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This policy manual is a guide for state education 
agencies (SSAs) , local education agencies (LEAs) , parents, and other 
interested parties wishing to obtain funding for basic compensatory 
education programs operated by school districts under Part A of 
Chapter 1 of Title I of the Elementary and Secondary Education Act of 
1965 (ESEA) , as amended by the Augustus F. Hawkins-Robert T. Stafford 
Elementary and Secondary School Improvement Amendments of 1988* These 
programs, previously contained in Chapter 1 of the Education 
Consolidation and Improvement Act of 1988 (ECIA) , must meet zhe 
special educational needs of educationally deprived students in areas 
and schools with high concentrations of low-income families, and the 
needs of children in local i'" ''titutions for neglected or delinquent 
children. The following areas are discussed: (1) basic grants; (2) 
concentration grants; (3) carryover; (4) reallocation; (5) use of 
funds; (6) assurances and applications; (7) the Gene--al Education 
Provisions Act; (8) grantbacks; (9) Education Department general 
administrative regulations; (lo) eligible schools; (11) eligible 
children; (12) schoolwide projects; (13) parental involvement; (14) 
services for private scho>.l children; (15) fis 1 requirements; (16) 
evaluation; (17) program improvement; (18) state administration; and 
(19) assignment of personnel. An index is included. The following 
materials are appended: (1) Public Law 100-297; (2) Chapter 1 
regulations; (3) the General Education Provisions Act; and (^) the 
Education Department General Administrative Regulations. (FMW) 
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INTRODUCTION 



The Augustus F. Hawkins -Robert T. Stafford Elementary and Secondary School 
Improvement Amendments of 1988, Pub. L. 100-297, amended the Elementary and 
Secondary Education Act of 1965 (ESEA) . Part A of Chapter 1 of Title I, ESEA 
(Chapter 1), reauthorizes a program previously contained in Chapter 1 of the 
Education Consolidation and Improvement Act of 1981 (ECIA) . Part A of 
Chapter 1 provides financial assistance through State educational agencies (SEAs) 
to local educational agencies (LEAs) to meet the special educational needs of 
educationally 'deprived children in school attendance areas and schools with high 
concentrations of children from low- income families and the needs of children in 
local institutions for neglected or delinquent (N or D) children. This assistance 
is to improve the educational opportunities of educationally deprived children by 
helping them succeed in the regular program, attain grade- level proficiency, and 
improve achievement in basic and more advanced skills that all children are 
expected to master. 

On October 21, 1988, the U.S. Department of Education (ED) published a notice of 
proposed rulemaking for this program in the Federal Register (53 FR 41466-^1492). 
Almost 500 letters, which included several thousand comments, were received from 
State and local educational agency officials, teachers, organizations, and members 
of Congress. Final regulations were published in the Federal Register on May 18, 
1989 (54 FR 21752-21809) . 

Section 1436 of Chapter 1 requires the Department to prepare a policy manual, 
distribute it to SEAs and LEAs, and make it available to parents and other 
interested individuals, organizations, -^nd agencies. The purposes of the policy 
manual are as follows: 

o Assist LEAs in preparing applications, meeting applicable program 
requirements, and enhancing the quality, increasing the depth, or 
broadening the scope of Chapter 1 programs. 

o Assist SEAs in achieving proper and efficient administration of Chapter 1 
programs . 

o Assist parents to become involved in the planning, implementation, and 
evaluation of Chapter 1 programs and projects. 

o Ensure that the officers and em^ylcyees of ED, including auditors, 

uniformly interpret, apply, and enforce the Chap'Jer 1 requirements. 

The guidance in this document, applies to programs under Part A of Chapter 1 
(basic programs operated by LEAs). This guidance does noi apply to the other 
Chapter 1 programs even though those program.^ may, in part, be operated by LEAs. 
LEAs may rely on chis guidance unless ic is inconsistent with guidance provided by 
the SEA. While SEAs may wish to considei the guidance in this document in 
developing their own guidelines and standardo, they are free to develop alterna- 
tive approaches that are consistent with the Chapter 1 statute and regulations, 



but may be more in keeping with particular needs and circumstances. In other 
words, this policy manual contains acceptable but not exclusive guidance 
concerning Chapter 1 requirements. However, compliance with the guidance in this 
document shall be deemed compliance with the statute and regulations by ED 
officials, including the Inspector General, 
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ACRONYMS 



The following acronyms are used in this policy manual: 

AFDC - Aid to Families with Dependent Children 
CAT - Computer Assisted Instruction 
CRT - Criterion-Referenced Test 
EAB - Education Appeal Board 

ECIA - Education Consolidation and Improvement Act of 1981 

ED - U.S. Department of Education (or Departmei t) 

EDGAR - Education Department General Administrative Regulations 

ESEA - Elementary and Secondary Education Act of 1965 

ESL - English As A Second Language 

PTE - Full-Time Equivalent 

FY - Fiscal Year 

GEPA - General Education Provisions Act 

lEP - Individualized Education Plan 

LEA - Local Educatioiial Agency 

LEP - Limited English Proficient/Proficiency 

N or D - Neglected or Delinquent 

NAPPP - National Average Per Pupil Payment 

NCE - Normal Curve Equivalent 

NRT - Norm-Referenced Test 

OaLJ - Office of Administrative Law Judges 

0MB - Office of Management and Budget 

R-TAC - Rural Technical Assistance Center 

SEA - State Educational Agency 

SPPE - State Per Pupil Expenditure 

TAG - Technical Assistance Center 



BASIC GRANTS 



Statutory Requirement 

Section 1005 of Chapter 1 of Title I. ESEA 
Regulatory Requirements 

Sections 200.2, 200.3, 200.22, 200.23, and 200.24 

The Chapter 1 LEA program includes two types of subgrants for LEAs— basic 
grants and concentration grants. Under the basic grant formula, LEAs are 
entitled to grants based on their numbers of formula children multiplied by a 
cost factor c^erived from the State per pupil expenditure (SPPE) for elementary 
and secondary education. National data on numbers of eligible children are 
readily availeble only to the county level. Consequently, the Secretary 
applies the formula to the county level and gives SEAs responsibility for 
allocating county amounts to LEAs in cases where LEAs are not coterminous with 
counties. In carrying out this responsibility, SEAs must allocate each 
county's basic grant amount among LFAs within the county on the basis of the 
best available data on the number of children from low- income families. 

Ql. Does Congress appropriate a specific amoxint for the Chapter 1 LEA 
program annually? 

A.' Yes. 

Q2. If the Congress does not specify amoxints for basic grants and 

concentration grants, how does the Secretary determine those amounts? 

A. Unless the appropriation bill specifies otherwise, section 1006(c) of 
Chapter 1 specifies that the fir^t $400 million of the Chapter 1 LEA 
program appropriation in excess of $3.9 billion is reserved for 
concentration grants. Whenever the amount appropriated exceeds $4,3 
billion, 10 percent of the appropriation is reserved for concentration 
grants. The remainder is available for basic grants, 

Q3. Are all basic grant funds distributed among the 50 States, the District 
of Columbia » and Puerto Rico? 

A. No. One percent of the basic grant funds is reserved for the Secretary 
of the Interior, Guam, American Samoa, the Virgin Islands, the Northern 
Mariana Islands, and the Republic of Palau. 

Q4. How does the Secretary determine the amount each SEA In the 50 States, 
the District of Coltimbla, and Puerto Rico is entitled to receive? 

A. Basic grant allocations are determined on a county-by-county basis in 
accordance with the statutory allocation formula in section 1005 of 
Chapter 1. Each State's basic grant allocation is the sum of the county 

1 
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aggregate allocations in the State. The county allocation^/ are based on 
the number of formula children multiplied by a cost factor derived from 
average SPPE. 

Q5. What are the factors in the count of eligible formula children? 

A. The primary factor is the number of children, ages 5-17, in families 
with incomes below the poverty level, based on data from the latest 
decennial census. These data represent approximately 96 percent of the 
Chapter 1 formula children and remain constant until new data from the 
decennial census become available every ten years.. Census poverty data 
are one of the few tjrpes of nationally uniform data available. In 
addition to the census data, the formula includes annually updated data 
on the number of children, ages 5-17, who are in families receiving Aid 
to Families with Dependent Children (AFDC) payments above the current 
census poverty level, in institutions for N or D children that are not 
State operated, and in foster homes supported with public funds. 

Q6. Vbat is the source of these data? 

A. The Department of Commerce, Bureau of the Census, furnishes the county 
decennial census data to the Secretary. The Department of Health and 
Human Services collects October caseload data for AFDC and foster 
children annually through State agencies administering child welfare and 
public assistance programs and furnishes the data to the Secretary. The 
Secretary conducts an annual survey through the SEAs to collect October 
caseload data on the number of N or D children who resided in 
institutions for 30 consecutive days, at least one day of which was 
in October of the preceding year. 

Q7. What is the average SPPE cost factor that is used in the allocation 
formula? 

A. Each SEA is required to report annually the amount of State, local, and 
Federal funds expended for elementary and secondary education and 
average daily attendance data. From these data, the Secretary deducts 
the expenditures for Chapters 1 and 2 and computes the average SPPE. 
The cost factor in the allocation formula is 40 percent of the State's 
average per pupil expenditure, except that no State's cost factor may 
exceed 120 percent of the national average per pupil expenditure nor 
fall below 80 percent of the national average per pupil expenditure. 
Additional adjustments are made to Puerto Rfco's expenditure data. 

Q8. Are the latest school year expenditure data used for the cost factor in 
the formula? 

A. No. The statute requires that per pupil expenditure data for the third 
preceding fiscal year ba used in the allocation formula. 
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Why does the Secretary compute allocations on a county basis? 

A. The statute provides that the Secretary will make allocations for LEAs 
if satisfactory data are available. In any case in which such data are 
not available, allocations are to be made on a county-by-county basis. 
The data needed for the allocation formula are readily available for the 
entire Nation only to the county level. Consequently, the Secretary 
applies the formula to the county level. 

QIO. Does each county receive an allocation that equals its number of formula 
children multiplied by the State cost factor? 

A. No. The statute provides that if the amount appropriated is 

insufficient to pay the county amounts computed by the formula, then the 
allocations are to be ratably reduced to the amount appropriated. 

Qll. Do all counties in the Nation receive a basic grant allocation? 

A. No. To receive a basic grant allocation, a county must have at least 10 
children who are eligible to be counted for the formula. 

Q12. Is there a St^iite minimum basic grant allocation? 

A. Yes. The statute provides for a State minimum grant when the 

appropriation exceeds the fiscal year (FY) 1988 appropriation and the 
amount available for concentration grants is $400 million or more 
or when the amount available for basic grants exceeds the 1988 level by 
$700 million. 

Q13. What is the State minimum allocation? 

A. Each State is guaranteed a minimum allocation that is equal to the 
lesser of-- 

o .25 percent of the total amount available for basic grants; 

o 150 percent of the previous year's basic grant allocation; or 

o 150 percent of the national average per pupil payment (NAPPP) 
multiplied by the previous year's count of basic grant formula 
children. The NAPPP is determined by dividing the basic grant 
appropriation by the number of basic grant formula children. 

Q14. When does the Secretary notify SEAs of the county allocations? 

A. The target date is March 15. 

Q15. Could announcement of the county allocations be made earlier so LEAs 

would have more planning time prior to the beginning of the school year? 

A. The Secretary is dependent on all agencies to submit the required 

formula data in a timely manner. The statute requires October caseload 
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counts for AFDC, foster, and N or D children and these data are usually 
not complete until the end of the following January. Additionally, the 
formula children counts required for the State agency programs in Part D 
of Chapter 1 are not available until late January. Once all data are 
complete, approximately six weeks are required to process the data and 
calculate the allocations. 

Q16. What is the SEA's responsibility for determining LEA basic grant 
allocations? 

A. The statute provides that when the Secretary determines allocations for 
counties, the SEA shall allocate each county aggregate amount among LEAs 
in that county. 

Q17. Unless the Secretary has approved statewide allocations in accordance 
with §200.24. what data and procedures must an SEA use to distribute 
county allocations among eligible LEAs? 

A. The SEA must first determine and set aside the amount of tht. county 
allocation generated by the formula count of N or D children. The 
remaining county amount must be distributed on the basis of low« income 
data. The Chapter 1 regulations provide SEAs flexibility in selecting 
the low- income data they use to determine basic grant allocations for 
LEAs. This allows the SEAs to use data more current or accurate than 
the census counts that are used in the county allocation formula. 
Although SEAs possess brord discretion over these data, they must 
further the purposes of Chapter 1 in directing funds to low- income 
areas. If an SEA decides to use data that are different from those used 
in the county allocation formula, the SEA must ensure that ic is using 
the best available data on the number of children fro-n low- income 
families . 



Q18. May an SEA use a variety of sources of low- income data within the State 
to distribute the various county allocations among LEAs? 

A* ^'O* In determining the number of children from low- income families in 

the LEAs in eacli county, the SEA must use the same measure of low- income 
throughout the State. 

Q19. May an SEA use a combination of low- income factors if these data are 
consistently used for allocation purposes throughout the State? 

A. Yes. For instance, a State might choose to use both decennial census 
data and current free-lunch data. The SEA must weight the data, 
however, so that LEA allocations are not determined on the basis ot 
duplicate counts of children. 

Q20. Are all LEAs eligible to receive basic grants? 

A. No. LEAs in ineligible counties, i.e., counties with fewer than 10 
formula children, are not eligible to receive basic grants. 
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Q21, Must an SEA make allocations to all eligible LEAs? 

A. No, The SEA is not required to allocate basic grant funds to an LEA 
with fewer than 10 childre i eligible to be counted under the formula, 

Q22. Is there a minimum LEA basic grant? 

A. Yes, Each LEA's basic grant allocation may be no less than 85 percent 
of the amount it received in the previous year, 

Q23. Does this 85 percent "hold harmless" amount apply to only the portion of 
funds allocated to an LEA on the basis of low-income data? 

A, No. The "hold harmless" amount is computed on the basis of the LEA's 
total basic grant allocation in the previous year, i.e,, the separate 
amount allocated for N or D children and ::he portion allocated on the 
basis of low- income data. 

Q24, If an LEA is unable or unwilling to provide services to N or D children, 
may it retain the funds that were allocated on the basis of these 
children? 

A. No. If an LEA is unwilling oi unable to provide services to N or D 
children, the SEA must reduce the LEA's allocation by the amounr 
generated by, the N or D children. 




Q25, May the SEA transfer these funds to another LEA? 



A. Yes, These funds may be assigned to another State agency tr LEA that 
agrees to assume educational responsibility for the N or D children. 

Q26. May the SEA retain these funds? 

A- Yes, If the SEA assumes educational responsibility for the N or D 
children, it is entitled to the funds generated by those children. 

Q27. If neither the SEA nor another agency is willing to assume educational 
respor*5ibility for N or D children, what happens to the funds? 

A. The SEA must reduce the LEA's allocation by the amount that was based on 
N or D children. The funds are not available for reallocation to other 
LEAs . 

Q28. If an institution closes and the children are transferred to an institu- 
tion in another LEA, must the SEA transfer the funds to the LEA in which 
the children now reside? 

A. Yes, The SEA must adjust the allocations of the two LEAs to reflect the 
transfer. 
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Q29. Must the LEA account separately for the funds based on N or D children? 

A. The SEA decides whether to require an LEA to make a separate application 
or budget or to keep a separate account of Chapter 1 funds expended for 
N or D children. The LEA's application for Chapter 1 funds, however, 
must contain a description of the services to be provided to N or D 
children.) 

Q30. Are there other special circumstances that vould allow SEAs to make 
adjustments when determining final LEA allocations? 

A. Yes. Section 200.23(b)(2) of the regulations provides for adjustments 
to LEA. allocations where (1) a school district of an LEA overlaps a 
county boundary; (2) an LEA serves a substantial number of children from 
the school district of aiiother LEA; or (3) an LEA's school district is 
merged or consolidated, or a portion of the district is transferred to 
another LEA. 



Q31. Are there circumstances that would allow an SEA to disregard county 
allocations when determining basic grant allocations for LEAs? 

A. In any State in which a large number of LEAs overlap county boundaries, 
the SEA may apply to the Secretary for authority to make allocations 
directly to LEAs without regard to counties. If an SEA allocates 
directly to LEAs, the SEA must use the same factors as those used by the 
Secretary in the county allocation formula - 

Q32. May basic grant funds that remain unobligated at the end of the fiscal 

year for which they were appropriated be carried over for use during the 
succeeding fiscal year? 

A. Yes. Section 412(b) of the General Education Provisions Act (GEPA) 

provides that any basic grant funds that are not obligated by the end of 
the fiscal year for which the funds were appropriated may be carried 
over and used during the succeeding fiscal year. However, section 
1432(b) of Chapter 1 limits the amount that may be carried over and used 
in the succeeding year (see the Carryover section) . 



ERIC 



6 

13 



CONCENTRATION GRANTS 



Ctatutorv Requirement 

Section 1006 of Chapter 1 of Title I, ESEA 

Regulatory Requirements 

Sections 200.2, 200.3, and 200.25 

The Chapter 1 LEA program includes two types of subgrants for LEAs- -basic 
grants and concentration grants. The funds for basic grants provide financial 
assistance for educationally deprived children in nearly every school district 
in the Nation. Concentration grants are designed to augment basic grants in 
LEAs with very high concentrations of children from low- income families. Funds 
provided for concentration grants are used by the LEAs in the same manner as 
those provided for basic grants and do not require separate accounting or 
programming. 

Ql. If the amount is not specified in the annual appropriation act how does 
the Secretary determine the amount available for concentration grants? 

A. Unless otherwise specified in an appropriation act, the Secretary 
reserves for concentration grants the amount of the Chapter 1 LEA 
program appropriation specified in section 1006(c) of Chapter 1. 
Specifically, the first $400 million in excess of $3.9 billion must be 
reserved for concentration grants. Whenever the appropriation exceeds 
$4.3 billion, 10 percent of the appropriation must be reserved for 
concentration grants. 

Q2. How are concentration grant allocations determined for each State? 

A. The Secretary determines which counties in each State qualify for con- 
centration grant funds and d: ^tributes the concentration funds among che 
eligible counties in accordan with the statutory allocation formula. 
Each State's concentration grant is the aggregate of the sums for 
cli^^'^Te counties in the State. 

Q3. Is there a State minimum allocation for concentration grant ftinds? 

A. Yes. However, the minimum allocation is not a specified amount. The 
Secretary computes the State minimum allocation by taking the greater 
of $250,000 (unless a different amount is specified in the appropriation 
act) or the following: 

The lesser of-- 

o .25 percent cf the total appropriation for concentration 
grants ; 
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o 150 percent of the State's previous year's concentration grant; 
or 



o 150 percent of the NAPPP multiplied by the number of 
concentration grant formula children in the State in the 
preceding year. The NAPPP is derived by dividing the 
appropriation for concentration grants by the number of 
children counted in the concentration grant formula for all 
eligible counties in the Nation. 

Q4. How does a State know when it has received a State minimiim allocation 
for concentration grants? 

A. The Secretary notifies States of county allocations for concentration 

grants. In States where eligible counties do not generate concentration 
funds based on the allocation formula that exceed the State minimum 
grant, the States are notified of an additional Ixmp sum amount to bring 
the State up to its guaranteed minimxim allocation. 

Q5. Which counties are eligible for concentration grant funds? 

A. A county is eligible if the number of children counted in the basic 

grant formula in the preceding year exceeds 6,500 or 15 percent of the 
total number of children, ages 5-17, in the county. Approximately 1,900 
out of the 3,100 counties in the country, including independent cities, 
were eligible in FY 1989. 

Q6. Are the same factors used in the basic grant formula for co\inty 

allocations also used lo determine cotinty eligibility for concentration 
grants? 

A. Yes. The factors are the number of children, ages 5-17, izt (1) families 
with incomes below the poverty level based on decennial census data; (2) 
families receiving AFDC payments above the current poverty level; (3) 
institutions for N or D children that are not State operated; and (4) 
foster homes supported with public funds. 

Q7. If a county does not qualify for a concentration grant based on the 

basic grant county allocation formula data required by the statute, may 
an SEA determine that such a cotinv'*' is eligible because it meets the 
6,500 or 15 percent criteria based on the data the SEA uses to determine 
basic grant allocations for the LEAs? 

A. No. County eligibility is determined by the Secretary and may not be 
redetermined by an SEA. 

08. How does the Secretary allocate concentration grant fxmds among eligible 
cotinties? 

A. Each eligible county in the Nation receives a proportionate share of the 
concentration grant appropriation based on the product of: 
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o Its number of basic grant formula children for the preceding 
year in excess of 6,500, or the total number of basic grant 
formula children, if this number represents more than 15 
percent of all children in the county, whichever of these 
numbers is greater. 

o An amount that equals the current year basic grant for the 
county (prior to ratable reduction) divided by the number of 
basic grant formula ch\ldren in the preceding year. These 
county amounts are ratably reduced to the amount appropriated 
for concentration grants. 

Q9. May an SEA adjust the county allocations computed by the Secretary? 

A. Adjustments may only be made by the SEA for the following reasons: 

o To ratably increase eligible county amounts to equal the State 
minimum grant under §200. 25(b) (3) (i) . 

o To proportionately reduce eligible county amounts to provide 
the reserved amount under §200. 25(b)(1) . 

o To address special circumstances under §200. 23(b) (2) . 
QIC, Bo all SEAs receive concentration grant funds? 

A. SEAs in the 50 States, the District of Columbia, and Puerto Rico receive 
concentration grant funds. 

Qll. When are SEAs notified of county amotints for concentration grants? 

A. The Secretary has set March 15 as the target date for announcing county 
allocations for basic grants and concentration grants. 

Q12. How does an SEA distribute each county's concentration grant funds 
among LEAS within the county? 

A. Each LEA that is eligible for concentration grant funds receives a 
proportionate share of the county concentration grant based on its 
number of basic grant formula children compared to the number for all 
eligible LEAs in the county. 

Q13. Vhich LEAs are eligible to receive concentration grants? 

A. The general rule is an LEA is eligible for a concentration grant if-- 

o The LEA is eligible for a basic grant, 

o The LEA is located, in whole or in part, in a county eligible 
for a concentration grant; and 
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Is an SEA required to reserve 2 percent of its concentration allocation 
for eligible LEAs that are located in ineligible counties? 

No. This is an SEA option. The SEA may choose to reserve 2 percent, an 
amount less than 2 percent, or no funds at all. 

Ir an SEA reserves concentration funds, must it distribute the reserved 
amount among all eligible LEAs in the State that are located in 
ineligible counties? 

No. The SEA may rank order these LEAs according to the number or 
percentage of basic grant formula children for the preceding year and 
distribute the reserved funds among the selected LEAs in proportion to 
their current year counts of basic grant formula children. 

In a State that receives a minimum concentration grant, how does the SEA 
allocate concentration grant funds among LEAs in the State? 

The SEA may choose either of the following options: 

o The lump sum it receives to bring the State up to its minimum 
guaranteed allocation may be proportionately allocated among 
all eligible counties. Under this option, each eligible LEA in 
an eligible county would receive a proportionate amount of the 
total county concentration allocation based on its current 
year's count of basic grant formula children compared to other 
eligible LEAs in the county. 

o The SEA may disregard the allocations for eligible counties in 
the State and allocate concentration grant funds to each LEA in 
which either the number or percentage of children counted for 
basic grants in the preceding year exceeds the average number 
or percentage of those children in LEAs in the State. Under 
this option, each such LEA would receive a proportionate amount 
of the State concentration grant based or its current year's 
count of basic grant formula children compared to the number in 
such other LEAs in the State. 

Is there an LEA "hold harmless" allocation for concentration grant 
funds? 

No. Neither the statute nor the regulations provide guaranteed minimum 
allocations for LEAs for concentration grant funds. 

Since an SEA is required to include N or D children in the counts of 
formula children used to allocate basic grant funds and these same 
counts are used to allocate concentration grant funds, must an SEA 
allocate separately the proportionate share of an LEA's concentration 
grant funds for N or D children as is required for basic grants? 

Yes. If an LEA is unwilling or unable to provide services to N or D 
children, the SEA is required to deduct the amount of funds allocated on 
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behalf of N or D children from both basic grants and concentration 
grants . 

Are concentration grants a separate program? 

No. An LEA that receives concentration grant funds shall use those 
funds to carry out the same activities as those funded with basic grants 
and described in its approved Chapter 1 project application. 

Must these funds be accotinted for separately? 

No. The LEA is not required to account for concentration grant funds 
separately from basic grant funds. 

May an LEA carry over unobligated concentration grant funds for use in 
the succeeding year? 

Yes. However, basic grant funds and corcentration grant funds do not 
require separate identity at the LEA level. Thus, it is unlikely that 
Chapter 1 LEA program carryover funds would be identified as basic grant 
funds or concentration grant funds. 

Is there a limitation on the amount of concentration grant funds that 
may be carried over? 

The limitations on carryover funds in §200.46 apply to an LEA's total 
Chapter 1 LEA program allocation, i.e., basic grant funds and concentra- 
tion grant funds. 

Must an SEA reallocate concentration grant funds only to LEAs that are 
eligible to receive concentration grant ftinds? 

No. It would not be possible for an SEA to separately identify the 
excess funds in an LEA that are available for reallocation as bacic 
grant funds or concentration grant funds since separate accounting of 
thes3 funds is not required. All excess Chapter 1 LEA program funds 
must be reallocated in accordance with §200.26. 
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CARRYOVER 



Statutory Requirements 

Section 1432(b) of Chapter 1 of Title I, ESEA and Section 412(b) of GEPA 
Regulatory Requirements 

Section 200.46 of Chapter 1 LEA Program Regulations and Sections 76.705 and 
76.706 of the Education Department General Administrative Regulations (EDGAR) 

Section 1432(a) of Chapter 1 provides a 15 -month period during which Chapter 1 
funds are available for obligation. Based on this language, Chapter 1 funds 
become available on July 1 preceding the beginning of the Federal fiscal year 
for which they are appropriated and remain available until September 30 of the 
subsequent year. If an LEA does not obligate all its allocation by the end of 
the fiscal year for which Congress appropriated the funds, it has authority 
under s3ction 412(b) of GEPA to obligate the remaining funds, subject to the 
limitations in section 1432(b), during a carryover period of one additional 
year. Following is an example of the 27 -month availability period for Chapter 
1 funds . 

Federal Fiscal Year 1989 Appropriation 

Number of 
Months 

Year for which the funds 

were appropriated July 1, 1989-September 30, 1990 15 

Carryover period provided 

under section 412(b) of GEPA October 1, 1990-September 30, 1991 12 

27 



Ql . What are carryover funds? 

A. Funds that are used during the final 12 months of their availability- - 
the carryover period provided under section 412(b) of GEPA. 

Q2 . Under what program requirements must carryover funds be used? 

A. Carryover funds must be used in accordance with the statute and regula 
tions that are in effect for the carryover period- -not the legislation 
that was in effect during the year for which the funds were approp- 
riated. 

Q3. Are there restrictions on the amount of Chapter 1 LEA program funds an 
LEA may carry over? 
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Yes. Carryover amounts are limited to-- 



o No iQore than 25 percent of the total amount allocated to the 
LEA, i.e., basic grant funds and concentration grant funds, 
from the Federal FY 1989 appropriation (allocated to the LEA 
for the period July 1, 1989-September 30, 1990); and 

o No more than 15 percent of the funds allocated to the LEA, 

i.e., basic grant funds and concentration grant funds, from the 
Federal FY 1990 appropriation (allocated to the LEA for the 
period July 1, 1990-September 30, 1991) and each subsequent 
year's appropriation. 

Is the maxinmm amotint an LEA may carry over to the subsequent year 
determined by applying the percentage limitation to the total amount of 
Chapter 1 LEA program funds available to the LEA for the current year? 

No. The percentage limitations must be applied to only the amount 
allocated to the LEA for the current year for basic grant funds and 
concentration grant funds, not including carryover funds from the 
preceding year, excess funds that were reallocated to the LEA by the SBA 
in accordance with §200.26, capital expense funds under §200.57, or 
program improvement funds under §200. 37(b) (2) . 

If a State's fiscal year is not the same as the Federal fiscal year and 
ends June 30 rather than September 30, may the SEA apply the percentage 
limitations on carryover funds as of June 30? 

No. An SEA may establish a project year that is the same as its fiscal 
year. For example, the SEA may establish a project year that begins on 
July 1 and ends on June 30 of the following year. However, LEAs are 
entitled to access to the Chapter 1 funds for the full 15 -month period 
(until September 30) before the limitations on carryover funds may be 
applied. Tnat is, the SEA may not apply the limitations on carryover 
amounts until after September 30 even if the SEA approves projects for a 
period from July 1 through June 30. The SEA should establish controls 
to ensure that, after September 30 of each year, LEAs are not allowed to 
use any prior year's funds that exceed the carryover limitations in 
§200.46. If an LEA's project includes both prior year and current year 
funds, charges should be made against prior year funds first to reduce 
any amounts that will be in excess of the limitations on carryover 
funds. The SEA or LEA must continue to account for funds by grant year. 

May the SEA make an exception to the percentage limitations on carryover 
funds? 

Yes. Section 1432(b) of Chapter 1 provides that an SEA may grant an LEA 
a one-time waiver of the percentage limitations on carryover funds if 
the SEA determines that the request is reasonable and necessary. In 
addition, the SEA may grant a waiver in any fiscal year if a supple- 
mental appropriation for Chapter 1 becomes available. 
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Q7. Does the one-time waiver apply to the three-year application perioc, or 
the entire period of time for which the program is authorized? 

A. A waiver may be granted by the SEA uo an LEA only once during the 
current authorization of the program. 

Q8. Do the percentage limitations on carryover funds apply to all LEAs? 

A. No. They do not apply to an LEA that receives an allocation less than 
$50,000 for the Chapter 1 LEA program, i.e., basic grart funds and 
concentration grant funds. 

Q9. Hay State program improvement funds tinder section 1405 and the capital 
expenses funds under section 1017(d) be carried over? 

A. Yes. 

QIO. Is there a percentage limitation on the amount of State program improve- 
ment and capital expenses ftinds an LEA may carry over? 

A. No. 

Qll. May the funds allc cater . uhe Chapter L State agency programs for 
migratory, handicapped, a,cia w or D children be carried over? 

A. Yes. The State agencies receiving these funds may carry over unexpended 
funds for use during the subsequent year and the percentage limitations 
on carryover funds in §200.46 are not applicable to these programs . 

Q12. May State administration ftinds be carried over? 

A. Yes, SEAs may carry these funds over and the percentage limitations in 
§200.46 are not applicable. 
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REALLOCATION 



Statutory Requirement 

Section 1403 of Chapter 1 of Title I, ESEA 
Regulatory Requirement 
Section 200.26 

In order to permit the most effective use of the appropriation for the 
Chapter 1 LEA program, SEAs are required to identify annually those LEAs in 
the State with excess Chapter 1 allocations and to reallocate the excess funds 
to other eligible LEAs. The SEAs must use reallocation as a remedy to redress 
inequities in Chapter 1 funding caused by the statutoxry allocation formula. 

Ql. What steps must the SEA follow to reallocate Chapter 1 fxinds? 

A. The SEA must develop procedures co: 

o Identify excess funds; 

o Determine which LEAs are eligible to receive reallocated funds; 
and 

o Select from the eligible LEAs those that have the greatest 
need. 

Q2. What are excess funds? 

A. Excess Chapter 1 funds are funds-- 

o From an LJvA that is not participating in the Chapter 1 LEA 
program; 

o rnat were recovered by the SEA from an LEA that had its 

allocation reduced because it failed to meet the maintenance 
of effort requirements in §200.41; 

o From an LEA that has carryover funds that exceed the percentage 
limitations in §200.46 or has excess funds for other reasons; 
or 

o That were recovered by the SEA after determining that the LEA 
had failed to spend the funds in accordance with Chapter 1 
requirements . 

Q3. If an LEA does not submit an application for Chapter 1 funds, may an SEA 
reallocate the LEA's entire Chapter 1 «*ilocation, or must the LEA be 
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allowed to retain the maximum allowed carryover for the succeeding 
school year? 

Tlie SEA may reallocate the LEA's entire Chapter 1 allocation. The LEA, 
however, should be given every opportunity to submit an application and 
should be aware of the consequences if the application is not submitted 
to the SEA by the required due date. 

May an SEA reallocate the portion of a participating LEA's allocation 
for which it did not apply by the date specified by the SEA? 

The SEA may reallocate any portion of these funds t.iat would exceed the 
amount allowed in §200.46 for carryover to the succeeding year. 

There are no limitations on carryover funds for LEAs with allocations of 
$50,000 or less. If these LEAs have excess funds for the current school 
year, may the SEA reallocate those funds or must it give these LEAs an 
opportunity to use the ftinds in the carryover year? 

If these LEAs do not submit applications to participate in the program 
by the date specified by the SEA, the SEA may reallocate the funds 
allocated to these LEAs for the current school year. The SEA also has 
authority to determine that 5. participating LEA has excess funds and the 
S?A raay reallocate such funds during the current year. 

May an SEA reallocate the funds allocated to an LEA on behalf of N or D 
children if neither that LEA nor any other agency is able or willing to 
provide services to those children? 

No. These funds are not available for reallocation. 

Which LEAs are eligible to receive reallocated funds? 

An SEA may reallocate excess Chapter 1 funds only to LEAs with the 
greatest need for those funds because of inequities in, or mitigating 
hardships caused by, application of the statutory allocation formula. 

What are factors that may cause inequities in an LEA's allocation? 

These factors inc^'ade-- 

o An increase since the most recent decennial census, caused by 
population shifts or changing economic conditions, in the 
number of children from low- income families. For example, in 
LEAs where there have been population shifts or changing 
economic circumstances that resulted in increased numbers of 
poverty families since the 1980 census, inequities occur in 
funding because the LEAs' allocations are based on the 
statutory formula primarily comorisea of poverty data from the 
1980 census; 
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o Data used in the allocation formula that are not representative 
cl the current number of N or D children in local institutions. 
The N or D formula is based on data from the previous year's 
October caseload^ and if there has been an increase in the 
number of N or D children since that time, there is an inequity 
in funding; or 

o Other circumstances in vhich the statutory formula fails to 
reflect accurately the number of low- income children. 

Q9. How may an SEA determine if there is an inequity in an LEA's funding? 

A. Evidence of increases or redistribution of the poverty population may be 
obtained by comparing 1979 or 1980 data to comparable data for the 
present based on (1) the number of children receiving free and reduced- 
price school lunches; (2) the number of children in families receiving 
AFDC payments; or (3) any other available data on numbers of children 
from low- income families. 



QIO. May the SEA consider as eligible for reallocation funds all LEAs thac 
can document increases in numbers of children from low- income families 
since 1979 or 1980? 



A. Yes. It may, however, reallocate those funds only to those LEAfi with 
the greatest need. 

Qll. May the SEA require LEAs to furnish the information necessary to 

document the increase in the number of children from poor families? 

A- Yes. This may be included as a requirement in the LE*i's application for 
reallocation funds. 



Q12. In some States, LEAs are required to retain free lunch and AFDC records 
for only five years* If 1980 data are not available, may the SEA 
reallocate fxinds to an LEA that is able to document an increase only 
during the past five years in children from poor families? 

A. Reallocation funds must be used to redress inequities in funding caused 
by the allocation formula. Unless the data for 1979 or 1980 have been 
retained, a determination that there has been an increase in poverty 
that results in an inequity in funding cannot be made. 

Q13. If free lunch or AFDC records foi 1979 or 1980 are not available in the 
LEA, what should the LEA do? 

A. If the records are no longer available in the government agencies 

administering the free lunch and AFDC programs, the LEA should request 
che information from archives. 
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Q14. What criteria should the SEA use to select LEAs wirit the greatest need? 

A. LEAs meeting all the following criteria may be considered those in the 
greatest need: 

o LEIA:: having the highest increase in numbers or percentages of 
children from poor families. For example, an SEA may restrict 
reallocation funds to only those LEAs with an increase of more 
than 100 children. 

o LEAs with less than the maxirrom allowed carryover funds from 
the previous school year. 

o LEAs that are able to justify the extent of their needs for 
additional funds to provide Chapter 1 services to address unmet 
needs of eligible Chapter 1 children, such as the number of 
unserved eligible children in participating schools, the number 
of eligible schools not being served, and the additional needs 
of participating children that cannot be met because of 
insufficient funds. 

Q15. After the SEA selects the LEAs with the greatest need, how are the 

reallocation fxinds distributed among these LEAs? May this distribution 
be done on a formula basis? 

A. The SEA must treat these fundo as discretionary funds and fund each 

lea's request taking into consideration the amount of funds available 
and the LEA's justification of cost for activities and the budgets 
proposed by the LEA to address the unmet needs of Chapter 1 children. 

Q16. May an SEA reallocate funds to LEAs for any reason other than to address 
inequities caused by the formula? 

A. No. The SEA may not reallocate Chapter 1 funds to any LEA for any 
reason unless rhe LEA meets the eligibility criteria to receive 
reallocation funds. The SEA may not reallocate funds to: LEAs 
experiencing reduced allocations because of fewer formula children; 
reduce LEAs' general revenue budgets; fund special programs the SEA 
holds cs a high priority; or ratably increase all LEAs' allocations. 

Q17. May SEAs require LEAs to use reallocation funds for rpecial programs the 
SEA holds as a high priority? 

A. No. LEAs must be allowed to use these funds to meet educational needs 
identified ir accordance with §200.31. 

Q18. VJhat would be appropriate timelines for reallocaticn? 

A. The S'^A is required to reallocate on a timely basis so that excess funds 
are made available to other LEAs for use during the year for which the 
funds v;ere appropriated. Following is an example of a r.imeline that 
could be established: 
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Timeline 



Funds to be Reallocat ed 



October 30 All carryover funds from the preceding year that exceeded 
the percentage limitations in §200.46 as of October 1. 
All current year funds for which LEAs have not submitted 
applications to participate in the Chapter 1 program. 
Current year funds the SEA has withheld from LEAs because of 
their failure to meet maintenance of effort requirements in 
§200.41. 

Any other excess funds identified by the SEA. 

January 30 All unbudgeted current year funds that exceed the amounts 

allowed in §200.46 for carryover into the succeeding fiscal 
year. 

Funds that have been budgeted by LEAs but the SEA has 
knowledge that they will not be used. (All these funds that 
exceed the amounts allowed for carryover into the succeeding 
fiscal year should be reallocated unless LEAs revise their 
applications to include new activities.) 



In order to reallocate excess funds according to these timelines, it 
would be necessary to establish additional timelines for interim and 
final obligation and expenditure reports, submission of applications for 
reallocation funds, etc. 
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USES OF FUNDS 



Statutory Requireaent 

Section 1011 of Chapter 1 of Title I, ESEA 
Regulatory Requirements 
Sections 200.4 and 200.40-200.45 

Section 1011(a) of Chapter 1 and §200, 4(a) and (c) of the regulations provide 
that an LEA may use Chapter 1 funds for projects designed to provide sup- 
plemental services to meet the special educational needs of educationally 
deprived children at the preschool, elementary, and secondary school levels. 
LEAs are encouraged to consider year-round services and activities, including 
intensive summer school programs. Chapter 1 funds may be used only to pay for 
authorized activities to meet the special needs of educationally deprived 
children. The authorized activities include the following: 

o Acquisition of equipment and instructional materials. 

o Acquisition of books and school library resources. 

o Employment of special instructional personnel, school counselors, and 
other pupil services personnel. 

o Employment and training of education aides. 

o Bonus payments *:o teachers for services in schools serving project 
areas . 

o Training of teachers, librarians, other instructional and pupil services 
personnel, and, as appropriate, early childhood education professionals. 

o Construction, if necessary, of school facilities. 

o Parental involvement activities. 

o Planning for and evaluation of Chapter 1 projects. 

o Other allowable activities. 

Section 200.40 of the regulations prohibits the use of Chapter 1 funds as 
general aid to benefit an entire school district or, except in schoolwide 
projects, all children in a school, grade, or class. An LEA may use Chapter 1 
funds only for projects that are designed and implemented to meet the special 
educational needs of educationally deprived children who are properly iden- 
tified and selected for participation in the program, and that are included in 
the lea's application that has been approved by the SEA. 

Ql. May Chapter 1 funds be used to pay for employee benefits such as pension 
plans, unemployment insurance coverage, health Insurance, severance pay, 
and life Insurance? 
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A. Yes. Employers' contributions for employee benefits such as these are 
an allowable use of Chapter 1 funds provided the benefits are granted 
under approved plans and the costs are distributed equitably to the 
Chapter 1 grant and to other activities. Additional information on 
approaches foi equitably distributing costs for employee benefits are 
available from ED. 

Q2. May Chapter 1 funds be used to pay the salary costs for employees during 
periods of authorized absences such as ar.n\xal leave, sick leave, and 
sabbatical leave? 

A. Yes. Employee benefits in the form of compensation paid during reason- 
able authorized absences from the job arft an allowable use of Chapter 1 
funds if the benefits are provided under an established leave system and 
the costs are equitably allocated to all related activities, including 
the Chapter 1 program. 

Q3. What records are necessary to support the salary costs charged to 

Chapter 1 funds for an employee who works on Chapter 1 duties but also 
has other program responsibilities? 

A. If the State applies Part 80 of EDGAR, which references the cost prin- 
ciples in Office of Management and Budget (0MB) Circular A-87, the 
grantee must maintain appropriate time distribution records. Actual 
costs charged to each program must be based on the employee's time 
distribution records. If the State applies its own procedures rather 
than the procedures in 34 CFR Part 80, the records must meet the 
requirements in §200. 5(a)(4) of the Chapter 1 regulations. The method 
\ised must produce an equitable distribution of time and effort. Records 
must be retained for five years. For instructional staff, including 
teachers and instructional aides, class schedules that specify the time 
that such staff members devote to Chapter 1 activities meet the require- 
ment for time distribution records as long as there is corroborating 
evidence that the staff members actually carried out the schedules. 

Q4. May Chapter 1 fxinds be used to pay the cost of renting or leasing 

privately owned facilities for instructional purposes or office space? 

A. Tae cost to rent or lease space in privately owned buildings is allow- 
able if the space is necessary for the success of the project and space 
in publicly owned buildings is not available to the grantee. 

Q5. Are maintenance and operation co^ts such as janitorial services and 
utilities costs allowable charges? 

A. Maintenance and operation costs are allowable charges to Chapter 1 to 
the extent that the costs are not otherwise included in rent or other 
charges for space, are reasonable and necessary for the success of the 
project, and the costs are distributed on an equitable basis. 

Q6. May Chapter 1 ftinds be used to construct school facilities? 

A. Yes, when necessary to the success of the Chapter 1 program. Section 
1011(a)(2) of Chapter 1 and §200. 4(c) of the regulations specifically 
authorize the use of Chapter 1 funds, where necessary, to construct 
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school facilities. The LEA must demonstrate in its application that the 
proposed construction is essential to the success of the Chapter 1 
project, that it has made every effort to consider other funds to pay 
for the construction, and that there is no alternative space that meets 
the needs of the project. 

Q7. May Chapter 1 fxinds be used to provide training for instructional and 
pupil services personnel not paid with Chapter 1 ftinds? 

A. The cost of training personnel not paid with Chapter 1 funds is an 
allowable charge if the training is specifically related to the 
Chapter 1 program and designed to meet the specific educational needs of 
participating educationally deprived children; is not designed to meet 
the general needs of the LEA, an entire school, or all children in a 
school or class; and supplements, not supplants, State and local 
training. 

Q8. May Chapter i fxinds be used to train personnel in preparation for 
implementing a program in a subsequent school year? 

A. Yes. For example, in preparation for implementing a Chapter 1 project 
that addresses more advanced skills in reading during the next school 
year, an LEA may use current Chapter 1 funds to implement a training 
program for Chapter 1 paid staff as well as regular classroom teachers 
to be served by the new project during the next school year. 

Q9. May equipment be purchased with Chapter 1 fxinds? 

A. Section 200.4(c) of the regulations and section 1011(a)(2) of Chapcer 1 
permit the use of Chapter 1 funds to acquire equipment. An LEA must 
determine that (1) the equipment is reasonable and necessary to 
effectively operate its Chapter 1 program; (2) existing equipment it 
already has will not be sufficient; and (3) the costs are reasonable. 

QIO. What procedures govern disposition of equipment purchased with Chapter 1 
fxinds? 

A. A State's procedures concerning disposition of equipment govern the 

disposition of Chapter 1 equipment, regardless of whether the State is 
following Part 80 of EDCAR or applying its own procedures for fiscal 
control and fund accountability under §200. 5(a)(4) . Section 80.32(b) of 
EDGAR requires that a State will dispose of equipment "in accordance 
with State laws and procedures. However, the State may follow, as its 
State prccedures, the disposition provisions in §80. 32(e) of EDGAR. 

Qll. When an LEA recovers fxinds from the sale of equipment or real property 
purchased with Chapter 1 ftinds, may these funds be retained by the LEA? 

A. As stated in the answer to QIO. , a State's procedures govern the 

disposition of Chapter 1 equipment and real property. If a State has 
decided to apply the provision in §80. 32(e) of EDGAR as its State 
procedures, an LEA may retain, sell, or otherwise dispose of equipment 
with a currant per unit fair-market value of less than $5,000 with no 
further obligation to the Federal Government. If the equipment has a 
per unit value of more than $5,000, §80. 32(e) (2) requires the LEA to 
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compensate the Federal Government. Similarly, §80. 31(c) requires an LEA 
to compensate the Federal Government if it disposes of real property 
purchased in whole or in part with Chapter 1 funds. 



Q12. 
A. 

Q13. 
A. 



Q14. 
A. 



A State may also adopt other procedures for disposing of Chapter 1 
equipment and property. For example, a State may establish a threshold 
lower than the $5,000 amount established in §80. 32(e). In addition, 
instead of returning the proceeds to the Federal Government under 
§§80. 31(c) and 80.32(e)(2), a State may permit LEAs to expend those 
proceeds in the Chapter 1 program. 

What happens to equipment purchased with Chapter 1 f\mds when it is no 
longer needed for Chapter 1 activities? 

If a State applies Part 80 of EDGAR, 34 CFR 80.32(c)(1) provides that 
when equipmen:: is no longer needed for its original purpose, it may be 
used for activities currently or previously funded by other Federal 
programs. If there are no such current activities, the LEA should apply 
the State's disposition procedures. 

What options does an LEA have to make maximum use of equipment pur- 
chased, in whole or in part, with Chapter 1 fxinds? 

An LEA has several options to increase flexibility in using Chapter 1 
equipment. When an LEA purchases equipment with Chapter 1 funds, for 
example, it may share the cost with other Federal, State, or local 
programs that will also make use of the equipment on a proportional 
basis. Likewise, an LEA that wishes to use Chapter 1 equipment in non- 
Chapter 1 activities may pay a reasonable user fee to the Chapter i 
program for the portion of time the equipment is used in non-Chapter 1 
activities. Further, an LEA may use Chapter 1 equipment in non-Chapter 
1 activities without paying a user fee or sharing costs in accordance 
with the standards described in Question 14 below. Additionally, an LEA 
may take into consideration when it decides its equipment needs under 
Chapter 1 whether other equipment e. g. , LEA-funded adult education 
equipment used at night- -would be available for Chapter 1 use during the 
day. 

Are there circumstances under which Chapter 1 equipment may be used in 
non-Chapter 1 activities without paying a user fee or sharing costs? 

Yes, subject to the standards described below. Under section 1011(a) of 
Chapter 1, an LEA may use Chapter 1 funds only for programs and projects 
designed to meet the special educational needs of educationally deprived 
children. Any equipment purchased with Chapter 1 funds must be 
reasonable and necessary to implement a properly designed project for 
those children. The Department recognizes, however, that under some 
circumstances, equipment purchased as part of a properly designed 
Chapter 1 project may, without constituting an improper expenditure, be 
used on a less than full-time basis. If chat equipment could be made 
available for other educational uses without interfering with its use in 
the Chapter 1 project or significantly shortening its useful life, the 
Department would have no objection to the non-Chapter 1 use, given the 
fact that it would otherwise be idle. 
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This guidance is consistent with 34 CFR 80.32(c), which allows equipment 
to be made available for use on other projects or programs currently or 
previously supported by the Federal Government, "providing such use will 
not interfere with the work on the projects or program for which it was 
originally acquired." The guidance is also consistent with parallel 
flexibility afforded to institutions of higher education, hospitals, and 
nonprofit organizations in 34 CFR 74.137, which permits shared use of 
equipment purchased with Federal funds in non- federally funded, as well 
as federally funded., projects. Because a State may adopt its own 
procedures for use of Chapter 1 equipment (see §§200. 5(a)(4) , 80.32(b)), 
it could adopt the flexibility in §§80.32(c) or 74.137, even though 
those provisions do not otherwise apply to the Chapter 1 program. The 
guidance set itorth below assists in ensuring that limited use of Chapter 
1 equipment in non-Chapter 1 activities does not interfere with the 
Chapter 1 program and is consistent with the Chapter 1 statute and 
egulations . 

An LEA that decides to use Chapter 1 equipment in non-Chapter 1 activ- 
ities on a part-time basis must do so in a manner that protects the 
integrity of the equipment as a Chapter 1 expenditure. Accordingly, the 
LEA must ensure and document that the Chapter 1 equipment is part of a 
Chapter 1 project that has been properly designed to meet the special 
educational needs of educationally deprived children; that the. equipment 
purchased with Chapter 1 funds is reasonable and necessary to operate 
the LEA's Chapter 1 project, without regard to any use in non-Chapter 1 
activities; that the project has been designed to make maximum appro- 
priate use of the equipment for Chapter 1 purposes; and that the use of 
the equipment in non-Chapter 1 activities does not decrease the quality 
or effectiveness of the Chapter 1 services provided to Chapter 1 
children with the equipment, increase the cost of using the equipment 
for providing those services, or result irt the exclusion of Chapter 1 
children who otherwise would have been able to use the equipment. 

LEAs should be judicious in applying these standards. The Secretary 
will presume, absent actual evidence to the contrary, that the standards 
have been met and that use .^f Chapter 1 equipment in non- Chapter 1 
activities is proper if that use does not exceed 10 percent of the time 
the equipment is used in Chapter 1 activities. However, use above that 
amount in non-Chapter 1 activities is not necessarily improper if the 
standards are met on a case-by-case basis. 

The following examples illustrate some situations in which Chapter 1 
equipment may be used in non-Chapter 1 activities: 

1. Computers purchased with Chapter 1 funds are used full-time 
during the school day but are idle during evening hours and 
would be beneficial to adult education classes that meet twice 
a week. The use in the adult education classes would not be 
extensive and therefore would not significantly shorten the 
useful life of the equipment. Under these circumstances, the 
Chapter 1 computers may be used for the adult education 
classes . 

2. Chapter 1 computers that are part of a properly designed 
Chapter 1 project are being used full-time except for one 
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period each school day. The proper amount of computer 
equipment was purchased for the Chapter 1 project and the 
Chaptt-r 1 project cannot be redesigned effectively to use the 
computers in every period. Under these circumstances, the 
Chapter 1 computers may be used, for example, for State or 
locally funded compensatory education activities during the 
period they are idle, 

3. Ten listening centers were purchased with Chapter 1 funds and 
are used regularly but not continuously in the Chapter 1 
project. The Chapter 1 project cannot be designed effectively 
to use the centers mere frequently. The listening centers are 
used in an extracurricular foreign language program for 
periods of rime averaging 10 percent or less of the time 
devoted to Chapter 1. If the useful life of the centers is 
not significantly reduced, the centers may be used in this 
matter. 

The above examples are predicated on the assumption that the equipment 
was a reasonable and necessary part of a properly designed Chapter 1 
project. An LEA's project would be improperly designed if, for example, 
excess Chapter 1 equipment was purchased so that it could be available 
for non-Chapter 1 use, or if non-Chapter 1 use was considered in the 
decision to purchase Chapter 1 equipment. Essentially, purchase of 
Chapter 1 equipment must be made solely on the basis of the needs of the 
Chapter 1 program, and non-Chapter 1 use of that equipment may in no way 
harm the LEA's Chapter 1 program. To ensure proper use of Chapter 1 
equipment, the SEA should review, approve, and monitor LEA use of 
Chapter 1 equipment in non-Chapter 1 activities. 

Q15. May Chapter 1 funds be used to pay for travel and conference costs? 

A. The costs for staff travel and conferences are allowable if the travel 
c \d conferences are specifically related to the Chapter 1 program and 
not to the general needs of the LEA and are reasonable and necessary. 

Innovation Projects 

The Chapter 1 statute authorizes an LEA, with the approal of the SEA, to use 
up to and including 5 percent of the funds it receives under §200.22 through 
§200.26 for conducting innovation projects. The purpose of innovation 
projects is to promote quality in the Chapter 1 LEA program. 

QI6. What is an innovation project? 

A. Innovation projects may include only the following: 

o Continuation of services to children who received Chapter 1 
services in any preceding year for a period sufficient to 
maintain progress itade during their participation in the 
program (notwithstanding §200. 31(a) of the regulations). 

o Provision of continued services, for a period not to exceed two 
additional years, to children participating in a Chapter 1 
project who are transferred to ineligible area^ or schools as 
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part of a desegregation plan (notwithstanding §200 . 31(c) (1) of 
the regulations) . 



o Incentive pajnnents to schools that have demonstrated signif- 
icant progress and success in attaining the goals of Chapter 1. 

o Training of Chapter 1 and non-Chapter 1 paid teachers and 
librarians with respect to the special educational needs 
of eligible children and integration of activities under 
Chapter 1 into regular classroom programs. 

o Programs to encourage innovative approaches to parental 

involvement or rewards to or expansion of exemplary parental 
involvement programs . 

o Encouraging the involvement of community and private sector 
resources (including fiscal resources) in meeting the needs of 
eligible children. 

o Assistance to schools identified under section 1021(b) of 
Chapter 1 (school program improvement). 

Q17. Must the LEA seek approval from the SEA to use Chapter 1 funds for 
innovation projects? 

A. Yes. The LEA must include in its application for Chapter 1 funds a 
description of any innovation projects it proposes to conduct. 

Q18. Does the 5 percent limitation on innovation projects apply only to funds 
expended on innovation project activities? 

A. The 5 percent limit c^^plies only to activities an LEA conducts as 
innovation projects. The limitation does not apply to similar 
activities that may otherwise be authorized by Chapter 1. For example, 
an LEA may use 5 percent of its Chapter 1 funds for parental involvement 
activities as an innovation project in addition to other parental 
involvement activities it conducts with Chapter 1 funds that are not 
included as an innovation project. 

Q19. Do all Chapter 1 requirements apply to ^ novation projects? 

A. Yes. Except as provided in §200. 4(b) (4) (i) - (ii) , all Chapter 1 program 
requirements apply to innovation projects that LEAs conduct. 

Q20. May an LEA use funds tinder an innovation project to reward a school 
that, because of the success of the Chapter 1 program, the school no 
longer has children participating in the program? 

A. No. As an authorized innovation project, an LEA may make incentive 
payments to schools that have demonstrated significant progress and 
success in attaining the goals of Chapter 1. However, those schools 
must still have children participating in the Chapter 1 program. 
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ASSURANCES AND APPLICATIONS 

Statutory Requirement 

Section I0I2 of Chapter 1 of Title I, ESEA 

Regulatory Requirements 

Sections 200.10 and 200.20-200.21 

State Educational Agency Assurances 

An SEA must submit the assurances in section 1012(a) of Chapter 1 and §200.10 
of the regulations to the Secretary once during the current authorization. 

State assurances cover the SEA's responsibilities for-- 

o Fiscal control and fund accounting procedures; 

o Evaluation and school program improvement; 

o State program improvement activities;' and 

o LEA compliance with statutory and regulatory provisions. 

Ql. What documentation should an SEA have available to demonstrate that it 
has carried out activities to support its assurances? 

A. SEA documentation should include, but need not be limi^ed to, the 
following: 

o Fiscal records that-- 

a. Are up-to-date and reflect sound accounting principles; 

b. Indicate disbursements of Chapter 1 funds on a separate 
basis from other funds; and 

c. Meet the recordkeeping requirements in section 437(a) of 
GEPA. 

o The State's written administrative and fiscal procedures, if 
Part 80 of EDGAR is not adopted. 

o Records to show the members and activities of the committee of 
practitioners ; 

o Time distribution records to support the distribution of costs 
for staff whose salaries come from more than one source. 

o Maintenance of ellcrt data for each LEA. 
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o Evaluation reports for LEAs, v;hich must be submitted once every 
three y^^ars, 

o Documentation that the SEA has made public the results of its 
State evaluation. 

o A State program improvement plan, which incorporates require- 
ments in section 1020 of Chapter 1 and §200.37 of the regula- 
tions; school progx*am improvement plans submitted by LEAs; and 
joint plans, when required. 

o An approved application for each LEA that is implementing a 
Chapter 1 program, including approved annual updates for multi- 
year applications and amendments that cover changes in LEA 
programs . 

o Information that promotes and/or documents compliance such as 
monitoring standards, procedures, StCtivitles, and results; 
policy guidance; State regulations; standards, procedures, and 
guidelines for approving local applications; and audit reports. 

Local Applications 

An LEA may apply for a Chapter 1 subgrant if it is located, in whole or in 
part, in a county where at least 10 children counted under section 1005(c) 
of Chapter 1 reside. 

Q2. May two or more LEAs enter into a cooperative arrangement to apply for a 
Chapter 1 subgrant? 

A. Yes. LEAs may join in a cooperative agreement to apply for a subgrant. 
The LEAs may designate one of the joining agencies to administer the 
program, or if there are regional consortia au^horized under State law 
that meet the definition of an LEA, the regional agency may administer 
the program. 

Q3. Who designs the LEA application form? What is the maximum project 
period that an application ma}* cover? 

A. Each SEA designs an application form that the LEAs in that State use to 
apply for a subgrant. An SEA may choose co develop a multi-year 
application form that co 'ers a maximum of three years. In this case, 
LEAs must submit annual updates. An SEA has the option, subject to 
State rulemaking requirements, of developing an annual or two-year 
application form, which includes in full the requirements in section 
1012(b) and (c) of Chapter 1 and §200. 20(a) - (c) of the regulations. 

Q4. What must be included in an LEA application before it can be approved by 
the SEA? 
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An application must include, but is not limited to, the following: 

o A description (meaning a concise explanation, not an extended 
narrative) of the procedures for conducting an annual needs 
assessment. 

o A rank-ordered list of eligible school attendance areas that 
identifies project areas, the type of low- income data by which 
they were selected, the districtwide percentage or average 
number of children from low- income families, and explanatory 
information on schools or school attendance areas selected or 
not selected under special rules. 

o A description of the project that provides enough information 
about the proposed activities for the SEA to determine if the 
plan for the program is in compliance. 

o A budget that separates proposed expenditures for services for 
public and private school children. 

o A description of desired outcomes for children in the project, 
in terms of basic and more advanced skills that all children 
are expected to master, and how the LEA will measure 
substantial progress toward meeting the desired outcomes. 

o A description of services to be provided to private school 
children. 

o A description of services to be provided to local N or D 
children. 

o A description of innovation projects, if any are planned. 

o Maintenance of effort data (if not available to the SEA through 
another means). 

o If appropriate, the assurance concerning comparability of 
service? in §200. 43(c) (1) (i) . An LEA has the option of 
implementing other measures for determining compliance 
according to §200. 43(c) (1) (ii) (A) and (B) instead of filing a 
written assurance with the SEA. 

o The assurances required under section 436(b)(2) and (3) of GEPA 
relating to fiscal control and fund accounting procedures. 

o Local assurances required in §200.20(a)(8)-(10) of the 
regulations . 

What are the desired outcomes that must be included in the application? 

An LEA'S application must include desired outcomes for eligible chil- 
dren, in terms of basic and more advanced skills that all children are 
expected to master in each instructional area included in the Chapter 1 
program, which will be used as the basis for evaluating the program. 
The desired outcomes are the goals an LEA sets to help children succeed 
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in the regular school program, attain grade level proficiency, and 
improve achievement in basic and more advanced skills. At a minimum, 
the desired outcomes must include aggregate performance. LEAs are 
strongly encouraged to include other desired outcomes in basic and more 
advanced skills that are more directly related to their Chapter 1 
program. LEAs may choose to measure progress toward these goals using a 
variety of indicators such as improved performance in the regular 
program, fewer retentions in grade, or lower dropout rates. Desired 
outcomes must be stated in measurable terms. (For a more extensive 
discussion, see the Program Improvement section of this manual.) 

Q6. What must be included in annual updates for LEAs that submit multi-year 
applications? 

A. Annual updates must include, but are rot limited to, the following: 

o A rank-ordered list of eligible school attendance areas that 
identifies project areas, the type of low-invome data by which 
they were selected, the districtwide percentage or average 
number of children from low- Income families, and explanatory 
information on schools or school attendance areas selected or 
not selected under special rules. 

o Maintenance of effort data (if not otherwise available to che 
SEA) . 

o A budget that separates proposed expenditures for public and 
private school children. 

o If there are substantial changes in the number or needs of the 
children to be served or the services to be provided, a 
description of the changes. 

Q7. How much of a change in the niomber or needs of children being served 

constitutes a change subftantial enough to require an amendment to the 
application? 

A. Programmatic changes resulting from a change in the number or needs of 
participating children or both must be reported to the SEA in the form 
of an amendment. There is no quantitative figure, however, that 
determines the point at which this action must be taken. It is the 
lea's responsibility to recognize zhe need for an amendment when the 
program approved in the application undergoes modifications. The 
amendment must be developed ih con.*vultation with parents and teachers as 
in the development of the origin? 1 application. 

Q8. May an SEA give conditional approval to an LEA's application that uoes 
not meet all of the requirements of the statute and regulations? 

A. No. 

Q9. Who must be involved in the development of an application? 

A. An lea's application must be developed in consultation with parents and 
teachers of participating children. The LEA may also consult with 
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principals, regular teachers of Chapter 1 students, early childhood 
specialists, librarians, and pupil services personnel. 

Local Assurances 

QIO. What assurances must be provided by an LEA in the application? 

A. Section 200. 20(a) (10) of the regulations requires an LEA's application 
to include assurances that the LEA's projects-- 

o Are of sufficient size, scope, and quality to give reasonable 
promise of substantial progress toward meeting the special 
educational needs of the children being served; 

o Are designed and implemented in consultation with teachers 
(including early childhood professionals, pupil services 
personnel, and librarians, if appropriate); 

o Provide for parental involvement as required by §200,34 of the 
regulations; 

o Provide for the allocation of time and resources for frequent 
and regular coordination between Chapter 1 staff and the 
regular program staff; and 

o Provide maximum coordination between Chapter 1 and programs to 
address children's handicapping conditions or limited English 
proficiency (LEP) . 

Under §200. 20(a) (10) (ii) , an SEA may request additional information to 
ensure compliance with the required assurances. For example, an SEA may 
ask an LEA to describe how parents were involved in the deve wopment of 
the program that is proposed in the application in support of the 
parental involvement assurance. 

Qll. Are assurances necessary if the activity is described elsewhere in the 
application? 

A, Yes. The regulations state that the required assurances must be 

included in the application. Further description of activities may be 
desirable but should not be used in place of the list of assurances 
required by the regulations. 

Q12. When should consultation occur? 

A. Consultation should occur during all aspects of the Chapter 1 program, 
including selecting the procedures for needs assessment, establishing 
desired outcomes, designing program activities, and evaluating effec- 
tiveness. The consultation process should be ongoing, timely, and 
systematic so that the project has the benefit of multiple perspectives 
and reflects coordination among the various interests. 

Q12a. When would it be appropriate to include early childhood professionals, 
pupil services personnel, and librarians in designing and implementing 
the Chapter 1 program? 
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Personnel who will participate in a program component or who will serve 
in an advisory capacity should be included in designing the program 
For example, most Chapter 1 projects have reading as an instructional 
area; therefore, librarians who have expertise on books and materials 
appropriate for various reading levels can provide helpful advice in 
planning and implementing the reading component. For Chapter 1 projects 
that include a preschool program, early childhood professionals can 
contribute essential information on the development and needs of pre- 
school children. Projects that include activities to raise the self- 
esteem or counsel students should involve pupil services personnel in 
planning as well as implementing those activities. 

What are some examples of ways an LEA may allocate time and resources 
for effective coordination between Chapter 1 staff and the regular 
program staff? 

Section 200 . 10(a) (10) (D) of the Chapter 1 regulations requires that an 
LEA include in izs application an assurance that it will allocate time 
and resources for frequent and regular coordination between Chapter 1 
staff and regular staff to ensure that both Chapter 1 and regular 
instructional programs meet the special educational needs of Chapter 1 
children. This coordination should be a two-way street. That is, while 
the Chapter 1 program should be structured in a way that does r. t 
detract from and in fact fits smoothly into the regul.^r program, the LEA 
should also examine which aspects of the regular program may be 
facilitating or frustrating rlie success of Chapter 1 children. Examples 
of time and resources that an LEA can provide are as follows: 

o Substitutes for Chapter 1 personnel and regular program 

personnel to free them to meet to coordinate objectives and 
lesson plans . 

o Parent conferences that include Chapter 1 personnel in addition 
to regular staff. 

o Participation by Chapter 1 teachers in district curriculum 
committees or textbook selection committees. 

o Involvement of regular teachers in the design of the Chapter 1 
program. 

What are some examples of coordination between Chapter 1 and programs 
that address children's handicapping conditions or LEP? 

This type of coordination can be accomplished through the following 
types of activities: 

o Team meetings between personnel from Chapter 1, special 

education, and LEP programs can be arranged to compare objec- 
tives and plan activities. 

o Needs assessment information can be shared among Chapter 1, 
special education, and LEP programs, which will enable an LEA 
to better meet the needs of all children with special learning 
needs . 
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Schoolwide projects offer the opportunity to develop enhanced 
capacity in teacher training, program offerings, and curriculum 
development. 

Special teachers can be utilized in a variety of capacities. 
For example, there is no prohibition against special education 
and LEP teachers working with Chapter 1 students, so long as 
salaries are appropriately prorated among the funding sources . 
When school districts prorate personnel costs among funding 
sources, however, i is important for personnel to keep time 
distribution records. 

Special education and *-.Z? teachers working with eligible 
Chapter 1 children may particiuate in Chapter 1 inservice 
training programs that are de igned for Chapter 1 purposes. 
Likewise, special education i ad LEP personnel may have 
expertise in teaching educationally disadvantaged children that 
could be shared with Chapter 1 personnel in training programs. 
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GENERAL EDUCATION PROVISIOKS ACT 



Statutory Requirement 

Section 1438 of Chapter 1 of Title I, ESEA 



The General Education Provisions Act (GEPA) Is a law that contains general 
requirements that apply to most programs administered by ED. Section 1438 of 
Chapter 1 makes the previsions of GEPA apply to Chapter 1 with the exception 
of the following sections that are superseded by specific sections of 
Chapter 1; 



o Section 408(a)(1) of GEPA superseded by section 1431 (Federal 
Regulations) . 

o Section 426(a) of GEPA superseded by section 1437 (Appropriations for 
Evaluation and Technical Assistance). 

o Section 427 of GEPA superseded by section 1016 (Parental 
Involvement) . 



o Section 430 of GEPA superseded by section 1012 (Basic Programs- - 
Assurances and Applications). 

o Secticr* '55 of GEPA superseded by section 1433 (Withholding of 
Payments) . 

o Section 458 of GEPA superseded by section 1434 (Judicial Review) ^ith 
respect to judicial review of withholding of payments. 

In addition, under the exclusion rule, sections 434, 435, and 436 of GEPA also 
do not apply to Chapter 1 except for the following sections that relate ..o 
fiscal control and fund accounting procedures: 

o Section 434(a)(2). 

c Section 435(b)(2) and (5). 

o Section 436(b)(2) and (3). 



Ql. What is the difference between GEPA and EDGAR? 



A. GEPA is a law; EDGAR is a set of administrative regulations. 



39 



GRANTBACKS 



Statutory Requirement 

Section 459 of GEPA (NOTE: With respect to final audit determinations 
received by States prior to October 25, 1988, grantbacks are governed by 
section 456 of GEPA as in effect prior to the Hawkins-Stafford Act). 

In cases where ED has recovered funds from an SEA or LEA that misspent 
Chapter 1 funds or failed to account properly for those funds, the SEA may 
request a "grantback." A grantback may not exceed 75 percent of the recovered 
funds . 

Ql. What requirements must be met for the Secretary to award a grantback? 

A. If an SEA wishes to request a grantback of Chapter 1 funds, the Chief 
State School Officer should submit the following to the Assistant 
Secretary for Elementary and Secondary Education: 

o A letter that-- 

a. Requests the repayment of funds; 

b. Provides assurances that-- 

(1) The practices in the SEA or LEA that resulted in the 
violation of law have been corrected; and 

(2) The Chapter 1 program in the SEA or LEA has been reviewed 
during the current school year, and the SEA has 
determined that it is in compliance with all applicable 
Chapter 1 requirements. 

o A detailed explanation, including documentation, if available, of 
actions taken to correct the specific violations. 

o A plan for the use of grantback funds that-- 

a. Meets the requirements of Chapter 1; 

b. To the extent possible, benefits the Chapter 1 children who 
were affected by the failure to comply or by the misuse of 
funds that resulted in the recovery. (If a time lapse makes 
it impossible to serve the same children, the plan must 
justify use of funds for the benefit of current participating 
Chapter 1 children.); 

c. Shows that the use of the funds would achieve the purposes 
of Chapter 1; and 

d. Includes the following: 

(1) An identification of the reciplent(s) of the grantback 
funds . 
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(2) A brief description of the current Chapter 1 prograni. 

(3) A detailed description of the activities to be provided 
with grantback funds and how these activities would 
supplement the regular Chapter 1 program. 

(4) An itemized budget that shows how the recipient(s) would 
spend the funds on the proposed activities. 

(5) The beginning and ending dates of the project period. 

(6) Evidence that parents or representatives of the children 
who would benefit from the grantback funds were consulted 
in planning the program. 

(7) A description of how equitable services would be provided 
to eligible private school children. 

o Evidence that the SEA has fully satisfied its financial liability 
or has entered into a repayment agreement with ED. It is 
important for the SEA to address any other outstanding debts with 
ED oy making payment or by entering into a repayment agreement 
with ED before requesting a grantback of Chapter 1 funds. 

o If funds were repaid to ED as the result of LEA audit findings 

under the Single Audit Act, audit materials that provide the basis 

^or a step-by-step description of how the audit determinations 
were resolved by the SEA. 

How long does it take to get a grantback? 

From the time ED receives an approvable plan (one that incorporates the 
above requirements), it usually takes three to four months to complete 
the process. Thus, when a decision is made to request a grantback the 
necessary actions should be iniciated as soon as possible in order 'to 
avoid d possible delay in beginning the activities. 

What is the period of availability for the use of grantback funds? 

The period of availability is based on the Federal fiscal year which 
ends on September 30. Grantback funds may remain available for 
expenditure for no more than three fiscal years following the fiscal year 
m which final agency action occurs. For example, if a final action 
occurred on November 25, 1989 (FY 1990), the period of availability would 
last until September 30, 1993. ^ 

What constitutes "final agency action" in determining the period of 
availability? ^ 

1. For final audit determinations received by a State prior to 

October 25, 1988. the period of availability is determined from the 
last applicable event of the following: 

o The issuance of the final determination letter by the appropriate 
official m ED. (If no final determination letter was issued, 
then the date that repayment was made.) 
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o A decision by the Education Appeal Board (EAB) upholding the audit 
determination. 

o Sixty days aft-;r receipt of the EAB's decision; or 60 days after 
the Secretary's action modifying or setting aside the EAB's 
decision. 

o A negotiated settleirent and/or repayment agreement between ED and 
the SEA while a case is under administrative or judicial review 
pursuant to section 455 of GEPA. 

o A final decision by the United States Court of Appeals for the 
circuit in which the SEA or LEA is located, or by the United 
States Supreme Court, upholding the audit determination. 

2. Final agency action for a program determination received by a State 
on or after October 25, 1988 is the last applicable event of the 
following: 

o The issuance of written notice of a disallowance decir^ion issued 
by an authorized Departmental official. (If no disallowance 
decision was issued, then the date that repayment was made.) 

o A decision by the Office of Administrative Law Judges (OALJ) 
upholding the disallowance decision. 

o Sixty days after receipt of the OALJ's decision; or the 
Secretary's decision modifying or setting aside the OALJ's 
decision. 

o A negotiated settlement and/or repayment agreement between ED and 
the SEA while a case is under administrative review. 

NOTE: For program determinations received by a State on or after 

Octobf,r 25, 1988, which are appealed to court, "final agency 
actior" is the last applicable administrative action listed above, 
not any subsequent court decision or other action taken during 
judicial review. 

What are the terms and conditions to which a grantback payment is subject 
during and after the project period? 

Section 459(b) of GEPA provides that any payments made under a grantback 
arrangement shall be subject to the terms and conditions that the 
Secretary deems necessary to accomplish the purposes of the program. 
These include » but are not limited to, the following: 

o The funds awarded under the grantback must be spent in accordance 
with-- 

a. All applicable statutory and regulatory requirements; 
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b. The plan submitted by the SEA or LEA for the use of the funds 
and any amendments to that plan that are approved by 
Secretary; and 

c. The budget included in the plan and any amendments to the 
budget approved by the Secretary. 

o All the funds awarded under the grantback must be obligated within 
the project period included in the plan. 

o Separate accounting records must be maintained documenting the 
expenditure of the repaid funds. 

o A report must be submitted to the Secretary no later than 90 days 
after the completion of the project that indicates that the funds 
were spent in accordance with the plan and the budget included in 
the plan. 

What public notification is made that the Secretary intends to award a 
grantback? 

The Secretary must publish a notice in the Federal Register 30 days prior 
to making a grantback payment. The notice explains the terms and 
conditions under which paimient will >-e made and describes the plan for 
the use of funds. During the 30-day period, interested persons may 
submit comments regarding the proposed arrangement. 
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EDUCATION DEPARTMENT GENERAL ADMINISTRATIVE REGULATIONS 

(EDGAR) 

Regulatory Requirement 
Section 200.5 

Section 200.5 of the Chapter 1 regulations makes applicable the following 
parts of EDGAR: 

o A limited number of provisions in Part 76 (State Administered 
Programs) . 

o Part 77 (Definitions) . 

o Part 78 (Education Appeal Board). 

o Part 80 (Uniform Administrative Requirements for Grants and Coopera- 
tive Agreements to State and Local Governments), unless the State 
chooses to use its own written fiscal and administrative 
requirecu^^.nts . 

o Part 81 (General Education Provisions Act- -Enforcement) . 

o Part 85 (Governmentwide Debarment and Suspension (Non- Procurement) 
and Governmentwide Requirements for Drug-Free Workplace (Grants)). 

Ql. What provisions in Part 76 apply to Chapter 17 

A. The following provisions in Part 76 apply to Chapter 1: 



0 


76. 


1 - 


Programs to which Part 76 applies. 


0 


7b. 


2 - 


Exceptions in program regulations to Part 76. 


0 


76. 


50 " 


Statutes determine eligibility and whether subgrants 
are made. 


0 


76 


51 ^ 


A State distributes funds by formula or competition. 


0 


76 


125- 


76.137 - Consolidated Grant Applications for Insular 
Areas . 


0 


76,401 


- Disapproval of an application- -opportunity for a 
hearing. 


0 


76 


500 


- Federal statutes and regulations on nondiscrimination 


0 


76 


.530 


- General cost principles. 


0 


76 


.532 


- Use of funds for religion prohibited. 


0 


76 


,533 


- Acquisition, of real property; construction. 
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76.534 - Use of tuition and fees restricted. 

76.560 - General indirect cost rates; exceptions. 

76.561 - Approval of indirect cost rates. 

76.563 - Restricted indirect cost rate- -programs covered. 

76.591 - Federal evaluation- -cooperation by a grantee. 

76.592 - Federal evaluation- -satisfying requirement for State 

or subgrantee evaluation. 

76.600 - Where to find construction regulations. 
76.670-76.677 - Procedures for bypass. 

76.681 - Protection of human research subjects. 

76.682 - Treatment of animals.. 

76.683 - Health or safety standards for facilities. 

76.700 - Compliance with statutes, regulations, State plan, and 

applications . 

76.701 - The State or subgrantee administers or supervises each 

project. 

76.702 - Fiscal control and fund accounting procedures. 

76.703 - When a State may begin to obligate funds. 

76.704 - When certain subgrantees may begin to obligata funds. 

76.705 - Funds may be obligated during a "carryover period." 

76.706 - Obligations made during a carryover period are subject 

to current statutes, regulations, and applications. 

76.707 - When obligations are made. 

76.720 - Financial and performance reports by a State. 
76.722 - A subgrantee makes reports required by the State. 

76.730 - Records related to grant funds. 

76.731 Records related to compliance. 
76.734 - Record retention period. 

76.740 - Protection of and accessibility to stxident records. 
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o 76.760 - More than one program may assist a single activity. 



0 


76. 


761 


- Federal funds m£.y pay 100 percent of cost. 


0 


76. 


783 


• SEA action- -subgrantee's opportunity for a 


0 


76 


900 


- Waiver of regulations prohibited. 


0 


75 


901 


- Education Appeal Board. 


0 


76 


.902 


- Judicial review.. 


0 


76 


.910 


- Cooperation with audits. 



Q2. May a State apply its own written fiscal and adminiatrative procedures 
rather than Part 80» which implements 0MB Circulars A-102 and A-87? 

A. Yes. If a State wishes to apply its own written fiscal and administra- 
tive requirements rather than Part 80 of EDGAR, those requirements must 
meet the following criteria: 

o Provide guidance that is sufficiently specific to ensure 
compliance with all applicable statutory and regulatory 
requirements. 

o Ensure that funds are spent for reasonable and necessary costs 
of operating Chapter 1 programs. 

o Ensure that funds are not used for general expenses required to 
carry out other responsibilities of State or local governments. 

Q3. If a State decides to adopt its own fiscal and administrative 

requirements rather than Part 80 of EDGAR, must the committee of 
practitioners review the decision? 

A. Yes. Section 1451 of Chapter 1 and §200.70 of the regulations state 

that the committee of practitioners must be convened to review any major 
proposal or final rule or regulation before publication. Therefore, a 
State's decision to apply its own procedures should be reviewed by this 
committee . 

Q4. May an SEA apply portions of Part 80 and use its own written procedures 
for other items covered by Fart 80? 

A. Yes. 

Q5. How long must SEAs and LEAs retain fiscal and compliance records? 

A. Under section 437(a) of GEPA and 34 CFR 76.734 of EDGAR, SEAs and LEAs 

must retain records for five years after completion of a grant activity. 
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Q6, What does the Single Audit Act of 1984 require? 

A.' According to the Appendix to Part 80, the Single Audit Act of 1984 
requires that an independent auditor annually audit SEAs or LEAs 
receiving $100,000 or more a year in Federal assistance for internal 
control and compliance. Those receiving between $25,000 and $100,000 a 
year have the option of participating in the single audit or an audit in 
accordance with the requirements of the programs in which they 
participate. State or local governments receiving less than $25,000 a 
year are f >verned by audit requirements prescribed by State or local law 
or regulation. Under a single audit, each i^^jor Federal assistance 
program is tested for representative charges based on the auditor's 
judgment . 

Q7. For what portion of the cost of a single audit may Chapter 1 pay? 

A. Chapter 1 may pay a prorated share of the cost of the audit according to 
the percentage Chapter 1 contributes toward the total amount of Federal 
assistance received by the LEA or SEA. The percentage may be exceeded, 
however, if appropriate documentation indicates higher actual costs were 
incurred Co audit the Chapter 1 program. 

Q8. To whom should audit reports be submitted? 

A. Auditors submit the audit report to the organization audited following 
the audit. (Wlien c^n LEA is audited, ll copy of the report also goes to 
the SEA.) The recipient submits copies of the report to each Federal 
agency providing program funds. Recipients of more than $100,000 in 
Federal funds must submit a copy to the following clearinghouse 
designated by 0MB: Data Preparation Division, U.S. Bureau of the 
Ctnsus, 1202 East 10th Street, Jef fersonville , Indiana 47132. 

Q9 . How can recipients of Federal education funds prepare for successful 
audits? 

A. Ongoing activities that can develop audit readiness include the 
following: 

0 Establishing internal controls. 

o Complying with Federal requirements. 

o Mainte^i-ning records. 

o Requesting internal au<}its. 

Internal controls sho» Id be examined according to the following 
questions : 

o Do payroll records support charges to Federal funds? 

o Are procedures in place to verify that charges are allowable 
under grant or contract provisions? 
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o Are procedures adequate co verify that program participants are 
eligible? 

o Do corrective actions result from monitoring activities? 

Examples of types of compliance requirements applicable to ED programs 
include the following: 

o Chajrges for direct labor to Federal grants. 

o Treatment of grant- related income. 

o Reporting of financial status. 

o Eligibility of participants. 

o Monitoring of activities. 

o Allowability of services. 

Records related to federally funded activities involving any portion of 
an audit process initiated prior to the end of the record retention 
period must be retained until the audit, audit resolution, or audit 
appeal has been completed. Recordkeeping should establish an audit 
trail beginning with the preparation of the application and should 
include records to support the application. Internal audits can also 
help determine whether adequate administrative and accounting controls 
are in place. 

NOTE: The above information was taken from a brochure prepared by the 
Office of Inspector General entitled "Audit Readiness for Recip- 
ients of Federal Education Funds." This brochure contains other 
helpful advice and may be obtained by writing to the Office of 
Inspector General, U.S. Department of Ed'jcation, 400 Maryland 
Avenue, SW, Washington, DC 20202-1500. 

What enforcement procedures apply to the Chapter 1 LEA program? 

Section 3501 of the Hawkins -Stafford Act amended Part E of GEPA to 
provide for new enforcement procedures. The amended Part E requires the 
Secretary to establish an OALJ to replace the existing EAB and sets out 
new hearing procedures. 20 U.S.C. 1234-12341. With the exception of 
provisions regarding withholding actions and judicial review of those 
actions, which are superseded by sections 1433 and 1434 of Chapter 1, 
Part E applies to the Chapter 1 LEA program. As a result, appeals from 
cost disallowance decisions, received by an SEA on or after October 25. 
1988, as well as most other enforcement proceedings under che Chapter 1 
LEA Program, will be heard by the OALJ. Che regulations in 34 CFR Part 
81 contain general procedural rules for proceedings before the OALJ and 
specific rules for OALJ hearings for the recovery of funds. Future 
proposed regulations implementing Part E will address whether with- 
holding actions under the Chapter 1 LEA program will also be heard by 
the OALJ. The EAB will continue to hear appeals from determinations 
under the Chapter 1 LEA program recpived by an SEA before October 25. 
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Qll. Do governmentwide debarment and suspension (nonprocurement) requirements 
and governmentwide requirements for a drug-free workplace apply to 
Chapter 1? 

A. Yes. Part 85 of EDGAH, which Implements Executive Order 12549 in 
Subparts A-E and the Drug-Free Workplace Act of 1988 in Subpart F, 
applies to Chaptt ' 1. 

The regular debarment and suspension regulations provide that statutory 
entitlements and mandatory awards (but not sub- tier awards thereunder 
which are not themselves mandatory) are not covered by the debarment and 
suspension regulations (34 CFR 85. 110(a) (2) (i)) . The Secretary has con- 
cluded that this exception from coverage precludes the Secretary fron. 
denying funding under Chapter 1 or any other State-administered program 
based on a regular debarment or suspension. The t^xception also would 
prevent ED from denying assistance to a subgrantee under Chapter 1 or 
any other program in which subgrantees are entitled to funds if they 
meet certain requirements. 

While ED could not cut off funds to a State or mandatory subgrantee, the 
Secretary has determined that all lower- tier covered transactions, such 
as the employment of an administrator (a covered transaction under 34 
CFR 85. 110(a) (1) (ii) (A)) , would be subject to the debarment and 
suspension regulations. Such a debarment would not prohibit the receipt 
of funds by the State or mandatory subgrantee. However, the debarment 
would prohibit the subject individual from acting as a principal for the 
State or subgrantee or from participating in any other covered trans- 
action under nonprocurement programs of the Federal Government. 

As a result, if ED discovered any activity by an administrator of 
Chapter 1 that would constitute grounds for debarment, the debarring 
official for ED would take action to debar the individual. Further, if 
a State continued to do business with the individual and paid for the 
individual's services with Chapter 1 funds, ED would consider issuing a 
program determination letter to the State to recover the Chapter 1 
funds. Accordingly, each State must submit to ED a primary- tier 
certification that its principals have not been debarred or suspended. 

Under the drug- free workplace requirements in Subpart F, all grantees 
receiving a grant from any Federal agency must certify that they will 
maintain a drug-free workplace. The regulations do not apply to 
subgre. tees. The Department has authority to deny funds under entitle- 
ment programs such as Chapter 1 to grantees that fail to meet the 
drug- free workplace requirements. Because the regulations do not apply 
to subgrantees, there is no need for States to take any other action to 
fully implement the requirements. 
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ELIGIBLE SCHOOLS 



Statutory Requirement 

Section 1013 of Chapter 1 of Title I, ESEA 
Regulatory Requirements 
Sections 200.30 and 200.33 

Section 1013 of Chapter 1 and §200.30 of the regulations require an LEA to 
conduct its projects in ettendance areas selected on the basis of an annual 
ranking of all eligible attendance areas. Eligible Chapter 1 attendance areas 
are those with high concentrations of children from 7.ow- income families. An 
attendance area has a high concentration of children from low- income families 
if (1) the percentage of low- income children in the attendance area is at 
least as high as the percentage of low- income children in the entire LEA, or 
(2) the number of low- income children in the attendance area is at least equal 
to the average number of low income children per attendance area in the entire 
LEA. An LEA may rank its attendance areas by grade span groupings or for the 
entire LEA. In addition, an LEA has the flexibility in identifying and 
ranking its eligible attendance areas to apply several special rules. These 
special rules may be applied to either grade span groupings or the district as 
a whole. LEAs .with a total enrollment of fewer than 1,000 children or no more 
than one attendance area or one school at each grade span do not have to 
comply with the requirements for identifying eligible schools. 

El ijdJ>Ie_ Attendance Areas 

In identifying eligible attendance areas, an LEA must use the best available 
measure for identifying children from low- income families. An LEA may use 
data on children from families receiving AFDC, data on families whose children 
are eligible under the National School Lunch Program, or other appropriate 
data. If an LEA uses a composite of several data sources, the sources must be 
weighted. 

QI. How does an LEA identify school attendance areas with high concentra- 
tions of low- income children? 

A. An LEA must annually determine eligible attendance areas by using the 
percentage or numerical methods or a combination of the two methods 
within grade span groupings or the LEA as a whole. 

In using the percentage method , an LEA designates attendance area*, as 
eligible if the percentage of children from low- income families in an 
attendance area is at least equal to the percentage of children fr^m 
low- income families in the entire LEA. The following is an example of 
an LEA that ranked all its attendance areas from the highest to lowest 
percentage of low- income children. 
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Percentage Method 
LEA as a whole (K-12) 



Total Number of % of Low- Income 

Enrollment Low-Income Children Children 



Attendance 


Area 


A 


614 


220 


35.8% 


Attendance 


Area 


B 


600 


215 


35.8% 


Attendance 


Area 


C 


575 


200 


34.8% 


Attendance 


Area 


D 


533 


150 


28.1% 


Attendance 


Area 


E 


486 


130 


26.7% 


Attendance 


Area 


F 


850 


210 


24.7% 


Attendance 


Arc: a 


G 


805 


180 


22.4% 


Attendance 


Area 


H 


750 


105 


14.0% 


Attendance 


Area 


I 


653 


80 


12.3% 








5,866 


1,490 





Total Number of Total Districtwide 

Low- income Children -r LEA Enrollment - Average 

1,490 ^ 5,866 - 25.4% 

Attendance areas at least as high as the districtwide average; or 25.^ 
. percent, are eligible for Chapter 1 services. 

* * * * * 

The numerical method designates an attendance area as eligible if the 
number of children from low- income families is at least equal to the 
average number of children from low- income families per attendance area 
in the entire LEA. The following example shows the ranking of all 
attendance arcjas in the same LEA as above by using the number of low- 
income children found in each attendance area. 

Numerical Method 
LEA as a whole (K-12) 

Attendance Area A 220 

Attendance Area B 215 

Attendance Area F 210 

Attendance Area C 200 

Attendance Area G ISO 

Attendance Area D 150 

Attendance Area E 130 

Attendance Area H 105 

Attendance Area I 80 
1,490 
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Total Number of Number of Average Number of 

Low- income Children -t- Attendance Areas - Low- income Children 

Per Attendance Area 

1,490 -s- 9 - 165.6 

Attendance areas above the district average, or 165.6, are eligible for 
Chapter 1 service 

* * * * 

The combination method allows an LEA to designate attendance areas as 
eligible by using a combination of the percentage and numerical methods 
The total number of eligible school attendance areas identified may not 
exceed the number the LEA would have identified as eligible when using 
either the percentage or numerical method foi: ranking attendance areas. 
The following is an example of the same LEA using the combinaclop 
method. 



Percentaee Method 






Numerical Method 


Attendance 


Area 


A 


35 


.8% 


Attendance 


Area 


A 


220 


Attendance 


Area 


5 


35 


.8% 


Attendance 


Area 


B 


215 


Attendance 


Area 


C 


34 


.8% 


Attendance 


Area 


F 


210 


Attendance 


Area 


D 


28 


.1% 


Attendance 


Area 


C 


200 


Attendance 


Area 


E 


26 




Attendance 


Area 


G 


180 


Attendance 


Area 


F 


24 


7% 


Attendance 


Area 


D 


150 


Attendance 


Area 


G 


22 


4% 


Attendance 


Area 


E 


130 


Attendance 


Area 


H 


14 


0% 


Attendance 


Area 


H 


105 


Attendance 


Area 


I 


12 


3% 


Attendance 


Area 


I 


80 



Combination Method 



Attendance Area A 35.8% 
Attendance Area B 35.8% 
Attendance Area F 210 
Attendance Area C 200 

Attendance Area D 28.1% or Attendance Area G 180 

In determining the eligible areas using the combination method, the LE.A 
in this example may not identify more than five attendance areas because 
that is the most that could be identified using either the percentage or 
numerical method. Although the LEA uses both lists to identify schools, 
each list is used In rank order. In this example, the combina' tOn 
method allows the LEA an option of either identifying Attendance Area 0 
or G as eligible. That is, the LEA may identify as eligible an atten- 
dance area with 28.1 percent low- income children or an area with 180 
low- income children. 

Special Rules 

After ranking attendance areas by the percentage, numerical, or comb? nation 
method, an LEA has the discretion to exercise several special rules to iden- 
tify eligible attendance areas. Each of the special rules may be applied to 
grade span groupings or to the LEA as a whole. 
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No-ffide Variance 



An LEA may designate all attendance areas as eligible within a grade span 
grouping or in the entire LEA if all attendance areas fall within a range that 
is no more than 5 percentage points above and 5 percentage points below the 
grade span or LEA average. If an I*EA elects to use this option, it must serve 
all the attendance areas within a grade spar grouping or in the entire LEA, as 
appropriate. 

The following are examples of the no-wide variance rule applied to an entire 
LEA. The first example shows an LEA that has "no-wide variance." The second 
example ir. an LEA that may not use this provision. 

Example One (acceptable): 

An LEA has ranked all attendance areas within the entire LEA from the highest 
to lowest percentage of children from low- income families and has determined 
the districtwide average to be 18 percent. The percentage of children from 
low-income families in all attendance areas range from a high concentration of 
23 percent to a low of 13 percent. All attendance areas in this example fall 
within the required 5 percentage point range above and below the district 
average and qualify for the no-wide variance option. If the LEA elects to 
^PP3-y this option, all attendance areas are eligible and must be served. 

Example Two (unacceptable): 

An LEA has ranked all attendance areas from the highest to lowest percentage 
of children from low- income families and has a districtwide average of 12 per- 
cent. The concentration of low- income children in all attendance areas ranges 
from a high of 21 percent to a low of 10 percent. Although the attendance 
areas that fall below the districtwide average are within the allowable 5 
percentage point range, the attendance areas above the districtwide average 
exceed the allowable 5 percentage point range. Therefore, this LEA would not 
qualify for the no-wide variance option, 

25 Percent Rule 

Notwithstanding a higher districtwide average, an LEA may designate as eligi- 
ble any attendance area in which at least 25 percent of the children are from 
low- income families if it meets the expenditure requirements in section 
1013(b)(2) of Chapter 1. To determine attendance area eligibility, an LEA 
must rank attendance areas by using the percentage of children from low- ::cme 
families either within grade spans or the LEA as a whole. If an LEA do<^' ^or 
select all eligible areas for participation, it must make the selection in 
rank order. 

In order for an LEA to use the 25 percent rule, it must meet the expenditure 
requirements in section 1013(b)(2) of Chapter 1, Specifically, the LEA must 
spend in the current year in each school attendance area that receivea 
services in the preceding year, an aggregate per student amount of Chapter 1 
funds and special State compensatory education funds that is at least equal to 
the amount spent per student in the preceding year. In other words, the LEA 
may not reduce Chapter 1 compensatory education services and State compen- 
satory education services in order to serve additional schools unde . the 25 
percent rule. However, the requirement does allow a reduction in the 
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compensatory education expenditures if schools served in the preceding year 
are determined to need fewer resources. For example, if the number or needs 
of children to be served decreases, the funds required to meet those needs 
could also decrease. 

Schools Serving Ineligible Attendance Areas 

An LEA may identify as eligible a school that serves an ineligible attendance 
area or a school that serves more than one attendance area if the proportion 
of low- income children in average daily attendance in the school is substan- 
tially equal to the proportion of low- income children in an eligible atten- 
dance area. An LEA must then follow the ranking requirements and may apply 
any sperial rules for identifying and ranking school attendance areas to the 
school . 

For example, in the response to Ql, the percentage method illustration shows 
that Attendance Area F was an ineligible area with 24.7 percent low- income 
children residing in the area. However, if the actual number of children in 
the school serving Attendance Area F was 800 and all 210 low- income children 
were in the school, the school's low- income percentage would be 26.3 percent. 
Therefore, the school could be identified as eligible as its percentage of 
low-income children is above the districtwide average of 25.4 percent. 

S'^^ving Lover Ranked School Attendance Areas 

With SEA approval, an LEA may designate as eligible and serve school atten- 
dance areas or schools with substantially higher numbers or percentages of 
educationally deprived children before areas or schools w th higher concentra 
tions of children from low- income families. Prior to approval, the SEA must 
determine that the LEA meets the following criteria: 

o The LEA may not serve more attendance areas than could otherwise 
be served. 

o The implementation of this provision will not substantially impai 
the delivery of services to educationally deprived children from 
low- income families in project areas served by the LEA. 

Continuation cf Services Provision 

A school attendance area or school that was designated in accordance with the 
percentage, numerical, or combination method and served In the immediately 
preceding fiscal year may continue to be served for one year even though the 
school attendance area is not eligible or is eligible but not s ^ected. The 
school attendance area that continues to be served, or "grandfati^^red, " may 
take the place of the lowest ranked, eligible school attendance area, or it 
may be an additional area or school served. 

Skipping Eligible Attendance Areas 

With SEA approval, an LEA may skip eligible attendance areas with a higher 
percentage or number of lew-income children if the children in those atten- 
dance areas are receiving, from non-Federal sources, services of the same 
nature and scope as would be provided under Chapter 1. The SEA must ensure 
that the services are the same nature and scope and that the LFA is providing 
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Chapter 1 services to private school children even though the public school 
children are "skipped." 

In implementing this provision, the LEA must determine the number of private 
school children to receive services without regard to the non- Federal compen- 
satory education funds used to serve eligible children in public schools. To 
determine the total number of private school children to be served, the LEA 
must determine the number that would have been served if only Chapter 1 funds 
were available and no attendance areas were skipped. For example, if the LEA 
determines that, absent services of the same nature and scope provided from 
non-Chapter 1 funds, the LEA would serve three attendance areas, the LEA must 
determine the number of private school children who would be served in those 
three areas. Assume that for all three areas a total of 36 private school 
children would be served. If non-Chapter 1 funds are used to serve one of the 
three areas, enabling the LEA to use Chapter 1 funds to serve a fourth area, 
private school children in all four areas must be considered for Chapter 1 
ser^/ices.. The LEA must select 36 private school children who are most in need 
from the four attendance areas. 

Q2. May a school attendance area that was served in the p7:ior year under the 
25 percent rule but drops below 25 percent in the current year continue 
to be served \inder the "grat dfather clause" in §200 . 30(b) (5) of the 
regulations? 

A. No. Section 1013(b)(5) of Chapter 1 requires that, in order for an LEA 
to continue to serve a school attendance area or school that becomes 
Ineligible, the area or school must have been "designated and served in 
accordance with subsection (a) in the immediately preceding fiscal 
year." Subsection (a) of section 1013 of Ciiapter 1 sets forth the 
general rule for designating eligible school attendance areas--that is, 
school attendance areas having high concentrations of children from low- 
Income families. Such areas are defined in §200. 30(a) (2) of the 
regulations as areas in which the number or percentage of children from 
low- income families is at least equal to the districtwide average. The 
exceptions to the general rule, including the 25 percent rule, are 
contained in subsection (b) of section 1013 of Chapter 1. Therefore, 
the "grandfather clause" in §200 . 30(b) (5) of the regulations may be 
applied only to a school attendance area or school identified as 
eligible and served in the previous year because it was at or above the 
districtwide average. 

Q3. Under the "no-wide variance" provision in §200. 30(b)(1) of the regula- 
tions, must all school attendance areas be served? 

A. Yes. Section 1013(b)(1) of Chapter 1, which §200. 30(b) (1) of the 

regulations implements, states that an LEA may "designate as eligible 
and serve all of its atr«^ndance areas... if the percentage of children 
from low- income families in each attendance area of the agency is within 
5 percentage points of the average percentage of such children..." 
(emphasis added). 

In effect, this provision recognizes that there may be LEAs in which 
there is a uniform distribution of children from low- income families 
across the entire school district, thereby making seleccion of only 
those areas above the districtwide average a less meaningful distinction 
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than in other LEAs. Depending on sufficient funds to serve all atten- 
dance areas required by the "no-wide variance" provision, the LEA has 
the ultimate choice of whether this provision would be the most benefi 
cial to the Chapter 1 program. Therefore, if the LEA does not have 
sufficient funds to serve all of its areas, it may select another 
targetir^ option. 

Q4. Kay an LEA use the "grandfather clause" to continue services for 
attendance areas served under any of the special rules? 

A. No. As indicated in the answer to Q2, section 1013(b)(5) of Chapter 1 
requires that, in order to continue service to an attendance area that 
becomes ineligible, the attendance area must have been eligible and 
selected for participation because it had a high concentration of 
children from low- income families selected under section 1013(a), i.e., 
those at or above the districtwide average niamber or percentage of 
children from low- income families. 

Q5. When applying the 25 percent rule, must all attendance areas with at 
least 25 percent low- income children be served? 

A. No. However, attendance areas to be seir/ed must be selected in rank 
order. 

Q6 . In determining eligible attendance areas by grade span groupings, may an 
LEA include all the low-income children who reside within the attendance 
area? 

A. No. When an LEA ranks school attendance areas by grade spans, the 

number of children to be included in the ranking process may include 
only the students in that grade span. 

Q7. May an LEA use different measures of low- income for different grade 
spans? 

A. Yes, so long as the measures are consistent for each grade s^an. 
Allocation of Resources 

Q8. What does an LEA take into consideration when allocating resources? 

A. An LEA must allocate resources to project schools, including resources 
for children in local N or D institutions and children enrolled in 
private schools, on the basis of the following criteria: 

o The number of project areas to be selected in order to con- 
centrate funds on children in greatest need. Questions to be 
asked: 

Have any attendance areas been identified as needing program 
improvement? 

Is the student population highly mobile? 
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- Is there a greater concentration of highly skilled staff in 
some attendance areas? 

Is student attendance low or the dropout level high in some 
attendance areas? 

The number and needs of the children selected to participate. 
Questions to be asked: 

- How many students per eligible site will be served? 

- What are the needs of these students? 

- What are the desired outcomes for eligible children? 

- Do they all need reading? Math? Language Arts? 

- What grade levels and instructional areas will be served at 
each site? 

The degree of educational deprivation of the children to be 
served. Questions to be asked: 

Do most students have similar levels of deprivation? 

- Do any project schools require additional resources because 
of low performance? 

- Do all students need instruction on a daily basis? 

The nature of services to be provided per site. Questions to 
be asked: 

- What type and length of services will be provided? 

- Will some sites require additional resources? 

- Will instructional time vary according to che needs of the 
students? 
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ELIGIBLE CHILDREN 



Stratutorv Requirement 

Section 1014 of Chapter 1 of Title I, ESEA 
ReRulatorv Requirement 
Section 200.31 

Section 1014 of Ch^-pter 1 and §200.31 of the regulations require an LEA to 
conduct an annual assessment of educational needs that identifies educa- 
tionally deprived children in all eligible attendance areas. Using data from 
the needs assessment, the LEA determines the instructional areas and grade 
levels to be served and establishes criteria for selecting children having the 
greatest need for special assistance for participation in the program. 

Student Eligibility 

Ql. What is meant by "educationally deprived children*'? 

A. "Educationally deprived children" means children whose educational 

attainment is below the level that is appropriate for children of their 
age. 

Q2 . What objective criteria may be used to identify educationally deprived 
children? 

A. An LEA is required to establish educationally related objective 

criteria, which include written or oral testing instruments, for each 
grade level and instructional area and apply the criteria uniformly to 
particular grade levels throughout the LEA. Suggested objective 
criteria could include, but are not limited to, the following: 

o Standardized tests. 

o Regular classroom teachers' assessment of performance in the 
Chapter 1 instructional area. 

o Criterion- referenced tests. 

o Reading or mathematics p^^^cement assessments. 

o Other assessment instruments related to educational perfor- 
mance . 

An LEA may use a combination of objective criteria. 

Q3 . May an LEA cont5.nue services to a Chapter 1 participant who changes 
residence to an ineligible attendance area? 

A. An LEA may continue to serve for the remainder of the current school 

year Chapter 1 students who begin participation in a Chapter 1 eligible 
attendance area and move to an ineligible attendance area. 
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Q4. May an LEA serve students who reside in an eligible attendance area 

within the LEA even though these students attend school in an ineligible 
attendance area within the LEA under a voluntary de ogregation or open 
enrollment plan? 

A- Yes. Students who reside in an eligible attendance area within the LEA 
but attend school in an ineligible attendance area within the LEA may be 
served under Chapter 1 if these students meet the LEA's definition of 
educational deprivation. 

The following are some ways in which these students may be served. This 
list is not all inclusive. 

o Students may receive service directly in the ineligible school 
building they attend during their regular day just as students 
do in eligible attendance areas so long as the program is of 
sufficient size, scope, and quality. 

o Students may receive services in a neutral location. This may 
be done during the regular school day, before or after school, 
or on weekends. In this manner, several students who have 
volunteered to attend various schools serving ineligible 
attendance areas car be brought together in one group and 
served. 

o Students may be served during the summer. 

o Students may be served in their homes by tutors. 

o Students could be given assignments and resources to take home. 
Some of these may include take-home computers snd software, 
workbooks, books, and other instructional materials. 

Q5. May an educationally deprived child who was served in the previous year 
but is no longer in greatest need of assistance continue to receive 
services? 

A. Section 200.31(c)(3) allows an LEA to continue to serve for a maximum of 
two additional years a child who is no longer determined in greatest 
need but who continues Co be educationally deprived. In addition, under 
an approved innovation project, an LEA may continue to serve children 
who were served in any previous year, even if they are no longer 
educationally deprived, for a period sufficient to maintain progress 
made during the period of their participation in Chapter 1. 

Q6. May an LEA use Chapter 1 funds to identify educationally deprived 
children? 

A. No. It is the responsibility of the LEA to identify educationally 

deprived students from State or local sources. If the LEA's c'istrict- 
wide testing program only includes certain grade levels, the LEA must 
use alternative educationally related information for the remaining 
grade levels. Once eligible educationally deprived children are 
identified. Chapter 1 funds may be used to identify those most in need 
or to identify their specific educational needs. 

60 



82 



Q7. May students be selected solely because they have been retained in 
grade? 

A. No. Retention in grade may not result in the selection of children in 
greatest need under the LEA's uniform selection criteria. An LEA must 
select participants on the basis of objective criteria established for 
each grade level ana instructional area The criteria must be uniformly 
applied to all eligible educationally deprived students in project 
areas . 



Q8. If an LEA uses testing instriiments as part of its selection process, 
must the LEA use the same student selection test instrument in all 
schools? 



A. In determining student eligibility for Chapter 1, §200 . 31(b) (4) and (5) 
requires that an LEA must establish educational criteria and apply the 
criteria uniformly within grade levels. Therefore, an LEA must use 
either the same testing instrument or instruments that are comparable 
within particular grade levels. 



Needs Assessment 



r 



An LEA that receives Chapter 1 funds is required to assess annually the 
educational needs of educationally deprived children in all eligible 

itendance areas, including educationally deprived cnildren in private schools 
and in local N or D institutions. Through this needs assessment process, the 
LEA determines the instructional areas and grade, to be included in the 
Chapter 1 program and the educationally deprived '•.hildren who will 
participate . 

Q9. Who determines grade levels and instructional areas in which thfe program 
will focus? 



A. The LEA. 



QlO. What steps might an LEA take in meeting the annual needs assessment 
requirement? 

A. The following is an example of a step-by-step process for assessing 
educational needs: 



Step One: IDENTIFICATION OF EDUCATIONALLY DEPRIVED CHILDREN 

The LEA collects student academic performance information from all 
eligible attendance areas, including children attending private 
schools and in local N or D institutions. 



Sources of academic performance data could include the following: 



o District standardized test scores. 



o Results of districtwide informal assessments. 



o Student records. 

; 
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o District surveys of professional staff. 

o State or locally mandated tests. 

The LEA establishes the standard for identifying educationally deprived 
children. 

The LEA identifJes as educationally deprived all students from 
eligible attendance areas whose academic performance falls below the 
standard. 

The LEA maintains records to docvunent that educationally deprived 
children in all eligible attendance areas have been identified. 

Step Two; IDENTIFICATION OF INSTRUCTIONAL AREAS AND GRADE LEVELS 

On the basis of the information collected in Step One and considering 
services already provided from other sources, the LEA identifies the 
instructional areas and grade levels that will be the focus of the 
program. Instructional areas and grade levels may vary among and 
within school attendance areas if the needs assessment data support 
those variations. 

On the basis of the ranking of school attendance areas required by 
§200. 30(a) (3) and the needs assessment information, the LEA also 
determines which eligible attendance areas and schools will be selected 
for participation in the program. 

Step Three: SELECTION OF STUDENTS TO BE SERVED 

The LEA establishes educationally related objective criteria, which 
may include written or oral testing instruments, for each grade level 
and instructional area to select educationally deprived children for 
participation. 

The LEA uniformly applies the student selection criteria to particular 
grade levels throughout the LEA and selects those children with the 
greatest need for special assistance. 

Step Fou r: DETERMINATION OF EDUCATIONAL NEEDS TO BE ADDRESSED 

The LEA determines the specific educational needs of the selected 
students. In making this determination, the LEA may use Chapter 1 
funds to further assess or diagnose the selected students' educational 
needs with sufficient specificity to ensure concentration on those 
needs . 

The LEA designs project activities that focus on the selected students' 
special educational needs. Because selected students may have different 
needs, services may differ from student to student. The LEA considers 
the following items when designing activities and allocating resources: 
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o The personnel required, both numbers and types. 

o The variety and amount of instructioaal material, including 
library resources. 

o The degree of educational deprivation of the students selected 
for participation. 

o The facility and equipment needs. 

Qll. May an LEA predetermine grade levels and instructional areas to be 
se"L-ved before conducting the annual needs assessment? 

A. No. The LEA must first identify the educationally deprived children in 
all eligible attendance areas. On the basis of information gathered 
during this first step concerning the numbers and needs of the 
educationally deprived children, the LEA then identifies the general 
instructional areas and grade levels on which the program will focus. 

Ql2. Is it necessary to provide services in the same instructional areas in 
all eligible attendance areas? 

A. No. Section 200.31(b)(2) of the regulations provides that instructional 
areas and grade levels may vary among and within school attendance areas 
so long as the needs assessment data support those variations. In 
addition, the needs assessment data may support program design varia- 
tions such as frequency of service, instructional group size, and length 
of the instructional period. 

Q13. How can selection criteria be applied tiniformly to grade levels through- 
out the LEA and still have variations in the instructional areas and 
grade levels to be served? What doc**mentation is required to justify 
the variations in instructional areas and services? 

A. The following is an example of an LEA that uniformly applied student 

selection criteria and varied the grade levels and instructional areas 
served on rne basis of the needs assessment data. 

Based on the needs assessment, the LEA provides Chapter 1 services in 
four eligible elementary attendance areas and for eligible children 
enrolled in one private school. To determine those students in greatest 
need, the LEA uniformly app.'ies a cut-off score at the 36th percentile 
in both reading and mathematics on a nationally normed standardized 
test, and also considers the results of a uniformly applied teacher 
assessment instrument . 

An analysis of the numbers and needs of children selected shows that 
three schools demonstrate equal needs for both reading and mathematics 
in the first through sixth grades. The fourth school shows only a need 
for reading services in the first through third grades. The children 
enrolled in the private school have a need for mathematics services in 
the first through sixth grades. The LEA implements a program that 
varies instructional areas and grades across schools. 
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Q14. When conducting an LEA needs assessment, how should library resource 
needs be determined? 



A. After the needs of eligible Chapter 1 children have been determined, an 
LEA must review the available resources for addressing these needs, 
including library resources. An LEA should include library resources 
when considering the various Instructional materials needed to serve 
Chapter 1 students. Library resources are not limited to books, but 
include supplemental materials directly related to the Chapter 1 
program. For example, audio/visual cassettes or other materials that 
coordinate with the Chapter 1 instruction could be library resources. 

Q15. Kay handicapped children be served in the Chapter 1 program? 

A. Yes. Under §200 . 31(c) (5) , children receiving services to overcome a 
handicapping condition may also be eligible to receive Chapter 1 
services, if they have needs stemming from educational deprivation and 
not solely related to the handicapping condition and they are selected 
on the same basis as other children selected to receive Chapter 1 
services. However, Chapter 1 funds may not be used to provide the 
special education and related services that are required by Federal, 
State, or local law. In addition, the LEA must provide maximum coor- 
dination between Chapter 1 services and services provided to address 
♦ children's handicapping conditions. 

Children with Limited English Proficiency 

Q16. May LEP children receive Chapter 1 services? 

A. Yes. LEAs are required by law to provide special educational services 
for LEP children. Chapter 1 funds may not be used to provide these 
services. However, if LEP children have needs stemming from educational 
deprivation and not solely from ♦:heir lack of proficiency in English, 
the children must be identified as eligible and selected for Chapter 1 
services on the same basis as other Chapter 1 children. The LEA must 
coordinate the Chapter 1 services with the services required by law. 

Q17. How does an LEA identify LEP children as eligible educationally deprived 
children? 

A. An LEP child can be determined to be eligible for Chapter 1 services by 
either of the following two selection processes: 

Students with sufficient Students without sufficient 
English proficiency English proficiency 

Use the same selection criteria Uniformly apply any one or a 

as English-speaking students to combination of measures, such as 

determine eligibility, with or the following: 

without bilingual assistance. 

o Classroom teacher assessment of 
student performance. 

o Language dominance test with 
other measures . 
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o A weighting of composite 
assessment scores. 

o Locally developed criterion- 
referenced tests. 



Q18. May a Chapter 1 program be altered to meet the special langixage needs of 
LEP children? 



A. The purpose of a Chapter 1 program is to remediate children's 

educational deprivation and not the children's lack of English language 
proficiency. An LEA however, may adjust the instruction to accommodace 
LEP children, for example, by providing bilingual staff and materials 
for these children. 



Preschool 



Section 1014(a) of Chapter 1 includes preschool children among the chll'^ren 
eligible for Chapter 1 services. Section 200.6(c) of th^ regulations defik^'^s 
"preschool children" as children below the age or grade level at which an LEA 
provides free public education, and of an age or grade level to benefit from 
an organized instructional program provided in a school or other educational 
setting. 



Q19. Does the Chapter 1 definition of "preschool children" include five-year- 
old children who reside in an LEA that does not include kindergarten as 
part of its free public education? 



A. Yes. 



Q20. Must the preschool student selection criteria include a standardized 
test? 

A. No. However, the information used to identify Chapter 1 preschool 
children must be educational and uniformly applied to all preschool 
children who reside in eligible attendance areas and whose parents agree 
to their children's participation. 

Q21. What types of educationally related selection criteria may be used to 
select children for Chapter 1 preschool services? 

A. Criteria used for preschool student selection must be educational and 
may include the results from sources such as: 



o Readiness tests. 



o Diagnostic developmental assessments. 



o Teacher observations. 



Q22. May factors such as family stability, family income, gender, level of 

parents' education, siblings' school performance, or sibling eligibility 
for Chapter 1 be used as selection criteria for preschool participants? 

^ A. No. Criteria for selecting preschool participants muse be educational 
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Q23. May children other than those determined to be educationally deprived 
participate in preschool programs? 



A. No. The eligibility requirements for preschool children are ider.^-ical 
to eligibility requirements for school age children: 

o The parti':ipants must reside in eligible attendance areas. 

o The participants must be identified as educationally deprived. 

o The children selected for participation must be those in 
greatest need. 

Q24. For LEAs that have no preschool programs and, therefore, no existing 
needs assessment data for this group, may Chapter 1 bear the cost of 
gathering these data? 

A. Yes. In an LEA that does not have existing data to identify educa- 
tionally deprived preschool children, the cost of identifying these 
children in eligible attendance areas is an allowable Chapter 1 expen- 
diture . 

Homeless Children 

Q25. How should homeless children, eligible for inclusion under the Stewart 

B. McKinney Homeless Assistance Act, attending Chapter 1 schools be con- 
sidered when selecting children for participation for Chapter 1? 

A. Under section 722(e)(5) of the Stewart B. McKinney Homeless Assistance 
Act, a State receiving funds undf that Act is required to submit a 
State plan that includes a provision to ensure that "(e]ach homeless 
child shall be provided services comparable to services offered other 
scudents in the school ... including educational services for which the 
child meets the eligibility criteria, such as compensatory educational 

programs for the disadvantaged " Therefore, because homeless 

children, by definition, do not have a fixed, regular, and adequate 
night-time residence, educationally deprived homeless children attending 
schools that have Chapter 1 projects are eligible for participation 
provided they meet the same educational criteria as other children in 
the schf ol. 

Q26. May homeless children (those identifiable under the McKinney Act) 

attending non-Chapter 1 schools, including shelter schools, be server^ 
under Chapter 1? 

A. Homeless children, by definition, do not have a fixed, reg^^ar, and 

adequate night-time residence. Those children, therefore, cannot meet 
the eligibility requirement that they reside in a project area and 
would, in effect, be precluded from receiving Chapter 1 services. To 
ensure that these children, who may be among the mo-.t needy, are not 
denied services because of an eligibility requirement they cannot meet, 
LEAs may serve educationally deprived homeless children without regard' 
to the residency requirement. 




SCHOOLWIDE PROJECTS 



Statutory Requirement 

Section 1015 of Chapter 1 of Title I, ESEA 
Regulatory Requirement 
Section 200.36 

The schoolwide project provision ir. section 1015 of Chapter 1 authorizes an 
LEA to use Chapter 1 funds to carry out a project to upgrade the entire 
educational program in a school that meets the schoolwide project 
requirements. Congress included this authority because once the percentage of 
poverty children in a Chapter 1 school reaches a very high level, Congress 
believed it made little sense to enforce requirements that Chapter 1 serve 
only Chapter 1 children or that Chapter 1 services be supplemental in 
character. Rather, Congress believed it was a sounder educational practice to 
plan a curriculum focusing on the entire educational program. Thus, Congress 
devised an alternative approach to improving the educational opportunities of 
educationally deprived children in high poverty schools by authorizing 
schoolwide projects. 

The LEA may carry out a schoolwide project in any school serving an attendance 
area that is eligible to receive Chapter 1 services ard in which, for the 
first year of a three-year project period, not less than 75 percent of the 
children are from low- income families or in any eligible school in which not 
less than 75 percent of the children enrolled in the school are from low- 
f income families. Unlike most Chapter 1 projects, a schoolwide project 

^ includes activities designed to improve the overall instructional program in 

the school, and not merely activities that supplement activities that would 
otherwise be provided with non-Federal funds. The LEA, therefore, designs the 
schoolwide project to address the educational needs of all students in the 
school. In doing so, however, the LEA must pay particular attention to the 
needs of educationally deprived children. The LEA must carefully determine 
the resources necessary to ensure that the schoolwide project is of sufficient 
size, scope, and quality to meet the educational needs of all children in the 
school, especially the educationally deprived children. 

Eligibility for a Schoolwide Project 

Ql. Who makes the decision to operate a schoolwide project? 

A. The LEA has che responsibility of deciding in which schools, if any, to 
operate schoolwide projects. However, in its decisionmaking process, 
the LEA should consult with the parents and staff of each school to be 
assured that the staff and parents understand and support the concept of 
a schoolwide project. Moreover, an LEA may not operate a schoolwide 
project unless its plan has been approved by the SEA. 

Q2. May LEAs continue to conduct a schoolwide project in a school eligible 
at the time of application if In the succeeding years the school does 
not meet the criterion of 75 percent poverty? 
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A- Yes. The 75 percent poverty criterion must be met only in the first 
year of a three -year schoolwide project. 

Q3. May an LEA continue the schoolwide project for a second three -year 

period if the school does not meet the 75 percent poverty criterion? 

A. No. For the first year of each three -year schoclwide project period, 
the 75 percent poverty criterion must be met. 

Q4. If an LEA has several schools that qualify for schoolwide projects, may 
it use its entire Chapter 1 allocation to implement schoolwide projects 
in these schools? 

A. Yes, assuming the ne» ds assessment data support that decision. However, 
the schoolwide project schools must be the highest ranked schools. 

Q5. Must an LEA conduct a schoolwide project in each school that meets the 
75 percent poverty criterion? 

A. No. In addition, an LEA need not select schools for schoolwide projects 
In rank order. However, the LEA au.it still provide regular Chapter 1 
services in attendance areas not selected for schoolwide projects if 
those areas rank higher than the schoolwide project schools. 

Required Plan 

Q6. May the year during which the schoolwide project plan is written be 
considered the first year of the plan? 

A. No. A plan submitted by the LEA to the SEA for approval must cover a 
three -year span. Therefore, the plan must be completed before 
implementation. Moreover, achievement must be measured for a three -year 
period before a schoolwide project may be continued for another three - 
year period. If planning were to constitute the firsc year, the 
students' progress would be based on two years of performance rather 
than the required three years. 

Q7. What must be included in a plan for a schoolwide project? 

A. A plan for a schoolwide project must contain the elements listed in 
section 1015(b) of Chapter 1 and §200. 36(b) of the regulations. The 
plan m'»<;t be approved by the SEA before the LEA may operate the school- 
wide project 

Q8. Must an LEA submit a separate application to the SEA for a schoolwide 
project? 

A. Not necessarily. Depending on the nature of the application and 

approval process, the LEA might submit the schoolwide project plan as a 
component of its application or as a separate application. 

Q9. Wno must be involved in the development of a schoolwide project plan? 

A. Individuals from the following groups- -parents , teachers, librarians, 
educational aides, pupil services personnel, administrators, students 
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(if the plan relates to a secondary school) --whc will be engaged in 
carrying oat the plan must be involved in the development of the entire 
schoolwide project plan. 

QIO. In a schoolwide project, is it permissible to spend less time with 
noneducationally deprived students on particular topics than with 
educationally deprived students? 

A. Yes. As in a regular Chapter 1 project school or even a nonproject 

school, rhe time spent with a student should be in relation to the 
student's degree of educational deprivation, need, and learning style . 

Qll. What is an example of a schoolwide project? 

A. An elementary school serves grades K-6, is eligible to receive 

Chapter 1 services, and 87 percent of the children enrolled in the 
school are from low- income families. The comprehensive needs assessment 
of all the school's students indicates that the greatest weakness is in 
reading comprehension in grades 4-6. The other most significant 
weaknesses in the school are in logical reasoning and analysis in grades 
2-6 and reading comprehension in grades 1-3. The LEA discussed these 
results with the students' parents, teachers, librarian, educational 
aides, pupil services personnel, and school administrators and 
subsequently developed an educational plan for the school. 

The plan's emphasis is on higher order thinking skills and the incor- 
poration of educational activities that teach such skills. The plan 
includes the following: 

o Training for all school staff that provides specific approaches 
and activities to be used for teaching higher order thinking 
and analytical skills. 

o Training for parents in how advanced skills can be taught at 
home and incorporated into home accivities. 

o A new reading program and related supplemental materials for 
students in grades 4-6 to reinforce basic skills already 
learned and ceach advanced skills . 

o An additional hour beyond the regular school day for all 
students to be spent on reading literature, either aloud by 
the teacher to the class or independently by the students. 

o The adoption of an approach for teaching higher order thinking 
skills in all subjects taught in the school. 

o Lessons for students in grades K-3 that incorporate appropriate 
advanced skills that are essential for grades 4-6 ana that will 
prevent a decline in performance in future grades. 

o The use of materials for reading and writing lessons that 
covers issues being taught in other subjects. 
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o Continual progress updates with individuals involved in the 
students ' education. 

Also included in the plan are procedures for measuring progress both for 
the regular Chapter 1 program improvement requirements and for the 
schoolwide project accountability requirements. 

The LEA'S definition of educational deprivation, 30th percentile and 
below on a standardized reading test, is used to identify educationally 
deprived students at the school for funding and accountability purposes. 
The per pupil expenditure of Chapter 1 funds for each educationally 
deprived student at the school exceeds the Chapter 1 per pupil 
expenditure at other Chapter 1 project schools in the LEA so that a3 1 
planned activities can be sufficiently conducted. 

Fiscal Requirements 

Q12. How is the nxmber of educationally deprived students in a schoolwide 
project determined? 

A. The LEA may identify-- 

o All chilaren meeting the definition of educationally deprived 
children provided in §200. 6(c) of the regulations which is 
"children whose educational attainment is below the level that 
is appropriate for children of their age" (gon^rally inter- 
preted as below the 50th percentile); or 

o rne number of children in the schoolwide project below the 

highest ranked child served in other project schools in the LEA 
,(the district percentile cut-off). 

Q13, If the Chapter 1 percentile score cut-ofrs in a district are different 
fcr different instructional areas--e,g,. reading 30th percentile, 
iiiathenatics '+Oth percentile- -how may calculations be made for the 
distribution of Chapter 1 funds to a schoolwide project? 

A, If an LEA elects to determine the number of educationally deprived 

children in a schoolwide project on the basis of its cut-off scores in 
other schools, it may apply the highest score (in this case, the 40th 
percentile), to both instructional areas, or the district cut-offs (in 
this case, reading 30th percentile, math 40th percentile), 

Q14. When an LEA is counting the number of educationally deprived children in 
a schoolwide project school for the purposes of distributing Chapter 1 
funds, measuring progress, and demonstrating accountability, how are 
handicapped and LEP children counted? 

A, Handicapped and LEP children are counted as educationally deprived if 
they were identified as such in the LEA's annual needs assessment, 

Q15. Vhen determining the amount of Chapter I funds to be distributed to a 

schoolwide project school, on what count, duplicated or unduplicated , is 
the per pupil amount based? 
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A. The LEA may use a duplicated or unduplicated count for children who meet 
the criteria in more than one instructional area for determining the 
amount of Chapter 1 funds to be distributed to a schoolwide project. 
However, the LEA should use the same count, either duplicated or 
unduplicated, in the schoolwide project as in other project areas. 

Q16. What should an LEA consider when determining the amount of funds to 
distribute to a schoolwide project school? 

A. The LEA should consider the needs of che school's students (as 

determined by the comprehensive needs assessment), the goals and 
objectives of the schoolwide project, the approach by which such goals 
and objectives will be accomplished, and the cost of the resources 
necessary to effectively implement the approach. The LEA must ensure 
that it distributes sufficient Chapter 1 funds to a schoolwide project 
to achieve improved performance of educationally deprived children in 
the project. 

Q17. May an LEA choose to allocate additional funds to schoolwide projects 
from sources other than Chapter 1? 

A. Yes. An LEA may wish, for example, to allocate additional funds (other 
than Chapter 1) to schoolwide projects in order to meet the size, scope, 
and quality requirement. The LEA may also have determined that the 
amount of Chapter 1 funds calculated for the schoolwide project would 
not be sufficient to carry out the planned activities successfully. 

Q18. How is the amount of Chapter 1 funds for a schoolwide project calcu- 
lated? 

A. The LEA must provide an amount of Chapter 1 funds to a schoolwide 

project that, per educationally deprived child, equals or exceeds the 
amount of Chapter 1 funds made available per educationally deprived 
child served in other Chapter 1 project schools. The LEA should bear in 
mind, however, that Chapter 1 funds in a schoolwide project, by 
definition, benefit the entire student population, not just 
educationally deprived children. Yet, the LEA must measure the success 
of its schoolwide project in terms of whether the educationally deprived 
children made the requisite progress. As a result, the LEA must ensure 
that the resources it devotes to its schoolwide project are sufficient 
to achieve the necessary results. 

Below are three ways (not all inclusive) in which schoolwide project 
Chapter 1 funds can be calculated. For all three examples, assume: 

The districtwide cut-off for determining educational deprivation is the 
30th percentile. In a regular Chapter 1 project school, there are 400 
educationally deprived students served under Chapter 1 and the average 
Chapter 1 per pupil expenditure is $500. An average school would 
receive a total of $200,000 of Chapter 1 funds. 

Example 1 : The schoolwide project uses the districtwide cut-off, 30ch 
percentile, to identify educationally deprived students. The school's 
total population is 1,000 and 400 students are identified as 
educationally deprived. In regular project schools, the LEA 
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distributes, per educauionally deprived student, $500. The schoclwide 
project, therefore, muse receive at least $200,000 in Chapter 1 funds 
($500 X 400 educationally deprived - $200,000), 

Example 2 : The schoolwide project uses the definition in §200. 6(c) of 
the regulations to identify educationally deprived students (educational 
attainment is below level appropriate for age- -often equated to below 
the 50th percentile). This school's total population is 1,000 and 700 
students are identified as educationally deprived. In regular project 
schools, the I£A distributes, per educationally deprived student, $500. 
The schoolwide project, therefore, must receive at least $350,000 in 
Chapter 1 funds ($500 x 700 educationally deprived - $350,000). 

Example 3 : The scnoolwide project uses the districtwide cut-off, 30th 
percentile, to identify educationally deprived students. The school's 
total population is 1,000 and 400 students are identified as 
educationally deprived. Rather than use the district average of $500, 
the LEA distributes, per educationally deprived student in the school - 
wide project, $600. The schoolwide project, therefore, receives 
$240,000 in Chapter 1 funds ($600 x 400 educationally deprived « 
$240,000). 

Q19. May an LEA allocate to a schoolwide project more Chapter I fvinds the 

first year than the next two years and look at the total allocation for 
the three-year period as an average? 

A. No. The LEA must meet the requirements set forth in section 

10i5(b)(6)(A) of Chapter 1 and §200 . ?6(c) (1) (i) of the regulations each 
year. Because the Chapter 1 funding for a s-^hoolwide project is based 
on the number of educationally deprived children in the school and the 
amount of Chapter 1 funds provided for each educationally deprived child 
in other project schools- -both of which are annual determinations- - the 
funding requirements for schoolwide projects must also be met annually. 

Q20. M-ist the fiscal requirement regarding the amoxint of State and local 

funds expended per child in a schoolwide project be reviewed annually? 

A. Yes, For each fiscal year during which a schoolwide project is 

conducted, the amount of local and State funds expended per child must 
be at least equal to what the LEA expended per child in that school in 
the preceding fiscal year. 

Q2I Is a schoolwide project school required to demonstrate comparability 

A. Yes. The L:A is required by section 1015(c)(2)(C) of Chapter 1 and 
§200 . 36(c) (4) of the regulations to comply with the Chapter 1 
comparability requirements. 

Q22. Is a schoolwide project school required to demonstrate compliance with 
the supplemenr not supplant requirement? 

A. Yes. An LEA must be able to demonstrate that Chapter 1 funds are being 
used in each schoolwide project to increase the level of funds that 
would have been made available from non- Federal sources, in the absence 
of Chapter 1 funds, for educating the school's students. However, the 
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LEA is not required to demonstrate that the services paid for with 
Chapter 1 funds supplement the services regularly provided in the 
schoolwide project school. 

Q23. What records mtist the LEA keep regarding Chapter 1 funds expended in a 
schoolwide project? 

A. The LEA must keep records to document expenditures of Chapter 1 funds in 
a schoolwide project in order to ensure that Chapter 1 funds are 
expended within their period of availability. The LEA is not required 
to (a) comply with Chapter 1 requirements prohibiting commingling of 
Chapter 1 with regular program funds in order to show that Chapter 1 
funds benefit only educationally deprived children; (b) identify 
particular children as eligible to participate in the schoolwide project 
(however, educationally deprived children must be identified for 
planning purposes, fiscal requirements, and accountability); or (c) 
demonstrate that the particular services paid for with Chapter 1 funds 
supplement the services regularly provided in that school. 

Effect of Selection for a Schoolwi de Project 

Q24. How are special education and LEP students to be counted and served by 
Chapter I under a schoolwide project? 

A. A schoolwide project is to upgrade the entire educational program in a 
school as a way of improving the performance of educationally deprived 
children in the school. For the purposes of calculating appropriate 
funding for the schoolwide project, evaluating the project's effective- 
ness, and determining i^ the schoolwide project accountability require- 
ments are met, special education and LEP students must be included if 
they meet the definition of educationally deprived children the LEA is 
using in the schoolwide project. In addition, special education and LEP 
students must rsceive services they are otherwise required by law to 
receive to meet their needs. 

Uses of Funds 

Q25. What activities may ba supported by Chapter 1 funds in a schoolwide 
project? 

A- In addition to the activities for regular Chapter 1 projects listed in 
§200.4 of the regulations, an LEA may use Chapter 1 funds in schoolwide 
projects to plan and implement effective schools programs and other 
activities to improve the instructional program and pupil services in 
the school such as reducing class size, training staff and parents, and 
implementing extended-day programs. 

Program Improvement and Accountability Requirements 

Q26. How is student progress aggregated in a schoolwide project for 
determining the need for program improvement? 

A. The program improvement requirements in §§200.37 and 200.38 of the 

regulations that apply to regular Chapter 1 programs are also applicable 
to schoolwide projects. Therefore, if the educationally deprived 
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children, in the aggregate, in a schoolwide project do not show 
substantial progress toward meeting the LEA's desired outcomes or show 
no improvement or a decline in aggregate performance, the LEA must 
identify that school as needing program improvement. To determine 
whether substantial progress has been made or whether improvement of 
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c,uuai.cxiiui.<ii px.u^j.ei»i» nas Deen maae or wnettier improvement of 
:ggregate performance has occurred, the LEA is required to annually 
v^ollect achievement data for each school participating in a schoolwide 
project. Aggregate performance and progress toward meeting desired 
outcomes of educationally deprived students in schoolwide projects shall 
be reviewed in the basic and more advanced skills addressed by the 
regular Chapter 1 program. The progress of those students who were 
identified as being educationally deprived for the purpose of 
distributing Chapter 1 funds to the schoolwide project is measured when 
determining whether the school is in need of improvement. 

If two goals of a schoolwide project relate to students' achievement in 
mathematics and reading and the gains in mathematics exceed the 
mathematics gains of other Chapter 1 project schools but the reading 
gains are lower than the gains in the LEA's other Chapter 1 project 
schools, and the gains in reading of educationally deprived children do 
not exceed the average gains of such children in the school for the 
three prior years, may that schoolwide project be allowed to continue 
for an additional three-year period? 

No. The SEA may not allow a schoolwide project to continue for an 
additional three-year period when the achievement gains of educationally 
deprived children, as measured by the means specified in the schoolwide 
project plan, do not exceed the average gains of participating children 
districtwide or of such children in that school for the three prior 
years. Comparisons of gains must be made for each instructional area 
addressed by the Chapter 1 program for the comparison group. That is, 
if reading and mathematics were the instructional areas addressed by 
Chapter 1 in the school for the three prior years, gains in reading and 
matherPitics must be compared. Alternatively, if the LEA's program in 
other Chapter 1 project schools include reading and mathematics, 
compaJisons must be made of gains in reading and mathematics. 

How r.ay an LEA demonstrate accountability after three years of a school- 
wide project in a secondary school? 

The LEA may demonstrate that achievement gains of educationally deprived 
students exceed the average gains of comparable students in the school 
in the three years prior to the schoolwide project or that the gains 
exceed the average gain of participating Chapter 1 children in the LEA 
as a whole. Alternatively, if a .ievement levels do not decline over 
the three-year schoolwide project period as compared with the immediate 
prior three -year period, the LEA may demonstrate accountability through 
lower dropout rates, increased retention rates, or increased graduation 
rates. However, satisfying the requirements for continuation of a 
schoolwide project does not satisfy the school improvement requirements. 

If an LEA compares achievement gains, for accountability purposes, in a 
schoolwide project school with the gains in other project schools,' are 
the gains of other schoolwide project schools included in the gains for 
other project schools? 



74 



;•*</» 



A. 



No. 



Q30. May an LEA include nationally normed test results for preschool, kinder- 
garten, and first grade children in determining the achievement gains 
required under the accountability requirements in §200. 36(f) for school- 
wide projects? 

A. No. Nationally normed achievement tests may not meet the technical 
standards for reliability and validity when used at the preschool, 
kindergarten, and first grade levels. 

Schoolvide Pro-jects and Private School Students 

Q31. What private school students who reside in an area served by a school- 
wide project are eligible for Chapter 1? 

A. The same definition of educational deprivation used to identify 

educationally deprived students in the schoolwide project must be used 
to identify educationally deprived private school students who reside in 
the schoolwide project attendance area. After being identified as 
educationally deprived, private school students must be provided 
Chapter 1 services in the same grade levels as are in the schoolwide 
project school. For example, if the LEA serves only grades 2-3 in 
regular Chapter 1 schools but the schoolwide project serve kindergarten 
through grade 6, private school cnildren from the schoolwide project 
attendance area in kindergarten through grade 6 are eligible to be 
served. 

Q32. How does an LEA calculate how much Chapter 1 funding must be provided 
for services to private school students who reside in attendance area? 

A. I'he LEA must provide for each eligible, educationally deprived private 

school student who resides in the schoolwide project attendance area che 
same amount of Chapter 1 funds that is being distributed for each educa- 
tionally deprived student in the schoolwide project. 

Q33, How are equitable services for private school children determined? 

A. The LEA must provide? Chapter 1 services to private school students based 
on the identified needs of those eligible students. 
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PARENTAL INVOLVEMENT 



Statutory Requirement 

Section 1016 of Chapter 1 of Title I, ESEA 
Regulatory Requirement 
Section 200.34 
Introduction 

Section 1016 of Chapter 1 implements Congress' findings that activities by 
schools to increase parental involvement are a vital, integral part of 
Chapter 1 programs. Toward this enu, an LEA may receive Chapter 1 funds only 
if it implements prograp^ , activities, and procedures for the involvement of 
parents of participating public and private school children in its Chapter I 
program. This involvement must include, but is not limited to, parental input 
into the planning, design, and implementation of the LEA's Chapter 1 program. 

The activities and procedures for parental involvement must be planned and 
implemented with the meaningful consultation of parents of participating 
children. The consultation mu?t be organized, ongoing, systematic, informed, 
and timely in relation to decisions about the program. Procedures for how 
this will be done throughout the life of the Chapter 1 program must be 
documented in written policy that the LEA makes available to the parents of 
participating children. To be meaningful, parental involvement must be based 
on adequate information that should include, on a continuing and timely basis, 
proposed and final applications, needs assessment documents, budgetary 
information, evaluation data, copies of local. State, and Federal laws, 
regulations, and guidelines, and any other information needed for effective 
involvement . 

Involvement of this type requires that LEAs-- 

o Hake Chapter 1 LEA education personnel, including pupil 
services personnel, available to parents; 

o Convene a districtwide or building- level annual meeting of che 
parents of participating children as well as providing oppor- 
tunities for regular meetings; 

o Provide timely information about the program to parents; 

o Make parent aware of parental involvement requirements and 
other rele\^nt provisions of the program; and 

o Provide information, to the extent practicable, in a language 
and form that parents can understand. 

An LEA's parental involvement program must include such activities as training 
parents to work with their children in the home and to understand program 
requirements; training parents, teachers, and principals to build partnerships 
between home and school; and training teachers, principals, and other staff 



members involved in the program to work effectively with the parents of 
participating children. 

An LEA is also required, through consultation with parents, to assess 
the effectiveness of parental involvement efforts and to determine if 
modifications are needed to increase parental participation. This assessment 
must be done annually. 

The regulations clarify that allowable Chapter 1 costs include those to 
support parent conferences; resource centers; training programs, including 
expenditures associated with attending the training sessions; reporting to 
parents on children's progress; hiring, training, and utilization of parental 
involvement liaison workers: training of personnel, including pupil services 
personnel; use of parents a classroom volunteers, tutors, and aides; school- 
to-home complementary curr alums; assistance in implementing home-based 
educational activities; the provision of information on the Chapter 1 program 
as well as the provision of responses to parental recommendations; and the 
solicitation of parents' suggestions in the planning, development, and 
operation of the program, 

Ql. Hov should an LEA document parental input into the planning, design, and 
implementation of the Chapter 1 program? 

A. To receive Chapiter 1 funds, an LEA must implement programs, activities, 
and written procedures for the involvement of parents of participating 
public and private school children. Some of the ways that this require- 
ment can be documented are as follows: 

o A description in the project application of the consultation 
with parents in the development and approval of the project. 

o Agenda and minutes for activities such as the annual meeting of 
parents of participating children and for regular meetings of 
parents to obtain input into the program, 

o Schedules of training sessions designed for parents. 

o Financial records that reflect a budget and expenditures for 
parental involvement activities, 

o Sign- in sheets from meetings and training sessions, 

Q2. Must an LEA address its goals for parental involvement in the desired 
outcomes of its project applicr*:ion? 

A. An LEA is not required to address its goals for parental involvement in 
its desired outcomes. The LEA may do so, however. 

Goals of Parental Involvement 

Q3. What goals must parental involvement programs and activities be designed 
to achieve? 

A. In coordination with parents of participating children, an LEA .t/ <5t 

develop programs and activities designed to achieve the goals listed in 
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§200. 34(b) (1)- (7) of the regulations. These goals include keeping 
parents informed about the services their children receive, supporting 
and training parents to understand program requirements and to work with 
their children at home, training school personnel to work with parents, 
and ensuring the full participation of parents who are non-English 
speaking or who lack literacy skills. 

Q4. Who is responsible for determining that progress toward meeting these 
goals is being met? 

A. In consultation with parents, the LEA is required to assess annually the 
effectiveness of its parental involvement program and to develop plans 
for increased parental participation when the assessment results 
indicate a need. The SEA is responsibile for ensuring that an LEA meets 
the goals of parental involvement. 

Specific Requirements 

Q5. What should an LEA's written polxcies for parental involvement include? 

A. An LEA's written policies should define- - 

o The procedures and types of activities for involving parents in 
the planning, design, and implementation of the Chapter 1 
program; 

o The specific goals of the LEA for its parental involvement 
programs and activities; 

o The procedures for assessing the LEA's parental involvement 
program; and 

o The procedures and types of activities for parental involvement 
in program aspects other than in the planning, design, and 
implementation of the Chapter 1 program, such as involving 
parents directly in the education of their children. 

Q6. Must written policies be signed by the superintendent, the Board, and 
parents? 

A. No. There is no Federal requirement that the policies be signed. 

Q7. Is an official parent handbook required to dociiment these written 
policies? 

A. No. 

Q8. How should the written policies be shared with ^t^ff and parents of 
participating children? 

A. While the LEA is not required to distribute copies of the written 
policies to all staff and parents, it must make them available to 
parents of participating children and should make them available to all 
staff. An LEA should develop, v;ith the involvement of parents, a method 
for ensuring that the policies are understood by parents. 
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Q9. 



Should an LEA provide each parent with copies of the law and 
regulations? 



A. Not necessarily. However, an LEA is required to make parents aware of 
parental involvement requirements and other relevant provisions of the 
program. At a minimum, copies should be made available to parents for 
:view. 

QIO. Must LEAS discuss the criteria for student selection and specific 
instructional objectives for each child with parents? 

A. Yes. An LEA must ensure that the parents of participating; children are 
informed about the reasons why their children are participating in 
Chapter 1, and about the specific instructional objectives of the 
program as well as the mc*thods used to achieve those objectives. In 
addition, the LEA must also provide the parents of participating 
children vith reports on their children's progress and, to the extent 
practical, conduct a parent- teacher conference with the parents of each 
participating child to discuss the child's progress, placement, and 
methods the parents can use to complement the child's instruction. 

Qll. What "other staff" may be involved in training designed to prepare them 
to work effectively with the parents of participating children? 

A- Bot^i Chapter 1 and non-Chapter 1- funded staff members who are involved 
in the Chapter 1 program such as counselors, nurses, speech therapists, 
librarians, and social workers may receive training to assist them to 
work effectively with the parents of participating children. 

Assessment of the Parental Involvement Program 

Q12. How might an LEA assess the effectiveness of the parental involvement 
program, as required by section 1021(a) (^)? 

A. The Senate report accompanying Chapter 1 states that the intent of this 
provision "is the attempt to identify barriers to greater participation 
and determine possible steps to overcome those barriers, among other 
things, the extent to which the goals for parental involvement are being 
achieved." S. Rep. No. 222, 100th Cong., 1st Sess . 16 (1987;. The 
assessment, therefore, is the extent of parental participation and how 
well that participation has achieved the goals the LEA set for it. 
These goals may be expressed in terms of student behaviors or learning, 
such as increased attendance rates, or may be related to the parental 
involvement program itself, such as increased time parents spend with 
their children on school-related matters or evidence of skills parents 
gain from the project in helping their children succeed in school. 

Q12a. What role, if any, does the annual review of parental involvement play 
in the determination of whether a school is in need of program improve- 
ment? 

A. That depends on what the LEA has included in its desired outcomes. LEAs 
may establish a desired outcome that links anticipated increases in 
performance to parental involvement activities. If so, failure to 
achieve substantial progress toward meeting a parental involvement 
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objective could identify that school as in need of program improvement. 
If an LEA does not have desired outcomes related to parental 
involvement, the . ^view of parental involvement might identify needed 
improvements, but would not place the school in program improvement. 

Allowable Activitie5. and Costs 

Q13. May Chapter 1 funds be used to purchase insurance for vehicles used f 

transport school personnel for home visits or parerts for school visits? 

A. Yes. However, the allowable portion of the cost should be calculated on 
the basis of the percentage of time the vehicle is used for Chapter 1 
home and school visits. 

Q14. May Chapter 1 funds be used to pay for parents to attend training 
conferences on the local, State, or national level? 

A. An LEA may use funds for costs that are reasonable and necessary to 

support the attendance of Chapter 1 parents to conferences specifically 
for Chapter 1 parents or to conferences providing training to enable 
them to participate more effectively in the local program or to conduct 
home-based educational activities. The LEA should develop criteria, in 
consultation with pc«rents, to determine the number of parents from iin 
LEA who may attend national meetings. 

Q15. May parents be paid to attend meetings? 

A. No. The statute does not authorize an LEA to pay a parent to attend a 

meeting or training session or to reimburse a parent for salar^ lost due 
to attendance at Chapter 1 parental involvement activities. Parental 
involvement expenditures are limited to costs that a parent may incui to 
participate . 

Q16. May Chapter 1 funds be spent for food and refreshments provided during 
parent meeting*? or training? 

A. Reasonable expenditures for refreshments or food, particularly when such 
sessions extend through mealtime, are allowable. 

Q17. May Chapter 1 funds be used for members of parent advisory councils if 
these members are not currently the parents of participating ch--ldren? 

A. Yes. Funds m.^y be used to support the activities of all members of 
parent advisory councils, including other interested people such as 
former Chapter 1 parents who have been chosen by parents of 
participating children. 

Q18. May parents be paid as classroom aides? 

A. Yes. 
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Q19. What kind of coordination is intended with programs funded under the 
Adult Education Act? 

A. The Adult Education Act authorizes programs to improve the literacy 
skills of adults. It is possible that LEA funds available under the 
Adult Education Act could be used to assist parents of Chapter 1 
children to increase their proficiency in basic skills and that this 
would enable them to participate more meaningfully in their children's 
education. Chapter 1 parents should be made aware of and referred to 
appropriate services provided through the Adult Education Act. 
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SERVICES FOR PRIVATE SCHOOL CHILDREN 



Statutory Requiremen t 

Section 1017 of Chapter 1 of Title I, ESEA 
Re gulatory Requirements 

Sections 200,50-200,58, 200,60; §§76,670-76,677 of EDGAR 



Introduction 

Section 1017 of Chapter 1 requires that an LEA provide to eligible private 
school children Chapter 1 services that are equitable to the services being 
provided similar children attending public schools. Chapter 1 services for 
these children must be developed in consultation with private school 
officials. 

Under section 101/(b)(3), the Secretary has developed written procedures to 
investigate and resolve complaints alleging violations of the requirement that 
LEAs equitably serve children attending private schools. If an LEA is unable 
or unwilling to provide equitable services t© private school children, the 
Secretary institutes a bypass, arranging for delivery of services by another 
provider and deducting the cost of these services and arrangements from the 
lea's allocation. 

.n the case of children attending religiously affiliated private schools, 
several court cases, most notably Aguilar v. Felton . have dealt with the 
manner in which these children may be served in light of constitutional 
requirements contained in the First Amendment. Most significant is the 
prohibition in Aguilar v. Felton against Chapter 1 personnel providing 
instructional services in religiously affiliated schools. The Department 
issued guidance on the Felton decision in August 1985, June 1986, and April 
1987. That guidance is incorporated in the appropriate sections of this 
chapter of the Policy Manual. 

Consultation 

Ql . What are the requirements for consultation with private school 
officials? 

A. Section 1017(a) of Chapter 1 requires "timely and meaningful consulta- 
tion with appropriate private school officials." To meet this 
requirement, §200. 51(a) requires an LEA to consult with private school 
officials before the LEA makes any decision that affects the oppor- 
tunities o£ eligible private school children to participate in the LEA's 
Chapter 1 project. In other words, consultation must occur during ^11 
phases of the design and development of the LEA's Chapter 1 project, 
including consideration of which children will receive services, how the 
children's needs will be identified, what services will be offered, how 
and where the services will be provided, and how the project will be 
evaluated. 
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A unilateral offer of services by the LEA with no opportunity for 
discussion is not adequate consultation. To ensure that proper 
consultation and offers of equitable services are documented, the use o 
a form detailing the consultation and offers, with a place for the 
signature of private school officials, may be useful. The LEA, however 
has the final responsibility for deciding how and where services will b 
provided. 

Q2. At what level is con*^ Station with private school officials appropriate 

A. Consultation with representatives of both the private school and its 
central administration is desirable. Private school officials should 
make clear to the LEA which specific officials should be included in th 
consultation process, and what the roles of various persons will be. 

Q3- May Chapter 1 instructional personnel consult with private school 
personnel? 

A. Yes. Chapter 1 teachers and other instructional personnel may consult 
with instructional staff froii» the private school in order to coordinate 
the Chapter 1 program with the regular classroom instructor and to 
facilitate the success of the services provided. Such consultation 
should not occur at the site of the Chapter 1 services while the 
services are being provided.. To the extent practicable, the LEA may 
wish to have this consultation occur at a public school site, other 
neutral site, or by telephone. 

Eligibility and Participation 

Which children attending private schools are eligible fo receive Chapte 
1 services? 

A. To be eligible to receive Chapter 1 services, a private school child 
must reside in a Chapter 1 project area and must meet the standard of 
educational deprivation the LEA uses to select students to participate 
in its Chapter 1 program. In conducting its needs assessment under 
§200. 31(b), the LEA must identify educationally deprived children in al 
eligible attendance areas, including educationally deprived children in 
private schools, and must design its program on the basis of that 
information, including the information on educationally deprived 
children in private schools. 

Q5. May Chapter I pay for costs of selecting private school students for 
participation in Chapter 1? 

A. As with children cittending public schools, Chapter 1 funds may not be 

used to identify eligible private school children. Chapter 1 funds may 
however, be used to select participants from those who are eligible and 
determine the specific educational needs of those children. 

Q6. If providing services to private school children requires additional 
costs, such as those for transportation, space, or administration, do 
they come from the LEA'S whole Chapter 1 allocation or from that part o 
the LEA'S Chapter 1 allocation that would normally go to serve private 
school students? 
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A. Section 200.52(a)(2) makes clear that these additional costs come from 

the lea's whole allocation, so that Chapter 1 instructional services may 
be provided on an equitable basis to both public and private school 
children. (Two Federal District Courts have held that taking 
administrative costs "of f- the- top" of the LEA's allocation is 
unconstitutional ( Pulido v. Cavazos : Barnes v. Cavazos ) ; however, that 
issue is presently on appeal. In the meantime, the regulations and 
guidance issued by the Department on the "of f -the- top" issue remain in 
effect for Chapter 1 programs in all LEAs that are not the subject of 
the Pulido or Barnes litigation. With respect to Pulido . that District 
Court has stayed its ruling on the "of f -tJie-top" issue pending appeal.) 

C. When a child residing in a Chapter 1 attendance area in one LEA attends 
a private school in another LEA, which LEA, if any, is responsible to 
serve the child? 

A. The LEA in which the child resides is responsible to provide services 

for the child. The LEA may, however, arrange to have services provided 
by another LEA, reimbursing that LEA for costs. 

Q8. May an LEA establish a minimtim ntimber of private school children 

selected for the program in order to establish a Chapter 1 program near 
the private school? If so, what is the LEA's responsibility to serve 
children attending private schools with fewer than that minimum number? 

A. Section 1017(a) of Chapter 1 and §200. 50(a) (1) of the regulations 

require that LEAs provide for the participation, on an equitable basis, 
of eligible children enrolled in private schools. The requirement 
applies regardless of the numbeiT of children attending a private school 
However, when t-he number of eligible children at one location is very 
small- -generally less than 10- -the cost of establishing certain types of 
programs to serve them may be prohibitive, especially when these 
children may be from several grades or have different educational needs 
In this case, other options should be considered. For instance, if it 
is feasible and equitable, LEAs may adopt methods, such as take -home 
computer programs or individual tutoring programs that are cost 
effective to serve small numbers. 

In providing services under these alternative methods, an LEA must mee: 
the requirement in section 1017(a) of Chapter 1 that " (e]xp3nditures for 
educational services ... for educationally deprived children m private 
schools shall be equal (taking into account the number of children to 
served and the special educational needs of such children) to 
expenditures for children enrolled in the public schools of the [LEA]," 
For instance, assume an individual home -tutoring program is going to be 
provided to three students attending a private school. The LEA may 
compute the per pupil expenditure for Chapter 1 services being provided 
to pubic school students having similar educational needs, and provide 
for the private school children the amount of tutoring those dollars 
would support. 

Q9. What is meant by "equitable services"? 

A. Section 200.52(b,(2) contains a description of criteria to be used to 
determine if services offered to private school children are equitable 
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to those being provided children attending public schools. Essentially, 
services are equitable if the LEA (1) assesses , addresses, and evaluates 
the needs and progress of both groups of children in the same manner; 
(2) provides, in the aggregate, approximately the same amount of 
instructional time and materials for children with similar needs; (3) 
spends an equal amount of funds to serve similar public ar.d private 
school children; and (4) provMes private school children an opportunity 
to participate in the program equitable to the opportunity provided 
public school children. 

QIO. What if, after making an equ-'table offer to serve children atten ing 
private schools, participation by these children is low? 

A.. If, in spite of an offer by the LEA to provide equitable services, 

participation remains low, LEAs are encouraged to determine why that is 
so and, if appropriate, modify the project in a mariner that will 
ma: "Tiize participation by private school students. For instance, the 
LEA may be providing Chapter 1 services to private school children at a 
neutral site very near the private school and escorting the children to 
and from the neutral site. While the offer may provide equitable 
services, many eligible private school children are not participating. 
In an effort to increase participation, the LEA could decide, for 
example, to provide computer assisted instruction (CAI) for children 
whose parents nrefer not to have them leave the private school. 

Qli. May an LEA revise its services for public school students so that they 
are equitable with those for private school students? 

A. Yes. In some cases it may be necessary to adjust the manner in which 
services are provided to public school students. 

Q12. May an LEA provide services to private school children that are not 
equitable to those provided to public school children, if, after 
receiving an offer of equitable services, private school children choose 
to participate in only some of the services? 

A. Both the statute and the regulations require that an LEA provide 

equitable services for private school children; they do not require that 
private school children accept or participate in ail those services. 
The LEA must design and offer to provide services for private school 
children which are equitable to those being provided children attending 
public schools. If private school children choose to participate in 
onl} some of those services, and decline to participate in others, the 
LEA will have ruet its responsibility by providing those services in 
which private school children wish to participate. LEAs should continue 
to offer equitable services in future years, however, rather than 
offering only those services in which children participated in the past. 

Q13. How can equitable seirvices for private school students be decermined 
when the public school that children would attend is operating a 
schoolwide project? 

A. In this case, equitable services should be -^^termined by comparing 

expenditures, since private school children must be served in a tradi- 
tional Chapter 1 manner. In determining equal expenditures, both the 
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amount of Chapter 1 dollars per child and the definition of educa- 
tionally deprived child used by the LEA in the schoolwide project muse 
be used i^ allocating funds to serve private school children. For 
instance, if the LEA allocates to the schoolwide project from Chapter 1 
funds $1,000 per educationally deprived child below the 50th percentile, 
the same dollar allocation and definition of educational deprivation 
must be applied to private school children who reside in the attendance 
area of the schoolwide project. This is true even if, for other 
schools, lower cut-off scores or lower amounts per child are used. 

Q14. If an LEA implements a school '-^ide project in a school that f overly 

served children only in grad*. K-3, must it now serve eligible private 
school children in all grades included in the schoolwide project school? 

A. Yes. 

Q15 . If an LEA's application does not provide for equitable services to 
private school children, may an SEA approve it? 

A. No. Furthermore, the LEA has no authority to expend funds until the SE.^. 
approves the application. 

QI6 . How are services to private school children to be monitored by the LEA 
or SEA? 

A. The LEA and the SEA must monitor services for private school students in 
the same way they monitor services to public 'school children. In 
addition, the SEA must ensure that LEAs provide equitable services to 
private school students. 

3|>fccial Consider at ions following Aguilar v. Felton 

Q17 . May Chapter I personnel go on the premises of religiously affiliated 
private schools to provide Chapter 1 instructional services? 

A. No. In Aguilar v. Felton . the Supreme Court held that Chapter 1 

pGrrsonnel may not provide instructional services on the premises of 
religiously affiliated private schools. Instructional services for 
those childre^i must be provided at sites that are neither "physically 
v^r educationally identified with the functions of the private school." 
See Wolman v. Walter . 433 U.S. 229, 246-:-7 (1977). 

Q18. May Chapter I personnel eater a religiously affiliated private school in 
order to escorc private school children from their rooms to services 
held outside the private school and to return them to their rooms? 

A. Yes. The provision of escort services where needed is permissible as 

long as no instruction is occurring as the children are being escorted. 
Under these ..rcumstances , the duties are noninstructional and are 
designed merely to protect the health and safety of the children. As 
noted above, the Supreme Court in Felton only prohibited Chapter 1 
instructional services on the premises of religiously affiliated private 
schools. The Court in W olman and previously in Everscn v. Board of 
Education, 330 U.S. 1, 17-18 (1947), recognized that services related to 
the health and safety of children are permissible even provided at 
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religiously affiliated private schools. Therefore, the use of escorts 
does not raise the entanglement problems at issue in the Pel ton case. 

Q19. Are Chapter 1 programs on nonreligious private school premises affected 
by the Aguilar v. Felton decision? 

A. No. 

Q20. Does the term "teacher" as used in Aguilar v, Felton include other 
public school personnel? 

A. The 'second circuit opinion affirmed by the Supreme Court in Aeuilar v. 

Pel ton forbade " the use of federal funds to send public school teachers 
and other professionals into religious schools to carry on instruction, 
remedial or otherwise, or to provide clinical and guidance services." 
However, the Supreme Court in an earlier case, Wolman v. Walter , 
distinguished the role of the diagnostician from that of the teacher or 
counselor with regard to services in tue private school. We view 
testing to select children as part of diagnosis; hence, on-premises 
testing for student selection is not prohibited under Aguilar , 

Q21, May private school students be provided services in public schools or at 
neutral sites during regular school hours, before or after school, or on 
weekends? 

A. Yes, These options are all available, but the services must be 
equitable to services provided public school children, 

Q22. May priva\;e school children receive Chapter 1 services in the private 
school before or after regular school hours or on weekends? 

A, No. 

Q23. May private school children receive services with public school children 
in a suamier school program? 

A. Yes, but services must be equitable to those provided public school 

children. To provide only summer accf-^'ity for private school children, 
while serving public school children during both the regular term and 
summer, would not be equitable, 

Q2A, Where may summer school services be provided? 

A. At any site allowable during the regular school year. 

Q25, Has the LEA and SEA responsibility for providing services on an 
equitable basis to eligible private school children changed? 

A, No, it was not changed by the Court's decision, 

Q26. If an LEA provides Chapter 1 .services to private school children in the 
public schools, may the LEA charge Chapter 1 a reasonable amount for the 
space used? How are such costs allocated? 
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A. Yes. Reasonable and necessary costs for public school space used for 
the instruction of private school students are allowable. Reasonable 
and necessary costs are those in excess of what the LEA would incur in 
the absence of Chapter 1. For example, the cost of a classroom in a 
building already in use would not be an excess cost. Special costs 
incurred in preparing and maintaining it for occupancy by Chapter 1 
would be allowable. 

Any such costs would be considered administrative and would come from 
the lea's whole Chapter 1 allocation or from capital expense funds--not 
from funds used to provide instructional services to private school 
children.. 

Q27. May a private school child take onto private school premises Chapter 1 
instructional materials for his or her use as part of the child's 
Chapter 1 program? 

A. Yc-. 

Q28. May a neutral, third-party cc ^tra'^tor provide Chapter 1 instructional 
services on the premises of a religiously affiliated private school? 

A. No. 

Q29. May LEAs use mobile vans or other portable units to provide Chapter 1 

services to children enrolled in religiously affiliated private schools? 
If yes, where may an LEA place a mobile or portable unit? 

A. Yes, The use of mobile or portable units for the provision or Chapter 1 
services to private school children is allowable. In deciding where to 
place a unit, LEAs should be aware that the Supreme Court has previously 
held that the Establishment Clause or the First Amendment is not 
violated when units are located on public property near the private 
school. See Wolman v. Walter . 433 U.S. 229, 246-47 (1977). Such 
locations, as well as other locations not owned by the private school or 
a religious organization, are plainly acceptable sites for mobile or 
portable units. 

The Supreme Court has not ruled on the constitutionality of placing a 
mobile or portable unit on property belonging to a religiously 
affiliated private school, and there may be differing views on this 
subject. (One Federal District Court has held that the placement of 
portable or mobile units on the property of a religiously affiliated 
school is unconstitutional [ Pulido v. Cavazos 1 : however, that ruling is 
presently on appeal.) Given existing case law, it is the view of the 
Department that, under certain circumstances, mobile or portable units 
may constitu**' anally be placed on such private school property. 

The Department believes that the courts would ap rove delivery of 
services in locations on private school property that fit the Supreme 
Court's characterization of the site that it found acceptable in Wolman 
V. Walter , i.e., a site "neither physically nor educationally identified 
with the functions of the nonpublic school." While the Court has not 
held that other locations are constitutionally impermissible, we believe 
that services at locations fitting thi.^ characterization are most likely 
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to withstand judicial scrutiny. The Department believes that one way in 
which the use of a mobile or portable unit at a given location on *"he 
property of a religiously affiliated private school will comport with 
this standard is if the following conditions are met: 

1. The property is at a sufficient distance from the private 
school building(s) so that the mobile or portable unit is 
clearly distinguishable from the private school facilities 
used for regular (non-Chapter 1) instruction. 

2. The mobile or portable unit is clearly and separately iden- 
tified as property of the LEA and is free of religious 
symbols , 

3. The unit and the property upon which it is located are not 
used for religious purposes or for the private school's 
educational program. 

4. The unit is not used by private school personnel. 

In addition to the conditions stated above, an LEA may find that the 
following two further guidelines may bolster its decision to locate 
units on the property of a religiously affiliated private school: 

1. Before placing a unit cn private school property, the LEA can 
determine that other locations for the sen/ices are unsafe, 
impracticable, or substantially less convenient for the 
children to be served. 

2. The public school district could enter Into a lfe^«:e arrange- 
ment with the private school fpr the use of the land owned by 
the private school upon which the unit is zo be sited. 

What are some examples of property owned by a religiously affiliated 
piT'vate school that would meet the above criteria? 

Such property might include: 

1. Land near the school that is separated from the school by an 
undeveloped plot of land or other terrain features and that is 
used neither for religious purposes nor the school's educa- 
tional program. 

2. A portion of a private school playground that is fenced in and 
has direct access to a public street. 

3. Those portions of a parking lot that are not immediately 
adjacent to the private school. 

May a religiously affiliated private school building be used as a power 
source for a unit? 

Yes. There is nothing to prohibit public schools from arranging for 
power from any source. However, care must be exercised in the placement 
of the unit to make certain that the unit is separate from the private 
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school building. If the use of the power source results in the need for 
repair, remodeling, or construction of private school facilities, 
Chapter 1 funds may not be used for such repair, remodeling, or 
construction. (See 34 CFR §200.55.) 

Q32. May the LEA pay the private school with Chapter 1 funds for the power or 
for leasing property? 

A. Yes. The private school, however, may not charge more than a reasonable 
amount as determined under local conditions. 

Q33. Who is responsible and liable for the safety of private school children 
during the time they walk or ride to a neutral site to be served by the 
Chapter 1 program? 

A- Generally, the LEA is responsible for providing for the transporting of 
these children to a neutral site. The question of liability, however, 
would be determined in accordance with State and local laws and would 
depend on the specific facts of the situation. Any increased cost to 
the LEA for having liability insurance coverage may be charged as an 
administrative cost to the Chapter 1 program, or to the capital expense 
grant . 

Q34. What can a small rural LEA with a small Chapter 1 allocation do to 
provide equitable services consistent with the Felton decision? 

A. Rural LEAs may have special problems because of small allocations and 

large distances between the private schools and available locations for 
providing Chapter 1 services. The LEAs may wish to consider leasing 
rather than purchasing equipment, renting a neutral site, or using home 
tutoring components to provide equitable services ^ They may also wish 
to set up a joint project with neighboring LEAs, and submit a combined 
application. 

Q35. Did Aguilar v. Felton specifically forbid Instructional services 
provided to children in N or D institutions operated by religious 
groups? 

A. No. The Court did not address the unique circumstances involved in 
serving children in N or D in<;titutions . 

Computer Assisted Instruction 

Q36. May Chapter 1 funds be used to install necessary electrical wiring in 
order to operace Chapter 1 CAI programs at a privc ^ school? 

A. Yes. Reasonable installation costs are allowable under certain cir- 
cumstances. In approving such costs, SEAs must be aware that §200.55 of 
the Chapter 1 regulations states that "[n]o funds under this part may be 
used for repairs, minor remodeling, or construction of private school 
facilities." Nevertheless, one way in which the installation would be 
permissible is if: 
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o The installation is necessary in order for the Chapter 1 
program to operate; 

o The cost is related solely to the CAI program and does not 
otherwise correct a deficiency in the facility; 

o The installation does not result in any improvement to thv? 
private school facilities other than the electrical wiring 
related to the Chapter 1 computer(s) ; ana 

o The representatives of the private school agree either to reim- 
burse the Chapter 1 program for the residual value of the 
wiring (the installation cost minus depreciation), or to have 
the LEA remove the wiring if the CAI program is terminated at 
the site. 

Q37. May Chapter i lunds be used to provide a technician in a religiously 

affiliated private school to operate and maintain CAI equipment and keep 
order as needed in the CAI Chapter 1 classroom? 

A. Yes. A technician may be paid from Chapter 1 funds to operate and 

maintain the CAI equipment and keep order, but cannot provide instruc- 
tional services in the religiously affiliated private school. The 
Supreme Court in the Felto n case prohibited the provis ion of Chapter 1 
instructional services in religiously affiliated private schools, but 
did not rule on the provision of technical, noninstructional rervices in 
those schools. In Wolman v. Walter , the Supreme Court upheld the 
provision of technical services, such as those of a diagnostician, on 
the premises of a religiously affiliated private school. The Court 
found that the nature of that relationship "does not provide the same 
opportunity for the transmission of sectarian views as attends the 
relationship between teacher and student or that between counselor and 
student." 433 U.S. 229, 224 (1977). Thus, the placement of a tech- 
nician in a CAI Chapter 1 classroom does not raise the entanglement 
problems at issue in the FgitQn case. 

Q38. May equipment be placed on the premises of a religiously affiliated 
private school to provide CAI under Chapter I to eligible children 
enrolled in the school? 

A. Yes. CAI equipment may be placed on the premises of a religiously 

affiliated private school under certain circumstances. We believe that 
such a placement will withstand judicial scrutiny if the following 
criteria are met: 

1. As with all Chaptei 1 programs serving private school 
children, the CAI program must be um'er the LEA's direction 
and control. On-si.te review by public school officials must 
be limited, however, to such things as the installation, 
repair, inventory, and maintenance of equipment. 

2. Private school personnel may be present in CAI rooms to 
perform limited noninstructional functions such as maintaining 
order, assisting children with equipment operations (such as 

92 



ERIC 



turning the equipment on and off, demonstrating the use of Che 
computers, and accessing Chapter 1 programs), and assisting 
with the installation, repair, inventory, and maintenance of 
the equipment. 

3. Neither public nor private school personnel may assist the 
students with instruction in the CAT room. Public school 
personnel may, however, assist by providing instruction 
through computer messages, by telephone, or by television, 

4. Access to the computer equipment and the rest of the program 
must be limited to Chapter 1 eligible children. 

5. Equipment purchased with Chapter 1 funds may not be used for 
other than Chapter 1 purposes. Only software directly related 
to the Chapter 1 program may be used with the CaI, 

Q39, Does CAI by itself meet the equitability requirements of Chapter 1? 

A. Eligible private school children must receive services that are equi- 
table in comparison to the Chapter 1 services provided to public school 
children in terms of both the quality and the costs of the services. 
When both public and private school children are receiving the same CAI 
service, the equitable services requirement of Chapter 1 is met. When 
CAI is being provided to private school children while public school 
children are receiving direct instruction from a teacher, the question 
of equitability more difficult. This may be especially true in a 
year after the computers were purchased since, after the initial 
purchase of equipment, CAI normally provides services at a cost less 
than the typical Chapter 1 program, (This problem may not exist, 
however, if the cost of the equipment is spread out over a number of 
years, (See the next question.)) If CAI alone does not provide 
services equitable to those being provided public school children, the 
LEA should offer additional services, such as after school tutorial 
sessions or appropriate summer school programs, to make the offer 
equitable , 

Whether the services provided by an LEA to private <^chool students are 
equitable to those provided to children in public school is measured by 
factors discussed in §200, 52(b) of the regulations, 

Q40 May the cost of purchasing a computer be spread out over a period of 
years for the purpose of meeting the equitable costs requirement? 

A. The cost of a computer may be spread over a period cf years by such 

means as leasing the equipment, arranging for a lease -purchase agree- 
ment, or by paying for the equipment in installments. The LEA may also 
buy the equipment with local funds, and at the time of purchase agree to 
have the Chaptpr 1 program proportionately reimburse the local funds 
each year. 
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Capital Expenses 



Q41. What are capital expenses? 

A. Capital expei*ses are expenditures for noninstructional goods and 

services that are incurred as a result of implementing alternative 
delivery systems to comply with the requirement of Aguilav v, Felton . 
These include the rental and renovation of space; purchase or lease of 
mobile vans or temporary buildings; maintenance costs; transportation; 
insurance; costs to escort children to and from instructional areas; 
and, in the case of CAI , costs to install equipment. Costs of computer 
equipment, like costs for other instructional tools, are instructional, 
not administrative costs and may not be paid for from capital expense 
funds . 

How may an LEA use capital expense funds? 

A. Funds may be used for three purposes discussed below. Specific uses in 
a State depend on the criteria that the State establishes to make awards 
to LEAs for capital expense grants. 

1. To pay administrative costs the LEA will incur to increase the 
numbers of private school children it will serve. For 
instance, an LEA has been serving private school children at a 
nearby public school, Howaver, valuable instructional time is 
lost in transporting the children by bus and, as a result, 
many eligible children do not participate. The LEA applies 
for capital expense funds to lease a portable building to 
place on vacant land next to the private school in order to 
increase the number of children who will participate in the 
project. 

2. To reimburse the LEA for administrative costs incurred since 
July 1, 1985 to provide services to private school children. 
These fm.-is must be used to provMe services to children who 
were adveisely affected by the LEA's expenditures for capital 
expenses. Thus, LEAs that took these costs "off the top" of 
their grants must use capital expense funds to provide Chapter 
1 services to both public and private school children. If an 
LEA used funds set aside to serve private school students, 
however, then the capital expense funds may be used only to 
provide services to children attending private schools. 

3. To pay current administrative expenses,, such as transportation 
or lease costs, to serve private school children 

Q43. May a State, in establishing criteria tor awarding capital expense 
funds, give priority to one purpose? 

A. Yes, For instance, an SEA may decide to award capital expense funds 

only to increase the participation of private school children. As with 
other similar actions by the SEA, this decision would need to be 
reviewed by the committee of practitioners. 
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Under §200. 57(c) (1) , an LEA may receive capital expense funds to be us^d 
to increase the number or percentage of eligible private school children 
participating in the program. What happens if, after receiving these 
capital expense fund.^, the increase the LEA expected does not take 
place? Must the funds be returned? 

Section 200.57(b)(5) requires that, Jn its application for capital 
expense funds to be used to increase participation of private school 
childjuen, the LEA provide information sufficient to support the 
anticipated increases. If increased participation does not occur, the 
LEA is not required to return the funds. 

How must LEAs account for capital expense fimds? 

Since capital expense funds are appropriateu and awarded separately from 
basic grant funds, they must be accounted for separately. LEAs should 
treat capital expense funds as a separate project, and account for them 
in the same manner they account for any other Federal grant fund. 

Suppose an LEA incurred capital expenses in school year 1986-8/ but had 
none in 1985-86. May it still apply for reimbur^'^ment? 

Yes. An LEA may apply to be reimbursed for capital expenses incurred in 
any year since July 1, 1985. The LEA need not have expenses in every 
year in order to be eligible. 

May capital expense funds be used to reimburse an LEA for xocal or 
State-funded capital expenses? 

Section 1017(d) only authorizes the use of capital expense funds for 
"capital expenses paid from funds under chapter 1 of the Educacion 
Consolidation and Improvement Act or this section...." Therefore, 
capital expense funds may not be used to reimburse expenditures made 
from State and local funds. 

Complaints and Bypass 

Q48. If private school officials conside the Chapter 1 program offered by 
the i.EA to be inequitable, what can hey do? 

A. Private school officials may complain to the LEA, the State, or to the 
Department . 

Q49. When a private school representative files a complaint with the Depart- 
ment, the Department has 120 d£:ys to 'nvestigate and resolve it. When 
dees the 120-day period oegin and wha 'zonstitutos resolution? 

A. Section 1017(b)(3)(A) states that the resolution must occur within 120 
days of "receipt" of the complaint by the Secretary. Pveceipt occurs 
when the complaint arrives at the Department. Section 200.50(b)(2) of 
the regulations contains a description of what constitutes a complaint; 
i.e., a written and .<?igned statement, including documentary evidence, 
alleging that an LEA has failed to provide equitable services to 
children attending private schools. If a document does not contain the 
required documentary evidence, the 120-day period does not begin. The 
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Q46. 
A. 

Q47. 
A. 



Department will inform the complainant of what is needed and, when the 
additional information is received, the complaint resolution period will 
begin. Generally, the Department will first seek information and 
assistance from the appropriate SEA. If the SEA is unaole uo satis- 
factorily resolve the issue, or more information is needed, the Depart- 
ment may conduct an on-site review. Resolution occurs when the Depart- 
meiit issues a lecter of finding- -either that the LEA has or has not 
provided equitable services- -or the matter is otherwise resolved. If 
the Department finds the LEA has not provided equitable services, the 
letter of finding will include a notice that the Department is insti- 
tuting a bypass under section 1017(b) of Chapter 1. 

Q50. What procedures does the Department employ in investigating complaints 
received under section 1017(b)(3)(A) of Chapter 1? 

A. The Department uses the following procedures in investigating com- 
plaints : 

1. Notifies the SEA of the complaint, furnishing the SEA with 
copies of materials supplied by the complainant. 

2A. Requests the SEA to conduct an investigation and provide the 
Department with a report responding to the complaint. 

2B. May hold a preliminary meeting with the SEA, the LEA, and the 
complainant to attempt to sectle the issue. 

3. Furnishes the complainant with a copy of the SEA's report, and 
requests the complainant to comment on it. 

^. If the sea's report adequately responds to the complaint or, 
as c? result of the SEA's investigation, the LEA takes action 

resolve the complaint, the Department issues a letter of 
resolution. 

5. If the SEA's investigation reveals that the LEA is not 
providing equitable services to private school children, the 
Department issues a letter of fine 3 to the LEA and the SEA, 
including notice instituting a bypass. 

6. If the evidence presented by the SEA, the LEA, and the com 
plainant is insufficient on which to make a determination, the 
Department conducts an additional investigation to gather more 
information. 

7. On the basis of all information available to it, the Depart- 
ment issues a letter of finding. 

Q51. On vhat basis may a bypass be requested? 

A. Section 1017(b) of Chapter 1 and §200.60 of the regulations state that 
if an LEA is prohibited by law from providing, or the Secretary deter- 
mines that the LEA has substantially failed to provide, equitable 
Chapter 1 services to private school children, the Secretary waives the 
requirement of the LEA and, instead, arranges for the provision of such 
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services. A representative of a private school child may register a 
complaint with the Department that an LEA has substantially failed to 
provide Chapter 1 services; an LEA or SEA may voluntarily notify the 
Department that the LEA is prohibited from or unable to provide such 
services; or the Department through its monitoring function may deter- 
mine that an LEA has substantially failed to provide equitable services. 
In the case of a complaint filed by a representative of a private school 
child, the Department has 120 days to complete its investigation and 
resolve the complaint. 

Q52. What are the steps leading to a Chapter 1 bypass? 

A. After a complaint is received by the Secretary and an investigation 
finds that an LEA has substantially failed to provide services on an 
equitable basis to private school children, the Secretary informs the 
LEA and SEA that a bypass will be invoked. The number of subsequent 
steps and amount of time necessary to provide services through a bypass 
vary depending on whether the LEA or SEA wishes to appeal. The specific 
steps are found in section 1017(b) of Chapter 1 and §§76.670-76.677 of 
EDGAR. 

Q53. Where do funds for a bypass come from? 

A. Funds are deducted from the LEA's allocation. In computing the amount 
to be deducted, administrative costs for both the public and private 
school program are calculated and deducted from the allocation. 
Remaining funds are allocated for public and private school children to 
ensure that educational services are equitable. Any increased 
administrative costs attributable to the bypass, therefore, are shared 
by both the public and private school children. The Department ensures 
that services are provided in a cost-effective manner. 
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FISCAL REQUIREMENTS 



Statutory Requiremen t 

Section 1018 of Chapter 1 of Title I, ESEA 
Regulatory Requirements 
Sections 200.40-200.45 

'To ensure that Chapter 1 funds are used to provide services that are in 
addition to the regular services normally provided by an LEA for children, 
three fiscal requirements related to the expenditure of regular State and 
local funds must be met by the LEA. The Act and regulations require th. t the 
LEA: (1) maintain effort; (2) provide services in project areas with State 
and local funds that are at least comparable to services provided in areas noc 
receiving Chapter 1 ser^/ices; and (3) use Chapter 1 funds to supplement, noc 
supplant regular non- Federal funds. 

Maintenance of Effort 

An LEA may receive its full allocation of Chapter 1 funds if the SEA deter- 
mines that either the LEA's per pupil expenditures or aggregate expenditures 
of State and local funds for free public education in the preceding year were 
not less than 90 percent of the expenditures for the second preceding year. 
If the LEA fails to meet the 90 percent level, the SEA must reduce the LEA's 
allocation by the exact percentage that the LEA failed to meet the 90 percent 
level. The SEA has the authority to waive this requirement for one year if 
the SEA determines that the waiver would be equitable because the failure to 
comply was caused by exceptional or uncontrollable circumstances, such as a 
natural disaster or a precipitous and unforeseen decline in the financial 
resources of the LEA. 

Ql. What expenditures are included in determinations of maintenance of 
effort? What expenditures are excluded from the deterainations? 

A. In determining whether an LEA has maintained fiscal effort, the SEA must 
consider the LEA's expenditures from State and local funds for free 
public education. Those expenditures include expenditures for 
administration, in<;truction, attendance, health services, pupil 
transportation, plant operation and maintenance, fixed charges, and net 
expenditures to cover deficits for food services and student body 
activities. Expenditures for community services, capital outlay, and 
debt cervice are not to be included in the determination. In addition, 
expenditures from funds provided under Chapters 1 and 2, ECIA, and 
Chapters 1 and 2 of Title I of ESEA are excluded from the determination. 

Q2. When determining whether an LEA has maintained fiscal effort, what years 
does an SEA compare? 

A. Expenditures in the "preceding year" are compared with expenditures in 
the "second preceding year." The following chart shows the years to be 
conpared (years in parentheses are school years) : 
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Funds First 
Available 



Preceding 
Fiscal Year 



Second Preceding 



Fiscal Year 



July 1. 1989 

July 1, 1990 

July 1. 1991 

July 1, 1992 

July 1, 1993 



1988 (1987-88) 

1989 (1988-89) 

1990 (1989-90) 

1991 (1990-91) 

1992 (1991-92) 



1987 ^.986-87) 

1988 (1987-88) 

1989 (1988-89) 

1990 (1989-90) 

1991 (1990-91) 



What happens if an LEA does not maintain fiscal effort? 

If in the preceding year an LEA failed to spend at least 90 percent of 
what it spent in the second preceding year, the SEA must reduce the 
lea's Chapter 1 allocation proportionate to the LEA's failure to 
maintain effort For example, if during the preceding year the LEA 
needed to spend $900,000 to meet the 90 percent level but only spent 
$850,000, the LEA failed to meet the 90 percent level by $50,000. 
Therefore, unless the SEA grants a waiver, the SEA must reduce the LEA' 
allocation by 5.6 percent (50,000 -^ 900,000 - 5.6%). 

What is the effect of the failure to maintain effort on determinations 
in subsequent years? 

Section 200.41(b)(2) of the regulations specifies that in determining 
maintenance of effort for the fiscal year immediately following the 
fiscal year in which the LEA failed to maintain effort, the SEA shall 
consider the LEA's expenditures in the year the failure occurred to be 
no less ttian 90 percent of the expenditures for the third preceding yea 
(see the following example): 



100 



100 



Example (This example is based on an LEA with expenditures of $1,000,000 in 
FY 1987, $850,000 in FY 1988, $810,000 in FY 1989, $800,000 in FY 1990, and 
$700,000 in F{ 1991.) 





1 


2 


3 


4 


Project/ 

Grant 

Year 


Expenditures 
first 

preceding year 


Expenditures 
second 

preceding year 


Level required to 
meet the requirement 
(90% of column 2) 


Reduction in LEA 
allocation 


1989-90 
1990) 


$830,000 
(FY 1988) 


$1,000,000 
(FY 1987) 


$900,000 


5.6% of lea's 

FY 1990 allocation 

($50,000/$900,000) 


1990-91 

(FY 

1991) 


$810,000 
(FY 1989) 


$900,000 
90% of n 
1987--i.e. , 
third pre- 
ceding year-- 
instead of FY 
1988 


$810,000 


No reduction to 
FY 1991 grant 


199?.-92 

(FY 

1992) 


$800,000 
(FY 1990) 


$810,000 
(FY 1989) 


$729, COO 


No reduction to 
FY 1992 grant 


1992-93 

(FY 

1993) 


$700,000 
(FY 1991) 


$800,000 
(FY 1^90) 


$720,000 


2.8% of LEA'S FY 
1993 allocation 
($20,000/$720,000) 



Comparability 



An LEA may receive Chapter 1 funds only if it uses State and local funds to 
provide services in project areas that are at least comparable to the services 
provided in school attendance areas that are not receiving Chapter 1 funds. 
If the LEA selects all of its school attendance areas as project areas, the 
LEA must use State and local funds to provide services that are substantially 
comparable in each project area. 

An SEA shall consider an LEA to have met the comparability requirement if the 
LEA either: (1) files with the SEA a written assurance that it has 
established and implemented a districtwide salary schedule, a policy to ensure 
equivalence among schools in teachers, administrators, and auxiliary per- 
sonnel, and a policy to ensure equivalence among schools in the provision of 
curriculum materials and instructional supplies; or (2) establishes and 
implements other measures for determining compliance such as 
student/instructional staff ratios or student/instructionaJ staff salary 
ratios. In either case, §200. 43(d) of the regulations requires that an LEA 
develop written procedures to ensure that comparable services are provided 
and demonstrate that the procedures if implemented, in fact, achieve 
comparability . 
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An LEA must maintain annual records documenting compliance with the com- 
parability requirement, and the SEA must monitor each LEA's compliance with 
the requirement. 

Q5. If an LEA chooses to measure compliance with the comparability 

requirement by comparing student/instructional staff ratios or stu- 
dent/instructional staff salary ratios, which staff members should be 
included as "instructional staff"? 

A. If the LEA chooses to measure compliance by comparing staff ratios or 
staff salary ratios, the LEA must consistently include the same staff 
members in the ratios for both project schools and the comparison group. 
Instructional staff should include teachers and administrators; other 
personnel assigned to schools to provide direct instructional services 
such as music, art, and physical education teachers, guidance coun- 
selors, speech therapists, librarians, and instructional aides; and 
other personnel who provide services that support instruction such as 
school social workers, psychologists, and instructional secretaries. 

Q6. If all school attendance areas in an LEA or in a grade span grouping are 
designated as project areas, must the LEA demonstrate that the project 
areas are providing comparable services? 

A. Yes. Section 200.43(a)(2) of the regulations requires that if the LEA 
selects all of its school attendance areas as project areas, the LEA 
must use State and local funds to provide services that are substan- 
tially comparable in each project area. For example, the LEA, in order 
to establish a comparison to determine that services are "substantially 
comparable," may calculate ratios for the group of schools serving 
project areas with the lowest percentage or numbers of children from 
low- income families. The ratio for each of the other project schools 
would then be compared with the average calculated for the comparison 
group of project schools. The same 10 percent variances as provided in 
§200. 43(c) (1) of the regulations would be used. 

Q7. The regulations provide that comparability may be determined on a dis- 
trictwide or grade span basis. Are there limitations on the nt:?iber of 
grade :*pans an LEA may use? 

A. No. However, the number should match the basic organization of schools 
in the LEA. For example, if the LEA's organization includes eleiiicu-^ry , 
junior high, and senior high schools, the LEA would have three grade 
spans . 

Q8. In addition co grade span groupings, does the LEA have the option to 

divide grade spans into a large school group and a small school group? 

A. Yes, but there must be a significant difference in the enrollments of 
schools within the grade span- -for example, the largest school in a 
grade span with an enrollment that is two times the enrollment of the 
smallest school in the grade span. 

Q9. What records does an LEA maintain to document compliance with the com- 
parability requirement? 
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A. If the LEA files a written assurance that it has established and imple- 
mented a districtwide salary schedule and policies to ensure equivalence 
among schools in staffing and in the provision of materials and sup- 
plies, it must keep records to document that the salary sch dule and 
policies were implemented and that equivalence was achieved among 
schools in staffing, materials, and supplies. 

If the LEA established and implemented other measures for determining 
compliance with the requirement such as student/ ins tru-^^tional staff 
ratios, it must maintain source documentation to support the calcula- 
tions and documentation to demonstrate that any needed adjustments to 
staff assignments were made to meet the allowable variations. 

QIO. When should an LEA determine whether its project schools meet the 
comparability rsquirensnt? 

A. Specific dates for determining compliance with the comparabilicy 

requirement are not included in the Act or the regulations. However, 
section 1018(c) of Chapter 1 and §200. 43(a) of the regulations provide 
that an LEA may receive funds under Chapter 1 only if it complies with 
the comparability requirement. Moreover, if an LEA is found not to be 
in compliance with the requirement, funds are to either be withheld from 
the LEA or repaid by the LEA. Whether funds are withheld or repaid 
depends on when the violation is determined. Because the purpose of the 
comparability requirement is to ensure that project schools receive the 
same level of services from State and local funds as other schools, 
determinations must be made as early as possible in the school year. 
Early determinations will preclude an LEA from having to subsequently 
refund amounts for failure to comply. In accordance with the authority 
for State regulations in §200.70 of the regulations, the SEA may 
establish timelines for comparability determinations and for 
implementing any required corrective actions. 

Qll. What are the SEA's responsibilities for monitoring the comparability 
requirement? 

A. The Act and the regulations require that the SEA monitor each LEA's 

compliance with the comparability requirement. Methods for monitoring 
are not specified. Therefore, each SEA has the flexibility to determine 
how best to carry out the monitoring responsibility. This could include 
reviews of the written procedures required by §200. 43(d) of the 
regulations, including determinations that the procedures actually 
achieve comparability; reviews of the records maintained to document 
compliance; and onsite verification that comparable services are 
provided with State and local funds in project areas. The SEA, however, 
is ultimately responsible for ensuring that its L^s remain in coip- 
pllance with the comparability requirement. In addition, the SEA must 
withhold funds or require refunds from LEAs that fail to comply with the 
comparability requirements. 

Supplement. Not Supplant 

An LEA may use Chapter 1 funds only to supplement and, to the extent prac- 
tical, increase the level of funds that would, in the absence of Chapter 1 
funds, be made available from non-Federal sources for the education of 
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children participating in Chapter 1 projects. In no case may Chapter 1 funds 
be used to supplant funds from non-Federal sources. To meet this requirement, 
an LEA is not required to provide Chapter 1 services using a particular 
instructional method or in a particular instructional setting. 

Q12. What are some project designs that meet the supplement, not supplant 
requirement? 

A. Comaior project designs include in-class, extended pull-out, replacement, 
add-on, and limited pull-out models. If implemented properly, each 
model can conform to the supplement, not supplant requirement. 

Q13. What are the characteristics of an in-class project? 

A. An in-class project provides instructional services for participating 
children in the same setting and within the time period they would 
receive instructional services if they were not participating in the 
Chapter 1 project. An in-class project meets the supplement, not 
supplant requirement if-- 

o The project is designed to meet Chapter 1 participants' 
special educational needs; 

o The classroom teacher who would be responsible for the pro- 
vision of instructional services to participating children in 
the absence of Chapter 1 remains responsible for, and continues 
to perform, those duties the teacher would be required to 
perform in the absence of Chapter 1, including planning the 
regular instructional program of participating children, 
providing them with instructional services, and evaluating 
their progress; and 

o Instructional staff members paid with Chapter 1 funds work 
closely with the classroom teacher, who is ultimately 
responsible for the provision of instructional services to 
participating children in the absence of Chapter 1, so as to 
provide services that are designed to meet participants' 
special educational needs. 

Example: An LEA wishes to provide a special program of remedial instruction 
using a teacher aide for ten high school juniors assigned to one business math 
class and for five high school sophomores in a separate compensatory math- 
ematics class that meets at the same time. The teacher aide spends half of 
each class period in each class, working individually with Chapter 1 partic- 
ipants to provide tutorial assistance on an as -needed basis. Such a project 
satisfies the supplement, not supplant requirement if the classroom teacher, 
who would be responsible for providing instruction co the participating 
children in each case, continues to be responsible for tasks such as lesson 
planning and basic instruction, and meets with the teacher aide on a regular 
basis to ensure that the Chapter 1 participants are receiving a program of 
instruction that meets their individual needs. 
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Example : An LEA wishes to provide a special program of remedial instruction 
for up to one hour per day to Chapter 1 students using the regular classroom 
teacher. Where normally a maximum of five teachers are required to be hired 
(for a 1:20 ratio) to instruct a particular number of students in one grade, 
six teachers are hired. Each of the six teachers is assigned a class in which 
about five students are Chapter 1 students. Each of the six teachers spend up 
to one hour per day providing Chapter 1 services exclusively to the Chapter 1 
students in one section of the room while a volunteer or aide oversees the 
other students in another part of the room. For the portion of time the 
teachers spend with the Chapter 1 students exclusively, their salaries are 
charted to Chapter 1. Collectively, the portions of time should equal one 
full-^lme equivalent (FTE) teacher's salary charged to Chapter 1. 

Example : An LEA wishes to provide a special program of remedial instruction 
for up to one hour per day to Chapter 1 students using the regular classroom 
teacher in the regular classroom. For example, five regular teachers are 
provided by the LEA to teach the students at one grade level for a five-hour 
instructional day. An additional teacher is hired by the LEA to rotate among 
the five classrooms for one hour in each classroom and replace the regular 
classroom teacher for that period. During the time the rotating teacher is in 
a classroom, the regular teacher provides intensive instruction for the 
Chapter 1 students to meet their special educational needs that is in addition 
to the services the students would receive if there were no Chapter 1 ser- 
vices. The rotating teacher takes over the regular program of instruction 
with the remaining students. Either each regular teacher's salary could be 
charged to Chapter 1 for the portion of the time the teacher spends solely 
with Chapter 1 students, or the salary of the additional teacher hired to 
rotate among the five classes could be charged to Chapter 1. 

Both the second and third examples above would allow for smaller regular 
classroom loads and continuity in and maximum coordination of the Chapter 1 
studeots' education. These examples would comply with the supplement, not 
supplait requirement if (1) for the time spent with Chapter 1 students, the 
regular teacher is formally relieved of responsibility for other students, and 
spends time exclusively with the Chapter 1 students. (2) the proportion of the 
salary costs paid by Chapter 1 is equal to the actual portion of each regular 
teacher's total work day spent providing Chapter 1 services, (3) the Chapter 1 
services are supplemental to the regular program, designed to meet the 
students' special educational needs, and the Chapter 1 students receive all 
services they otherwise would receive in the regular program, and (4) the 
regular teacher keeps time distribution records to show the actual time spent 
providing supplemental benefits for Chapter 1 students. (See Q3. of the Uses 
of Funds section of this policy manual.) 

Q14. What are the characteristics of extended pull-out and replacement 
projects? 

A. An extended pull-out project or a replacement project provides Chapter 1 
services for a period of time that exceeds 25 percent of the time-- 
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computed on a per day, per month, or per year basis--that a participat- 
ing child would, in the absence of Chapter 1 funds, spend receiving 
Instructional services from a particular teacher of a required or 
elective subject who is paid with other than Chapter 1 funds An 
extended pull-out or a replacement project meets the supplement not 
supplant requirement if the Chapter 1 services have all of the following 
characteristics: ° 



characteristics : 

o Chapter 1 services are provided to participating children in a 
different classroom setting or at a different time than would 
be the case if these children were not participating in the 
Chapter 1 project. 

o The Chapter 1 project provides services that replace all or 
part of the course of instruction regularly provided to Chapter 
1 participants with a program that is particularly designed to 
meet participants' special educational needs. 

o The LEA provides from funds other than Chapter 1 either the FTE 
number of staff that would have been provided for the services 
replaced by the Chapter 1 project or the funds required to 
provide the number of staff. 

In calculating the FTE number of staff the LEA must provide 
f^om funds other than Chapter 1, the following principles 
apply: 

1. If an extended pull-out or replacement project operates 
in more than one school, the appropriate staff to be 
provided from other than Chapter 1 funds must be 
determined in the aggregate for all the schools im- 
plementing the project. 

2. If more than one extended ->ull-out or replacement 
project is implemented by the LEA, e.g., one in math- 
ematics and one in reading, the appropriate staff to be 
provided from other than Chapter 1 funds must be 
calculated .separately for each replacement project. The 
calculation, however, must be determined in the ag- 
gregate for all schools within each replacement project. 

3. The LEA is not required to provide fractional parts of 
an FTE staff member for an extended pull-out or replace- 
ment project. However, the dropping of fractional parts 
of FTEs must be done for calculations across an entire 
extended pull-nut or replacement project rather than on 
an individual school basis. 

Elementary School f self -contained) - Ey.^ nipl p 1 

This example pertains to an LEA that has one school implementing a language 
arts replacement project. ^ <"'&"<i&e 
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Items to know before calculating the resources the LEA is required to provide 
are as follows: 

o Average class size for a full-time teacher in that school. 

o Number of minutes per day a full -time teacher provides instruction. 

o Number of children to be served by the replacement project. 

0 Number of minutes per day that language arts is taught in the regular 
program. 

Let the average class size be 25, the number of minutes a teacher teaches per 
day be 300, the number of students to be served be 75, and the number of 
minutes language arts is taught per day be 120. 

Calculate the percent of time per day that the students will 
participate in the replacement project by dividing the number of 
minutes the students will be served by the total number of minutes a 
day a full-time teacher provides instruction. 

120 minutes 

300 minutes - .4 or 40% of a school day 

Calculate the number of students a teacher would teach for 40 percent 
of the day by multiplying that percent of the day by the number of 
Chapter 1 students to be served. 

75 Chapter 1 students x 40% - 30 students 

Calculate the number of FTE teachers to be provided by the LEA by 
dividing the number of students calculated above by the average regular 
class size. 

30 students 

25 students - 1.2 FTE teachers 

Since the fractional portion of an FTE can be dropped, the LEA must 
contribute resources equal to 1 full-time teacher. 

Elementary School r self -co ntained) - Example 2 

This example pertains to an LEA that is going to implement a language arts 
replacement project and a mathematics replacement project in one school. 

Items to know before calculating the resources the LEA is required to provide 
are as follows: 

o Average class size for a full-time teacher in that school, 
o Nximber of minutes per day a full-time teacher pro\ides instruction, 
o Number of children to be served by the language arts replacement 
project. 

o Number of children to be served by the mathematics replacement project. 
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o Number of minutes per day tha^ language arts is taught in the regular 
program. 

o Number of minutes per day r^^at mathematics is taught in the regular 
program. 

Let the average class size be 25, the number of minutes a teacher teaches per 
day be 300, the number of students to be served in language arts be 75, the 
number of students to be served in mathematics be 40, the number of minutes 
language arts is taught per day be 120. and the number jf minutes per day 
mathematics is taught be 70. 

Language Ar ts 

Calculate the percent of time per day that the students will par- 
ticipate in the language arts replacement project, by divit'ling the 
number of minutes the students will be served by the total number of 
minutes a day a full-time language arts teacher provides instruction. 

120 minutes 

300 minutes - .4 or 40% of a school day 

Calculate the number of students a teacher would teach for 40 percent 
of the day by multiplying that percent of the day by the number of 
Chapter 1 students to be served. 

75 Chapter 1 students x 40% - 30 students 

Calculate the number of FTE teachers to be provided cy the LEA by 
dividing the number of students calculated above by the average regular 
class size. 

30 students 

25 students - 1.2 FTE teachers 
Mathematics 

Calculate the percent of time per day that the students will par- 
ticipate in the mathematics n>placement project by dividing the number 
of minutes the students will be served by the total number of minutes a 
day a full-time mathematics teacher provides instruction. 

70 minutes 

300 minutes - .233 or 23% of a school day 

Calculate the number of students a teacher would teach for 23 percent 
of the day by multiplying that percent of the day by the number of 
Chapter 1 students to be served. 

40 Chapter 1 students x 23% - 9.2 students 




Calculate the number of FTE teachers to be provided by the LEA by 
dividing the number of students calculated above by the average regular 
class size. 

9.2 students 

25 students - .37 (.368) FTE teachers 

Total Resources the LEA Must Provide 

i.2 FTE language arts teachers 
.37 FTE mathematics teachers 

The LEA determines required resources separately for each subject. The LEA 
must contribute resources equal to one full-time teacher, since the fractional 
parts of the language arts teachers and mathematics teachers can be dropped. 



Secondary School - Example 1 

This example pertains to an LEA that has one school implementing a language 
arts replacement project. 

Items to know before calculating the resources the LEA is required to provide 
are as follows: 

o Average language arts class size for a full-time teacher. 

o Number of periods a day a full-time language arts teacher teaches. 

o The number of children to be served by the replacement project. 

Let the average class size be 30, the number of periods a language arts 
teacher teaches per day be 5, and the number of students to be served be 300. 

A full-time teacher would normally teach 150 students per day. 

30 students x 5 periods - 150 students 

To calculate the resources the LEA must contribute, divide the number 
of Chapter 1 students to be served by the number of students a full- 
time teacher would teach during the day. 

300 Chapter 1 students - 2 
150 students 

The LEA must contribute resources to equal 2 full-time teachers. 
* * * * * 

Secondary School - Example 2 

This example pertains to an LEA that has more than one school implementing an 
English replacement project. 

Items to know before calculating the resources the LEA is required to provide 
are as follows: 
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o Average districtwide English class size for a full-time teacher. 

o A\ erage number of periods a day a district English teacher teaches, 

o Th^ number of children to be served by the English replacement project. 

Let the ave. <e class size be 28, the number of periods an English teacher 
teaches per da> be 5, and the number of students to be served by Chapter 1 be 
60 studet ts in one school and 80 students in anocher school, or a total of 140 
students 

A full-time English teacher would normally teach 140 students per day. 
28 students x 5 periods - 140 students 

To calculate the resources the LEA must contribute, divide the number 
of Chapter 1 students to be served by the number of students a full- 
time teacher would teach during the day. 

140 

140 - 1 

The LEA must contribute resources to equal 1 full-time teacher. 
* * * * * 

Secondary School - Example 3 

This example pertains to an LEA that has one school implementing a mathematics 
replacement project, ''^is mathematics replacement project will be conducted 
in the eighth and ninta grades. Teachers of ninth grade students are required 
to have larger classes than teachers of eighth grade students. 

Items to know before calculating the resources the LEA is required to provide 
are as follows: 

o Average mathematics class size for eighth grade teachers, 
o Average mathematics class size for ninth grade teachers, 
o Number of periods a day a full-time mathematics teacher teaches, 
o The number of eighth grade students to be served '"^y the replacement 
project. 

o The number of ninth grade students to be served by the replacement 
project. 

Let the average eighth grade mathematics class size be 30, the number of 
periods a day a teacher teaches be 5, and the number of eighth grade students 
to be served by Chapter 1 be 75. 

A full-time teacher would normally teach 150 students per day. 
30 students x 5 periods - 150 students 
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To calculate the resources the LEA must contribute for the eighth grade 
portJ.on of the replacement project, divide the number of Chapter 1 
eighth grade students by the number of students an eighth grade 
/'•w^ mathem^.tics teacher would teach during the day. 

75 

150 - .5 

Let the average ninth grade mathematics class size be 35, the number of 
periods a day a teachnr teaches be 5, and the number of ninth grade students 
to be served by Chapter 1 be 100. 

A full-time teacher would normally teach 175 students per day. 

35 students x 5 periods - 175 students 

To calculate the resources the LEA must contribute for the ninth grade 
portion of the replacement project, divide the number of Chapter 1 
ninth grade students by the number of students a ninth grade mathe- 
matics teacher would teach during the day. 

100 

130 - .57 

Add .5 and .57 - 1.07 Since the LEA may drop the fractional portion, 
it must contribute resources equal to 1 FTE staff. 

* * * * * 

Q15. What are the characteristics of av add-on project? 

A. An add-on project provides Chapter 1 services at a time that par- 

ticipants would not be receiving State or locally funded instructional 
services, including periods such as study halls, before or after the 
regular school day, weekends, or vacation periods. The project meets 
the supplement, net supplant requirement if the project is designed to 
meet participants' special educational needs. 

Q16. What are the characteristics of a limited pull-out project? 

A. A limited pull-out project provides instructional services for parti- 

cipating children in a different setting or a different time than would 
be the case if those children were not participatir f in the 
Chapter 1 project. Services are provided for a period of time that 
does not exceed 25 percent of the time- -computed on a per day, per 
month, or per year basis- -that a participating child would, in the 
absence of Chapter 1 funds, spend receiving instructional services from 
teachers of required or elective subjects who are paid with other than 
Chapter 1 funds. A limited pull-out project meets the supplement, not 
supplant requirement if all of the following characteristics are met: 

o The project is particularly designed to meet participants' 
special educational needs. 
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o The classroom teacher, who would be responsible for the provi- 
sion of instructional services to participating children in the 
absence of Chapter 1, remains responsible for, and continues to 
perform, those duties the teacher would be required to perform 
in the absence of Chapter 1, including planning the 
instructional program of the participating children, providing 
them with instructional services, and evaluating their progress. 

o Instructional staff members paid with Chapter 1 funds work 
closely with the classroom teacher, who is ultimately respon- 
sible for the provision of instructional services to partici- 
pating children in the absence of Chapter 1, so as to provide 
services that are particularly designed to meet participants' 
special educational needs. 

Example: Fifty third graders participate in a Chapter 1 project designed to 
help them improve their reading skills. All the children receive instruction 
in reading from their classroom teacher as part of their regular program of 
instruction. Under the Chapter 1 project, a special resource center is 
staffed by personnel paid with Chapter 1 funds: Chapter 1 participants are 
pulled out of class for one-half hour, five days per week to receive special 
assistance at the resource center. The time spent in the resource center 
totals 2.5 hours, or 12.5 percent of the 20 hours of instructional time the 50 
participating children spend with their classroom teacher as part of their 
regular program of instruction. This project does not violate the supplement, 
not supplant requirement so long as the classroom teacher whose instruction 
the Chapter 1 project is designed to supplement continues to remain respon- 
sible for the regular program of instruction that is provided to the 
participating children and performs regular planning, instructional, and 
evaluative duties associated with those children. The classroom teacher must 
also work with those children and with the resource center personnel to ensure 
that a coordinated program of instruction is provided so as to meet the 
special needs of Chapter 1 pa^-ticipants. 

Q17. How can an LEA provide Chapter 1 service for handicapped children 
without violating the supplement, not supplant requirement? 

A. Section 1014(d) of Chapter 1 and §200. 31(c) (5) (iii) of the regulations 
provide that an LEA may not use Chapter 1 funds to provide services 
that are required by Federal, State, or local law to overcome chil- 
dren's handicapping conditions. Therefore, services that must be 
provided for children because of their handicap (for example, services 
required by the Education of the Handicapped Act) may not be paid for 
with Chapter 1 funds. An LEA may provide services for handicapped 
children that comply with the supplement, not supplant requirement if 
the Chapter 1 services have all of the following characteristics: 

o The LEA designs the Chapter 1 project to address special needs 
resulting from educational deprivation, not needs relating to 
children's handicapping conditions. 

o The LEA sets overall program objectives that do not distinguish 
between handicapped and non-handicapped participants. 
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o The LEA selects handicapped children for Chapter 1 services on the 
basis of educational deprivation, not on the basis of handicap, and 
the LEA selects those handicapped childr<>r. who can be expected to 
make substantial progress toward accomplishing project activities 
without substantially modifying the ec'ucational level of the 
subject matter. 

o The LEA provides the same services to address children's 

handicapping conditions from non-Chajter 1 funds that are provided 
for handicapped chil*. en in nonproject schools. 

o The LEA provides Chapter 1 services at intensities taking into 
account the needs and abilities of individual participants, but 
without distinguishing generally between handicapped and non- 
handicapped participants with respect to the instruction provided. 

o The LEA provides for maximxim coordination betweer the Chapter 1 

services and the services provided to address the children's handi- 
capping conditions in order to increase program effectiveness, 
eliminate duplication, and reduce fragmentation of the children's 
programs. Some examples of how this can be achieved are listed 
below. 

Examples of Chapter 1 Services for Handicapped Students 

1. In-class 

An educational aide, tutor, or teacher can provide supplemental instruc- 
tional assistance to Chapter 1 students who may also be handicapped 
during their mainstreamed instructional activities. For example, if a 
handicapped student has been determined to be educationally deprived in 
language arts, the in-class tutor can provide assistance during the time 
the student is mainstreamed into language arts activities. This in-class 
tutor can work with all those in the language arts class who have been 
identified as eligible for and selected to receive Chapter 1 services. 
In this manner, there is maximum coordination with the regular classroom 
teacher since services are provided in the regular classroom and the 
handicapped students are not segregated from non-handicapped students 
when Chapter 1 services are provided. 

2. Multiple -funded teacher 

A special education teacher can be multiple funded by special education 
funds and Chapter 1 funds in order to teach handicapped students for a 
portion of the day and Chapter 1 students for a portion of the day. In 
the portion of the day during which the teacher will work with Chapter 1 
students, the teacher would be working with some of the handicapped 
students who were identified as eligible for and selected to receive 
Chapter 1 services. In this manner, there would be automatic 
coordination for those students in special education and Chapter 1 since 
the same teacher would be providing both services. This teacher could 
then spend sufficient time with the regular teachers for coordinating 
Chapter 1 and re<sular services for those non- handicapped Chapter 1 
students . 
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Q18. How can an LEA provide Chapter 1 services for children with LEP without 
violating the supplement, not supplant requirement? 

A. Section 1014(d) of Chapter 1 and §200. 31(c) (5) (iii) of the regulations 

provide that an LEA may not use Chapter 1 funds to provide services 
that the LEA is required to provide for children with LEP under Federal 
or State law, including provisions required by Lau v, Nichols . The 
level of services necessary to meet Federal or State requirements must 
be provided from non-Chapter 1 sources. An LEA may use Chapter 1 funds 
to provide services for children with LEP that comply with the 
supplement, not supplant requirement if the Chapter 1 services have all 
'j£ the fallowing characteristics: 

o The LEA designs its Chapter 1 project to address special needs 
resulting from educational deprivation, not needs relating 
solely to the children's LEP. 

o The LEA sets overall project objectives that do not distinguish 
between participants of LEP and other participants. 

o Through the use of uniform criteria, the LEA selects children 
for participation on the basis of educational deprivation, not 
on the basis of LEP. 

o The LEA provides Chapter 1 services taking into account the 
needs and abilities of individual participants. The LEAs may 
use Chapter 1 funds to provide staff who are bilingual and 
secure appropriate materials, when such staff and materials are 
necessary to address the educational deprivation of children to 
be served. Some examples of how this can be achieved are listed 
below, 

o The LEA provides for maximum coordination between the Chapter 1 
services and the services provided to address the children's LEr 
in order to increase program effectiveness, eliminate 
duplication, and reduce fragmentation of the children's 
programs . 

Q18A. How can an LEA determine when it must use State and local resources to 
provide services for Chapter 1 LEP children? 

A. There are several ways to make this determination: 

1. Any services required by a court order or agreement with the 
Office for Civil Rights. 

2. Any services that may be required by State law or regulation. 
For instance, if the State requires that LEP children receive 
at least one hour of instruction daily in English as a second 
language (ESL), this must be provided with funds other than 
Chapter 1. 

3. Any services required by local law, policy, or regulation. 
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4, Services similar to those being provided to L£P children not in 
the Chapter 1 program. For instance, LEP children in non- 
Chapter 1 schools receive one hour daily of special instruction 
in English; this must also be provided to Chapter 1 LEP 
children prior to any additional services the children might 
receive under Chapter 1. 

Finally, the Lau decision requires LEAs to take steps to overcome the 
barriers posed by students' LEP. In addition, the Equal Opportunities 
Act of 1974 requires each educational agency "to take appropriate action 
to overcome barriers that impede equal participation by its students in 
its instructional programs," Therefore, in no instance should LEP 
children be receiving special services solely from Chapter 1. 

Examples of Chapter 1 Services for LEP Students 

1 . In-class 

In instances where there is one primary language spoken by LEP students- - 
Spanish, for example- -a Spanish- English speaking bilingual teacher, 
educational aide, or tutor can provide supplemental instructional 
assistance to the LEP students in the classrooms of the instructional 
areas the students have been identified as educationally deprived. In 
this manner the Chapter 1-funded bilingual instructor will be in con- 
tinual contact with the regular teachers to coordinate Chapter 1 and 
regular services. 

2. In instances where there are several languages spoken by LEP students, a 
teacher, educational aide, or tutor who is trained to teach ESL can 
provide supplemental instructional assistance to students in the 
classrooms of the instructional areas the students have been identified 
as educationally deprived. The ESL and regular teacher can continually 
coordinate Chapter 1 and regular services. 

Exclusion of Special State and Local Program Funds from Comparabilitv and 
Supplement, not Supplant Requirements 

An LEA may exclude State and local funds expended for carrying out special 
programs to meet the educational needs of educationally deprived children when 
determining compliance with the comparability and supplement, not supplant 
requirements. If funds are expended for conducting a State program, the 
Secretary must grant a written, advance determination that the State program 
meets the five requirements set forth in section 1018(d)(1)(B) of Chapter 1. 
If funds are expended for conducting a local program, the State must grant a 
written, advance determination that the local progran meets these five 
requirements . 

Q19. What are the five requirements that must be met in order to receive a 
written determination allowing the exclusion of State or local funds? 

A. The Secretary shall consider a State program, and an SEA shall consider 
a local program, to be similar to Chapter 1 programs if-- 

1. All children participating in the program are educationally 
deprived; 
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2. The program is based on similar performance objectives related 
to educational achievement and is evaluated in a manner 
consistent with those performance objectives; 

3. The program provides supplementary services designed to meet 
the special educational needs of the children who are partici- 
pating; 

4. The LEA keeps such records a:^d affords access thereto as are 
necessary to assure the correctness and verification of these 
requirements ; and 

5. The SEA monitors performance under the program to ensure that 
these requirements are met. 

Q20. What is the purpose of allowing the exclusion of local or State funds 
expended on State or local compensatory education programs from 
determinations of compliance with the Chapter 1 supplement, not 
supplant requirement? 

A. The exclusior allows State and local compensatory education funds to be 
used to further extend services similar to those provided by Chapter 1 
to educationally deprived students without requiring such funds to be 
distributed equitably among Chapter 1 and non-Chap'v.er 1 students. 
Chapter 1 fxinds may not provide students with services that the State 
or local program funds are required to provide. 

Q21. How may excludable special State and local compensatory f\inds be used 
with Chapter 1 fxinds to meet the needs of educationally deprived 
students without violating the Chapter 1 supplement, not supplant 
requirement? 

A. An lea's Chapter 1 program, for example, provides reading services at 

Chapter 1 project schools to students in grades K-3 who performed at or 
below the 25th percentile on the reading portion of a standardized 
test. The excludable State (or local) compensatory education program 
funds provide reading services at nonproject schools to like students. 

Q22. When should advance determinations be requested in relation to when 
comparability is determined? 

A. Advance determinations should be requested of the Secretary and the SEA 
(as appropriate) before or as so'n as possible during the project year 
for which such determinations are being made so that the LEA se<^king to 
exclude State and local funds can compensate for potential instances of 
supplanting or noncomparability, if any, in order to meet its fiscal 
responsibilities . 



116 



May an LEA exclude State and local funds expended for bilingual 
education for LEP children, special education for handicapped children, 
and cetfcain State phase-in programs when demonstrating compliance with 
the supplement, not supplant requirement? 

No. The LEA may only exclude these funds for the purpose of demon- 
strating compliance with the comparability requirement. 




EVALUATION 



Statutory Requirements 

Sections 1019 and 1435 of Chapter 1 of Title I, ESEA 

Regulatory Requirements 

Sections 200.35 and 200.80-200.89 

Introduction 

Section 1019 of Chapter 1 provides the requirements for State and local 
evaluations of Chapter 1 Basic Grant programs. Section 1435 of Chapter 1 
provides the statutory basis for the development of aational standards to be 
implemented in conducting Chapter 1 evaluations. 

Local Evaluations--General Requirements 

Section 1019(a) of Chapter 1 and §200. 35(a) of the regulations require that 
every LEA evaluate the effectiveness of the program in meeting desired 
outcomes seated in the LEA application; implement the national standards 
developed under section 1435; evaluate program effectiveness at least once 
every three years (or more frequently if required to do so by the SEA) ; use 
objective measures; measure individual studei.*- achievement in basic skills and 
more advanced skills; aggregate individual stud^^i^ ^me)\t by gra-^e and 

subject in basic and more advanced skills for the 1^' i wholt; submit the 
results to the SEA at least once every three yeaxc; determine if the effect of 
the program is sustained over more than one program year; and review Chapter 1 
children's progress in the regular school program. 

Are Chapter 1 preschool, kindergarter , and first grade programs exempt 
from evaluation? 

No. Chapter 1 programs for students in these grades are exempt only 
from collecting aggregatable achievement results using the national 
standards. LEAs are required to evaluate the ef f ecti'^'eness of such 
programs using the desired outcomes stated in their program 
applications . 

Must the LEA evaluate its Chapter 1 project in terms of both aggregate 
student achievement and desired outcomes? 

Yes. LEAs must evaluate their Chapter 1 projects on the basis of 
aggregate student achievement collected in accordance with national 
standards and other desired outcomes is stated in the LEA application. 

May an LEA establish a minimum amount of participation In the project a 
child must have to be included in its evaluation? 

All students who were enrolled in the project for the entire school year 
and for whom the LEA' has obtained pre- and post -test scores must be 
included in the evaluation, even if some of those students were absent 
during some of the time the project operated. However, students who 
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enrolled in the project well into the school year need not be included, 
even if the LEA has pre- and post- test scores on them. 

Q4. An LEA is required to conduct and report an evaluation of its Chapter 1 
program only once every three years. Must it collect data on aggregate 
student achievement and progress toward meeting other desired outcomes 
every year? 

A. Yes. Although Chapter 1 requires that the LEA conduct and report an 
evaluation only once every three years, for purposes of program 
improvement, the LEA must conduct an annual local review of the effec- 
tiveness of each Chapter 1 school's project as measured by aggregate 
performance and desired outcomes. 

Q5. Must the LEA evaluate studert achievement using an annual testing cycle? 

A. Yes. Student achievement must be evaluated on a spring-to-spring or 
fall-to-fall testing cycle. 

Q6. Must an LEA conduct a sustained effects study as part of its evaluation 
responsibilities? 

A. Yes. An LEA must corduct a sustained effects study that examines 

whether Chapter 1 effects are sustained over a period of more than one 
program year. It must assess the performance of the same children for 
at least two consecutive 12-month periods, provided the children remain 
within the LEA. 

Local Evaluations- -Desired Outcomes 

Both Chapter 1 (sections 1012(b) and 1021) and the regulations (§200.35- 
(a) (1) (i) (A) ) require that the effectiveness of Chapter 1 programs be 
evaluated based on aggregated student achievement following the national 
standards and desired outcomes stated in the LEA application. 

Q7. What are desired outcomes? 

A. Desired outcomes are an LEA's goals to improve educational opportunities 
of educationally deprived children so that they (1) succeed in the 
regular classroom; (2) attain grade level proficiency; and (3) improve 
in basic and more advanced skills. 

Desired outcomes must be stated in an LEA's Chapter 1 application in 
terms of the basic and more advanced skills that all children are 
expected to master. 

Q8. How are desired outcomes expressed? 

A. Desired outcomes must be expressed in terms that can be measured. At a 
minimum they must be expressed in terms of aggregate performance, i.e., 
show improvement in aggregate performance of children over a 12 -month 
period (except preschool, kindergarten, and first grade programs) in 
basic and more advanced skills that all children are expected to master 
in an instructional area. However, to achieve a mote complete picture 
of the success of the Chapter 1 program in its schools, an L^A is 
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encouraged to state other desired outcomes expressed in terms of 
indicators, such as improved student performance on criterion- referenced 
tests (CRTs), lov/er dropout rates, improved attendance, or fewer reten- 
tions in grade. All desired outcomas must relate to improved perfor- 
mance in basic and more advanced skills. 

Q9. Must desired outcomes be evaluated and results reported? 

A. EacH desired outcome must be evaluated by the LEA, using methods appro- 
priate to the way the desired outcome is stated. Results of the evalu- 
ations must be reported to the SEA at least once every three years. 

QIO. What part do desired outcomes play in determining the need for program 
improvement activities? 

A. For each project school, an LEA must annually review effectiveness on 
the basis of aggregate performance and substantial progress toward 
meeting desired outcomes. 

Failure to make substantial progress toward meeting desired outcomes 
will require school program improvement activities regardless of the 
results of aggregate performance. In other words, a school that does 
not make sub.stantial progress annually on the stated desired outcomes 
will be required to develop a program improvement plan. 

Qll. Are desired outcomes used differently for projects serving special 
groups of students? 

A, Desired outcomes are used in the same way in all LEA Chapter 1 projects, 
i.e,, as part of the local annual review for program improvement and for 
evaluation at least once every three years. 

In projects serving preschool, kindergarten, and first grade students, 
other desired outcomes are the only basis for annual review and evalu- 
ation. The same is true for projects designed primarily to teach 
English to students with LEP whose performance cannot be validly and 
reliably assessed with norm- referenced tests (NRTs). 

Q12. Other than NRTs, are there examples of objective measures that an LEA 
might use to assess progress toward desired outcomes? 

A. A variety of instrumentation and data may be considered as objective 

measures. Obviously, the data obtaine * and reviewed should reflect the 
goals and objectives of the programs involved. Care, however, should be 
taken to ensure validity and reliability in data collection, analysis, 
and interpretation. 

Criterion-referenced tests might be used to provide information about 
attainment of particular skills. Performance tests, such as writing 
assessments, might be used. Like other measures, performance assess- 
ments must be reliable and valid. Teacher rating scales may provide 
data on student performance. Trends in dropout or attendance rates 
might be used in secondary schools to identify the impact of projects 
seeking to improve the graduation rates for students with deficits in 
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basic and advanced skills. Improved grades received by students may 
also be used as a desired outcome. 



Local Evaluations- -Norm Referenced Testing 

Section 1435 of Chapter 1 requires the development of national standards for 
the local evaluation of Chapter 1 programs. Sections 200.80-200.89 of the 
regulatiotis present these national standards. One of the main features of 
these standards is the requirement that achievement be measured over a 12- 
month period with a norm- referenced achievement test in reading, mathematics, 
or language arts for students in grades 2-12. 

Q13. Why must an LEA use a norm-referenced achievement test or one that can 
be equated to an NRT to evaluate the achievement of Chapter 1 students 
in grades 2-12 receiving services in reading, mathematics, or language 
arts? 

A. The national standards require the LEA to calculate achievement gains 
for students in grades 2-12 who receive seirvices in reading, mathe- 
matics, or language arts for local review purposes and so that Chapter 1 
data from across the Nation can be aggregated to determine the overall 
impact of the program. This is accomplished by comparing their actual 
post-test achievement with an estimate of post-test achievement that 
would be expected in the absence of Chapter 1 services (§200. 80(a) 
(l)(i)). The estimate of expected post-test achievement requires that 
the achievement test provide scores that can be referenced to the 
performance of a norming sample developed by the LEA, the SEA, or the 
test publisher.. 

If the LEA uses a published achievement test that has nationally repre- 
sentative norms , these norms can be used to measure achievement gains 
and to report them to the SEA in terms of the common reporting scale 
(see below). If the LEA uses an achievement test without such national 
norms, the LEA must adhere to technical requirements for equating this 
test with a nationally normed test or be able to use State or local 
norms developed according to technical requirements for nationally 
representative norms. (Contact ED for information on these technical 
requirements . ) 

Once equated, the norms from the equated test or the State or local 
norming sample can then be used to measure achievement gains and to 
report them to the SEA in terms of the common reporting scale. If the 
SEA does not require the reporting of achievement gains in the common 
reporting scale, the LEA must report sufficient information about its 
achievement r'^sults to the SEA so that the achievement results can be 
converted to the common reporting scale by the SEA. 

Q14. What is the common reporting scale? 

A. The common reporting scale is the normal cuirve equivalent (NCE) , a scale 
that is similar to the percentile rank scale but one that permits 
aggregation of results. Although NCEs can be averaged to determine the 
performance of r. group, percentiles must not be averaged. The NCE scale 
ranges from 1 to 99; a score of 50 represents average performance 
nationally. 
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Q15. I know our students have learned, but the mean NCE gain for the group as 
a whole is close to 0. Is this possible? 

A. Yes. For example, if a group of studencs pre-tested one spring at 27 
NCEs and post-tested the following spring at 27 NCEs , this would 
indicate that they have learned at the same rate as the norming group. 
However, with the additional instruction Chapter 1 students receive, the 
expectation is that they will learn at a faster rate than the norming 
group and increase their NCE standing from pre -test to post -test. 

Q16. For an LEA to consider an instrument appropriate for Chapter 1 evalu- 
ation, must it have (or be equated to a test with) nationally repre- 
sentative norms? 

A. If the instrument is used to evaluate student achievement in grades 
2-12 in reading, mathematics, or language arts for the purpose of 
aggregating and reporting achievement gains to the SEA in terms of the 
common reporting scale, then it must have, or be equated to a test with, 
nationally representative norms. If the instrument is to be used for 
other purposes, then national norms may not be necessary. 

Q17. If an LEA wishes to use a locally developed test to eviiluate Chapter 1, 
must it be equated to an NRT? 

A. If the locally developed test is used to measure achievement gains in 
reading, mathematics, or language arts that are to be aggregated and 
reported to the SEA using th-^. common reporting scjile, it must be 
appropriately equated to a nationally normed test. However, a locally 
developed test used to evaluate other desired outcomes need not be 
expressed in terms of the coimnon reporting scale or equated to a 
nationally normed test. 

Q18. May an LEA use l State competency test as part of the objective criteria- 
for evaluation? 

A. If a State competency test is used to evaluate student achievement in 

grades 2-12 in reading, mathematics, or language arts for the purpose of 
reporting achievement gains to the SEA in terms of the common reporting 
scale, then it must have nationally representative norms or be equated 
to a test with such norms. If the test if, to be used for purposes other 
than reporting under the national standards, student performance need 
not be compared to national norms. 

Q19. May Chapter 1 ftinds be used to pay for testing non-Chapter 1 students in 
an equating study? 

A. Yes. Chapter 1 funds may be used to pay for testing an appropriate 

number of non-Chapter 1 students in equating State or locally developed 
tests to nationally normed tests to meet the national standards in 
Subpart H of the regulations. An appropriate number means a represen- 
tative sample that is large enough to meet the needs of th^: equating 
study. 
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May Chapter 1 funds be used to pay for the development or the norming of 
a State or local test that will be used for Chapter 1 evaluation? 



A. No. The use of Chapter 1 funds to develop or norm a State or local test 
to measure achievement according to the national evaluation standards is 
prohibited. An LEA must select a test that has already been developed 
and normed. 

Q21. If an LEA does not wish to use NRTs districtvide, may the LEA test only 
the Chapter 1 children? 

A. Yes. Chapter 1 regulations do not require that all children in the LEA 
be tested. The annual needs assessment and selection of students for 
Chapter 1 services can be conducted without the administration of NRTs. 
However, in order to assess the progress of students participating in 
the Chapter 1 program, pre- and post-test data, using a test with (or 
equated to a test with) nationally representative norms, are required. 

Q22 . Is it necessary to test students in the spring of the first grade with 
an NRT to have a pre- test to evaluate the second grade Chapter 1 
program? 

A. No. Although this will be done most frequently, an alternative is to 
measure achievement gains in the second grade from fall-to-fall, while 
measuring gains in all other grades from spring-to-spring. To do this 
requires testing in both the fall and the spring in grades two and 
three, but eliminates the need for norm- referenced testing in grade 
one. 

Local Evaluations --Basic and More Advanced Skills 

The Act identifies the purpose of Chapter 1 as improving achievement in basic 
and more advanced skills (section 1001(b)), and requires LEAs to specify 
desired outcomes in terms of basic and more advanced skills (section 1012(b)) 
and evaluate performance and progress in both skill areas f'^ection 1019(a)), 

"More advanced skills" are defined in Chapter 1 under section 1471(13) as: 
"...skills including reasoning, analysis, interpretation, pi.oblem-solving and 
decisionmaking as they relate to the particular subjects in which instruction 
is provided. .. [by Chapter 1 programs)." 

Methods for assessing more advanced skills in reading and mathematics have 
been specified in the regulations by identifying specific subtests (reading 
comprehension and mathematics problems and applications) considered 
appropriate for measuring aggregate performance (§200. 80(a) (2) ) . Subtests for 
advanced skills in language arts and early childhood have not been specified. 

An LEA must report on its evaluation of performance in basic and more 
advanced skills to the SEA at least once every three years (§200.35(a)(l) (i)) . 
However, the LEA must annually review performance for the purpose of 
determining the need for required school improvement activities 
(§200.38(a)(l)(i)). 

Q23. In the evaluation of the Chapter 1 program, must LEAs address both basic 
and more advanced skills? 
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A, Yes. Chapter 1 requires that Chapter 1 programs be designed to improve 
achievement in boch basic and more advanced skills. All LEAs must 
express desired outcomes for Chapter 1 children in terms of basic and 
advanced skills all children are expected to master. Further, programs 
are required to review and report aggregate performance in both basic 
and advanced skills. 

Q24. How are advanced skills to be measured in terms of aggregate data? 

A. More advanced skills in reading must be measured by the "comprehension" 
or equivalent score of a nationally normed reading test. For mathe- 
matics, a "problems and applications" or equivalent score is required. 
In language arts, a more advanced skills subtest is not required if a 
language arts test is used for evaluation. However, if a reading test 
is used to evaluate the language arts program, the "comprehension" or 
equivalent score is required. 

Q25. Are technical requirements for assessments of advanced skills generally 
the same as those for assessments of basic skills? 

A. Yes. While the objectives measured are different, the essential test 
characteristics required by the national standards are the same for 
both. Reporting requirements are identical for both areas. 

Q26. Will both basic and more advanced skills be reviewed for determining 
whether schools have met aggregate performance standards in the local 
annual review? 

A. Yes. Aggregate performance must be determined for basic and more 
advanced skills and both skill areas must be included in the local 
annual review. A school showing no improvement or a decline in the 
aggregate performance of participating children for a 12 -month period, 
in either tjrpe of skill, would have to develop a school improvement 
plan. 

Q27. Must a project use two separate test scores to satisfy the reporting re- 
quirements for advanced and basic skills? For example, if a Chapter 1 
reading project has previously measured achievement with a reading 
"comprehension" test--or mathematics with a "problem- solving or applica- 
tions" score--must it now employ additional measures? 

A. No. For reporting purposes, basic sk.llls may be measured by any 
reliable and valid subtest or total test score for which students' 
scores can be converted to the conmion reporting scale according to the 
national evaluation standards. However, particular care should be taken 
when using a subtest s.^ore for these purposes, to determine that the 
subtest contains a sufficient number of items to be valid and reliable 
when used as a free-standing measure. 

Q28. May subtests be used to assess more advanced skills? 

A. Yes. Advanced skills in readi:ig are to be measured by a reading 

comprehension (or equivalent) subtest. Advanced skills in mathematics 
are to be measured by a problem- solving or applications (cr an 
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equivalent) subtest.. When it appears that more than one subtest could 
be used to measure reading comprehension or mathematics problem-sol\^ing, 
the objectives measured by each subtest should be examined to determine 
which is the best measure of comprehension or problem-solving. 

Q29. May total reading scores be used for advanced skills measurement? 

A. Generally, no. Most total reading test scores are a composite of scores 
from two or more subtests, only one of which is comprehension; thus, 
total reading would not be acceptable as a measure of advanced skills. 
However, in exceptional cases where the total reading is in fact 
equivalent to a comprehension subtest, the score could be used for 
advanced skills measurement. 

Q30. Some nationally normed tests have mathematics subtests entitled 

"concepts and applications" that assess students' understanding of 
concepts and their abilities to apply concepts to solve problems. Other 
tests have separate subtests for concepts and problem* solving. May SEAs 
allow any of these subtests as measures of advanced skills in 
mathematics? 

A. Section 200 . 80(a) (2) (i) (B) of the regulations specifies the use of the 
"problems and applications" or equivalent score of a nationally normed 
mathematics test as the measure of advanced slcills in mathematics. 
Whether a particular subtest meets this requirement depends on the 
actual content of the test, and not the name given to it by the 
publisher. To qualify, the test must measure application of mathe- 
matical concepts. Tests that primarily measure computational skills or 
knowledge of definitions would not qualify. 

Q31-. For some nationally normed mathematics tests there is more than one 
"problems and applications" score- In such cases should the LEA use 
multiple scores, combined scores, or choose a single score to assess 
mure advanced skills in mathematics? 

A. A single score must be chosen. Any subtest that is equivalent to a 

problem- solving and applications subtest may be used to measure aavanced 
skills in mathematics. When it appears that more than one subtest could 
be used to measure more advanced skills in mathematics, the objectives 
measured by each subtest should be examined to determine which is the 
best measure of applications or problem-solving. Whatever subtest is 
used, it must be possible to convert student performance on the subtest 
to the common reporting scale (currently NCEs) at ube local or State 
level. 

Q32. Which language arts tests or subtests are appropriate for measuring more 
advanced skills? 

A. No particular subtests within language arts achievement tests have been 
specified by the Act or regulations as measures of more advanced skills. 
Determination of the best measure of advanced and basic skills for a 
particular language arts program is left to the LEA. 

Recognizing the difficulty of locating valid language arts tests in 
areas other than reading, the re ilations permit reading tests to be 
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used to assess both basic and advanced skills achievement in a language 
arts program. In that case, the appropriate test for assessing advanced 
skills in a language arts program would be the reading comprehension or 
equivalent subtest of the reading test. 

Q33. If a Chapter 1 program is using e language arts test (other than 

reading) to measure basic skills performance, must the program also 
report some measure of advanced skills for aggregate performance 
requirements? 

A. No. When it has been determined that the best measure of the Chapter 1 
program is a language arts test, there is no requirement for reporting 
an advanced skills score for aggregate performance. However, an LEA 
must include more advanced skills in language arts among its desired 
outcomes. It may wish to assess these by other means such as holistic 
scoring of writing samples. 

Q34. Many advanced skills are not measured at all, or well, by NRTs. Are 
there alternatives for assessment? 

A. Currently, the national evaluation standards specify minimum require- 
ments for measuring advanced skills in reading and mathematics in order 
to facilitate the national aggregation of the impact of Chapter 1 
programs in these areas. The intent is to develop a broad national 
picture of Chapter 1 students' performance in skills beyond the basics. 
LEAs are encouraged to consider other valid measures for assessing 
student performance in advanced skills. However, results from these 
other measures cannot be substituted for reporting purposes for the 
measures of advanced skills in reading and mathematics required in the 
national standards. 

Norm- referenced achievement test results are only part of the evaluation 
of a Chapter 1 program. Local Chapter 1 programs are encouraged to use 
additional measures of advanced skills that are related to the instruc- 
tional focus and are expressed as desired outcomes. 

Local Evaluations--Annual Testing Cycles 

Q35. Must LEAs use an annual testing cycle for evaluation of Chapter 1 
student achievement? 

A. Yes. For the purpose of reporting aggregate performance to the SEA. an 
LEA must evaluate student achievement by measuring achievement over a 
period of approximately 12 months. LEAs may use either a spring-to- 
spring or a fall-to-fall testing interval. 

If an LEA measured student achievement on a fall-spring interval in 
school year 1988-89, it may continue to do so for one additional year if 
the SEA determines that implementing an annual testing cycle in that LEA 
would be a substantial hardship. 

Q36. If, in implementing an annxial testing cycle, the same level of fhe test 
is not appropriate for the grade level at post- test time, what should an 
LEA do? 
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A. LEAs should administer the test level that most closely matches the 

curriculum at each grade level, and that is appropriate for the valid 
measurement of achievement levels of Chapter 1 students. 

Q37. If an LEA intends to implement an annual testing cycle but wants to test 
in February using mid-year norms, may these results be reported for 
Chapter 1 evaltiation purposes? 

A, No. A winter-winter testing schedule effectively evaluates only the 

second half of one year's Chapter 1 program and the first half of next 
year's program. Chapter 1 programs must be evaluated over a program 
year. 

Q38. If an LEA is using a spring-spring testing schedule for Chapter 1 
testing, must students who enter the Chapter 1 program in the fall 
without a spring pre-test be tested in the fall for evaluation purposes? 

A. No. Ordinarily, no pre-test score would be available for such a 

student, and that student's achievement would not be included in the 
LEA's Chapter 1 evaluation. However, if the student participated in a 
statewide testing program, or was tested the previous spring in another 
school within the LEA, or in another LEA, that score can be used as a 
pre-test if it was obtained from the same test and edition used in the 
Chapter 1 evaluation. 

If the proportion of new fall Chapter 1 students without spring pre- 
tests is large, the LEA should consider a fall- fall testing cycle for 
them and report both spring-spring and fall -fall testing results. 



Local Eval\iations--Sustained Effects Studies 



Q39. What are the basic requirements for LEAs conducting a sustained effects 
study? 

A. The basic requirements of a sustained effects study include; 

o Determination if the effect of the Chapter 1 program has been 
sustained over more than one program year; 

o Assessment of the performance of the same students over two 
consecutive 12 -month periods; 

o Use of either a spring-spring-spring or a fall-fall-fall testing 
interval ; and 

o Use by the LEA in reviewing plans for improving the program. 

Q40. How often must an LEA conduct a sustained effects study and what is the 
minimum time period for such studies? 

A. At least once during each three-year evaluation cycle an LEA must 

collect information to determine whether student achievement gains are 
sustained over a period of more than 12 months. To make this deter- 
mination, an LEA must assess performance of the same Chapter 1 children 
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for at least two consecutive 12 -month periods, provided these children 
continue to be enrolled in schools in the LEA. 

Q41. What testing cycles are appropriate to enable an LEA to meet the sus- 
tained effects study requirement? 

A. Either a spring-spring-spring testing interval or a fall-fall-fall 
testing interval is appropriate. 

Q42. What does sustained effect mean? 

A. Sustained effect means that the level of performance that was attained 
at the time of the post-testing has not declined when measured at the 
third data point. Whether a decline has occurred is determined by 
comparing the level of performance of the students on the post-test with 
the level of their performance at the third data point. 

Q43. Is the LEA required to report sustained effects information? 

A. No. Unless requested by the SEA, the LEA is not required to report the 
results , 

Q44. Are any Chapter 1 students excluded from the sustained effects require- 
ments? 

A. Yes. Section 1019(c) of Chapter i exempts preschool, kindergarten, and 
first grade students from being included in sustained effects studies. 

Q45. Must an LEA measure the sustained effects of support services? 

A. No. Sustained effects studies are only required for instructional 
services . 

Q46. Must sustained effects studies be done for each subject (reading, 

mathematics, language arts) addressed in a Chapter 1 program and for' 
every grade level? 

A. No. In the Joint Explanatory Statement of the Committee of Conference, 
pg. 324, the conferees state that in implementing the sustained gains 
requirement, "local educational agencies may use a sampling procedure or 
carefully designed study to meet the sustained gains requirement rather 
than trying to track all children served at all grade levels in all 
subject areas for a period of three years." 

An LEA should construct a carefully designed sustained effects study 
capable of answering important questions about the effectiveness of the 
program over time. 

If an LEA elects to use a sampling procedure as part of its sustained 
effects study, the sample should be representative of students, grades, 
and subject areas that are the focus of the sustained effects study. 

Q47. Is norm-referenced achievement testing the only acceptable means for 
determining whether improved performance of students is sustained for 
more than one year? 
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A. No. However, the method used to measure sustained improved student 

performance should match the method used to measure improved performance 
in the Chapter 1 program. The national standards require the use of 
NCEs based on nationally nomned achievement tests (or equated tests) in 
measuring improved performance in basic and advanced skills in reading, 
mathematics, or language arts in grades 2-12. Consequently, measuring 
sustained effects will generally be based on this type of testing since 
data will already be available. 

Q48. Must the LEA track students who have left the Chapter 1 program in order 
to meet the sustained effects requirement? 

A. Yes. If the students are still attending school within the LEA, then 
reasonable efforts should be made to include them in the sustained 
effects study. In order to assess the impact of Chapter 1, it is 
necessary to include the performance of students who have left the 
program. Therefore, Chapter 1 funds may be used by the LEA to test 
children no longer receiving Chapter 1 services to determine whether 
achievement gains are sustained over a period of more than 12 months, 

Q49. Must an LEA use the same methodology for the sustained effects studies 
for different projects or components? 

A. No. Since the purpose of sustained effects studies is determining 

program effectiveness and providing information for making modifications 
to increase the impact of Chapter 1, LEAs may design different studies 
for individual projects and components.. 

Q50. If a Chapter 1 project fails to show a positive effect in a particular 
grade and subject area as a result of its program evaluation, must it 
still implement a sustained effects study in that grade and subject 
area? 

A. No. The purpose of t-he sustained effects study is to determine whether 
or not improved performance has been sustained over time. However, 
using those program evaluation results to modify the program, as 
necessary, would be appropriate, 

Q51. Must unstained effects study results be used to inform program improve- 
ment decisions? 

A. Yes. LEAs must use the results of the Chapter 1 evaluation, including 
sustained effects studies, in designing modifications to improve the 
program 

Q52, May a sustained effects study be used to meet the requirements for 
evaluating student progress in the regular program? 

A. No. While it may be possible for a well-designed sustained effects 

study to contribute to the review of the progress of a Chapter 1 student 
in the regular program, ic probably would not provide sufficient 
information. For example, a student may demonstrate positive yearly 
gains in Chapter 1 that are sustained over time, but the student may be 
making minimal progress in the regular program utilizing other important 
criteria of performance. 
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Q53. What impact will a change in the measurement Injjtmment have on an LEA's 
sustained effects data when the change occurs within the testing year of 
the third data point? 

A. If the pre- and post -test results cannot be equated to the new measure- 
ment instrument used for the third data point, caution should be used 
when interpreting whether gains have been sustained. Any change in NCE 
averages may be due to the change in instruments and/or their norms.. 

If the measurement instrument used for the third data point is different 
from that used for the pre- and post- test, there are essentially three 
ways to handle the situation: (1) use appropriate equating results to 
estimate scores on the sustained effects test; (2) administer both tests 
at the time of the post- test; or (3) advise caution in interpreting the 
gains/losses between the post- test and the sustained effects test. The 
Chapter 1 program should anticipate changes in tests so that choices can 
be planned. The third choice should be avoided whenever possible. 

Q54. Does the local annual review discussed in 8200.38(a) of the regulations 
require an LEA to conduct a sustained effects study each year and must 
the study be done for each school rather than for the project or total 
program? 

A. No. The determination of sustained improved performance in 

§200. 38(a) (2)^ refers to improved performance of any school implementing 
a joint program improvement plan. The LEA must annually review the 
performance of schools implementing jof.nt improvement plans until 
improved performance is sustained over a period of more than 12 months. 

This requirement is not the same as the requirement for sustained 
effects studies discussed in §200. 35 (a) (2) (i) . The confusion arises 
from the use of similar language, i.e., sustained improved performance. 

Local Evaluations --Performance in the Regular School Program 

The regulations require that LEAs review Chapter 1 students' performance in 
the regular school program at least once every three years (§200.35(3) 
(l)(ii)). 

The requirement is based on the concern that the gains reflected by achieve- 
ment testing in Chapter 1 may not translate into improved performance in 
regular classrooms. Conversely, progress in the regular program may not be 
reflected by achievement testing conducted for the Chapter 1 program. 

Q55. What is the regular program? 

A. The "regular program" is that program defined by the educational goals 
and objectives to be attained by students at a certain grade level and 
in a given subject area. This program could be defined at the school, 
the district, or the State level. In practice, this can mean the 
educational program provided to those students who are not receiving 
services for special populations such as ESL, handicapped, gifted, or 
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chapter 1, The definition of regular program is left to State and local 
officials to determine. 



Q56. 
A. 



Q57. 
A. 



Q58. 
A. 

Q59. 
A. 



What are the basic requirements for LEAs assessing progress in the 
regular school program? 

To meet its program evaluation obligations, an LEA must: 

o Conduct a review of Chapter 1 students' progress in the regular 
school program at least once every three years; 

o Determine through the review whether the ultimate purpose of 
Chapter 1- -success in the regular program of the LEA- -is being 
achieved; and 

o Include that information in the evaluation results reported to 
the SEA at least once every three years. 

What measures or indicators may be included in the review of student 
progress in the regular program? 

Ideally the measures or indicators chosen will be those typically used 
by an LEA to define major benchmarks of academic progress and success in 
school. The are s covered by the assessment should reflec** the shared 
goals and objectives between the regular program and Chapter 1. There 
should be a similarity of content taught, skills developed, and level of 
difficulty. 

The assessment may include addition^ testing in other subject areas 
that are related to the instructional objectives of the Chapter 1 
program, but such tesuing is not required. The measures chosen will be 
those typically used by an LEA to indicate major benchmarks of academic 
progress . 

How many measures or indicators should be included in the assessment? 

There is no minimum number of measures or indicators required by the 
regulations. However, LEAs are encouraged to use more than one. 

Ther"i are several advantages to using multiple measures or indicators of 
success in the regular program. The use of multiple measures can 
provide more reliable and more objective results, a more comprehensive 
picture of students' academic performance and progress, and more 
information to use in identifying strengths and weaknesses of both the 
regular program and Chapter 1 in serving these children. 

Must LEAs use achievement test data to assess progress in the regular 
school program? 

No. There is no Federal requirement that LEAs examine achievement test 
data when assessing or reviewing Chapter 1 studt,"-'- performance in the 
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regular program. Ar SEA may, however, require its LEAs to collect such 
information. 

Because the Secretary has emphasized determining through this require- 
ment whether the purpose of Chapter 1 is being achieved, ttic use of some 
type of achievement data would be useful. Data -iould take the form of 
additional standardized testing, test results from district or State 
administered testing programs, end-of -chapter or textbook tests, or 
criterion- referenced skills tests or checklists. 

The determination of information to be collected and the method are left 
to State and local officials. 

Q60. May LEAs use sampling procedures to assess Chapter 1 students' 
performance in the regular school program? 

A. Determination of how to conduct the review of progress in the regular 
school program is left to State and local officials. Sampling proce- 
dures, if used, should result in a sample thaJ is representative of the 
Chapter 1 students served. 

Q61. Is the review of children's progress in the regular school program for 
LEA use only? If not, are results reported to the SEA? 

A, It is assumed that the LEA will use iijformation from the review of 

Chapter 1 children's progress in the regular program to make adjustments 
in the Chapter 1 program and, as appropriate, in the regular program of 
the LEA to better me- t the needs of Chapter 1 students. Evaluation 
information from the review of Chapter 1 children's performance in the 
regular program must also be included in the LEA evaluation report 
submitted to the SEA at least once every three years. The SEA has the 
option of requesting LEA evaluation information mors frequently. 

How information will be collecttid anc: the form it will take in the 
report are decisions left to State and local officials tc determine. 
There is no requirement that this information be aggregatable. 



Local Evaluations --LEA Reporting Reqv,irements 



LEAs are required to report two different types o^ data concerning their 
Chapter 1 programs to the SEA., The first type is the information required by 
the SEA to complete its Annual Performance Report. LEAs must report this 
information annually to the SEA. The second type is the results of the LEA's 
evaluation of the effectiveness of its Chapter 1 program. This information 
must be reported to the SEA at least once every thrae years, or more 
frequently if requested by the SEA. The accuracy, quality, and completeness 
of the information and data collected and submitted provide Congress and the 
general public a picture of how well Chapter 1 is performing. 

Q62. What information must be included in the data reported for the SEA's 
Annual Performance Report? 
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A. 

Q63. 
A. 

Q64. 
A. 

Q65. 
A. 

Q66. 
A. 

Q67. 
A. 



The Annual Perfonnanc Report prepared by the SEA must contain data 
specified in section 1019 of the Act, by the Secretary, and by the SEA. 
It is the sea's responsibility to inform the LEA of the specific data 
that are required. The information required may change from year to 
year depending on the needs of the SEA or the Secretary. 

What is meant by ••children with handicapping conditions" as stated in 
section 1019 of Chapter 1 \mder the SEA's data collection requirement 
and again in §200. 35(c) (1) of the regulations? 

Chapter 1 programs are required to report the number of children with 
handicapping conditions who are receiving Chapter 1 services. For these 
reporting purposes, children with handicapping conditions may be defined 
as those who have an Individualized Education Program (lEP) as required 
by P.L. 94-142. 

May an SEA or LEA use a sampling procedure for obtaining and reporting 
information on participation counts and other demographic data for the 
Annual Performance Report? 

No. Such information must be reported for all Chapter 1 students 
annually. 

Is there a minimum period of time for which students must have been 
served to be included in the participation counts and other demographic 
data for the Annxxal Performance Report? 

No. A Chapter 1 participant is a student who received any amount of 
Chapter 1- funded instruction. 

Must an SEA report LEA evaluation data each year in conjxinction with the 
Annual Performance Report? 

No. An SEA must submit evaluation data at least every two years. 
However, those SEAs that collect achievement data annually are en- 
couraged to submit evaluation data to the Secretary every year. This 
will permit the Department to provide in its Annual Report to che 
Congress as complete a picture of Chapter 1 nationally as possible. 

What evaluation data ^nust the LEA report to the SEA? 

The evaluation data reported by the LEA to the SLA must include infor- 
mation ab^ut the-- 

o Aggregate achievement of students by grade (2-12) and content 
area (reading, mathejiatics , and language arts) in both basic and 
advanced skills, for the LEA as a whole; 

o Attainment of desired outcomes stated in the LEA's application; 



and 
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o Review of Chapter 1 children's progress in the regular school 
pro grim. 

The SEA may also require the LEA to report the results of sustained 
effects studies. 

Preschool, kindergarten, and first grade programs are exempt from 
collecting aggregate achievement data but not from reporting evaluation 
information based on other measures. 

Q68. How often does an LEA have to report its Chapter I evaluation results to 
the SEA? 

A. Evaluation results are reported to the SEA at least once during each 

three-year application cycle or more frequently if required by the SEA. 
The results of sustained effects studies do not have to be reported 
unless required by the SEA. 

Q69. Specifically, how should an LEA report student achievement results to 
ths SEA? 

A. In reporting aggregate student achievement, an LEA must use the current 
common reporting scale required by the Secretary, which is the NCE. 
If an LEA is given permission by the SEA, it may report in another 
metric unit such as percentile or standardized scores as long as it 
provides the SEA with enough information to allow conversion of results 
to NCEs. 

Local Evaluations- -Technical Standards 

Four technical standards are provided in the Chapter 1 regulations as part of 
the national ev^.luation standards (§200.81), The standards are required only 
for the evaluation of the achievement of students in grades 2-12 receiving 
services in reading, mathematics, or language arts. However, they are 
technically relevant to the evaluation of all Chapter 1 programs and services. 

Q70. What are the technical standards for evaluating student achievement? 

A. Evaluations of student achievement under the national otc^ndards must 
meet the following four technical standards: 



o 



Evaluation findings must be representati^^e o/.' all students 
served. 



o 



Evaluation instruments and procedures must be reliable and 



valid. 



o 



Achievement gains must be assessed in a valid manner. 



o 



Errors in evaluation procedures must be minimized through 
quality control mechanisms. 
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Q71, 
A. 



Q72, 
A. 



Q73. 
A. 

Q74. 
A. 

Q75. 



Hov does an LEA ensure that its evaluation findings are representative 
of all students served? 

Evaluation findings will be representative if evaluation data are 
obtained for all students served or for a representative sample of 
students served. Sampling students for evaluation requires a carefully 
designed and implemented sampling plan that conforms to generally 
recognized standards for research and evaluation. 

What constitutes a representative sample of students for use in local 
Chapter 1 evaltiations? 

A sample must represent all of the students served by the Chapter 1 
program in terms of their grade levels, schools, instructional services 
received, supportive services received, and any other known characteris- 
tic that might influence the impact of the Chapter 1 program on the 
students' achievement of basic and more advanced skills. The sample 
must be drawn in a probabilistic manner so that every student has a 
known non-zero chance of being included and be large enough to guarantee 
that results are generalizable to the entire population. Although there 
are many sampling procedures that can achieve this, they all require • 
time and resources. In most cases, it will be simpler to include all 
students served, especially since the student program improvement 
requirements necessitate assessment of all Chapter 1 students. 

If an LEA has high levels of nobility or turnover within the Chapter 1 
program such that many students stop receiv^ing services during the 
school year, must the LEA obtain post-test data for these students? 

Yes, The LEA must track the performance of Chapter 1 participants who 
stop receiving services during the school year, except for students who 
have been transferred to another LEA, 

If an LEA is using a fall-fall schedule for Chapter 1 testing and a 
student served in one year transfers to another school in the LEA over 
the summer, must that student be tested by Chapter 1 in the fall? 

Yes, So long as the student has transferred to a school in the LEA, the 
student must be post -tested for Chapter 1 evaluation. 

If an LEA is using a spring- spring schedule for Chapter 1 testing, must 
students who enter the Chapter 1 program in the fall without a spring 
pre-test be tested in the fall? 

No. Ordinarily, no pre-test score would be available for such a student 
and that student's achievement data would not be included in the LEA's 
Chapter 1 evaluation. However, if the student was tested the previous 
spring in another school within the LEA or in another LEA, that score 
could be used as a pre-test if it was obtained from the same test and 
edition used in the Chapter 1 evaluation. If the proportion of such 
students is large, the LEA should consider a fall -fall testing cycle for 
them and report both spring-spring and fall -fall testing results. 
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Although not required for evaluation purposes. LEAs should stiU assess 
students who enter in fall for Instructional purposes. 



Must an LEA report evaluation results if the number of students with 
pre- and post-test scores is small in comparison to the total numb*^r of 
students who received Chapter 1 services? 

Yes. It is the LEA's responsibility to report the achievement of all 
students in grades 2-12 who have yre- and post -test scores in the areas 
of reading, mathematics, or language arts. 

Since we wil' never have scores on all children, on what proportion of 
children participating in Chapter 1 should an LEA expect to have matched 
test scores? 

Ideally, the LEA will have test scores on all Chapter 1 children who 
were attending school in the LEA at both testing points, since such data 
are already required under student program improvement. If the number 
of matched scores is small relative to the number of students served, 
this is an indication that a serious problem exists. The LEA should 
immediately implement techniques for maximizing the number of students 
tested at both times, e.g., give make-up tests, make available testing 
data more accessible to Chapter 1 staff, carefullv review sr.udent record 
folders, track students who transfer among LEA schools,, and use computer 
database software to facilitate good recordkeeping practices. With 
thorough testing and follow-up practices, obtaining matched scoi^s on 
virtually all students attending schools in the district at both test 
points is a realistic goal. 

What is test validity and what is the most important type of validity an 
LEA should be concerned about when selecting tests for Ch.ipter 1 
purposes? 

The validity of a test is the extent to which it measures what it is 
intended to measure. The most important type of validity in selecting a 
test for Chapter 1 evaluation is the degree of correspondence between 
the curriculum or instructional content of the Chapter 1 program and the 
content of the test. 

May student writing samples be used as evidence of achievement in the 
evaltiation of a Chapter 1 language arts program? 

Yes. If an asse£*?ment of writing matches the objectives of the 
Chapter 1 language arts program and the assessment methodology yields 
aggregatable scores for grades 2-12 according to the national standards, 
then the use of student writing samples is appropriate as a measure of 
achieveraent . 

If the scores are not aggregatable, they may still be used to assess 
student performance on other desired outcomes of the program. 
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Q80. How does an LEA determine the reliability of a test for Chapter 1 
evaluation? 

A. The test publisher's reliability estimates for all subtest and total 

test scores can generally be found in the technical manual for the test. 

Q81. What procedures must an LEA follow in order to mak. a valid assessment 
of Chapter 1 student achievement gains? 

A. For Chapter 1 programs providing instructional servicao in reading, 

mathematics, or language arts in grades 2-12 during the regular school 
year, the LEA must: 

o Administer a pre- test and post- test separated by approximately 
12 months on a spring- spring or fall-fall basis. 

o Use nationally representative norms to estimate post-test 
achievement expected in the absence of Chapter 1 services. 

o Calculate the difference between the actual post- test achieve- 
ment of the Chapter 1 students and the achievement expected in 
the absence of the program using the common reporting scale. 

An SEA may assume the responsibility of using nationally representative 
norms to calculate achievement gains and express them in the common 
reporting scale. In such instances, the LEA must provide the SEA with 
the achievement data required. 

Alternative evaluation procedures may be used if the LEA obtains the 
approval of the SEA and the Secretary prior to their use. 

Q82. What alternative evaliiation procedures does the Department have avail- 
able from which LEAs may choose? 

A. None. The Department believes that the procedures required in the 

national evaluation standards are the best currently available that will 
meet the data aggre ^ability and other requirements of the Act. The 
provision for alternative standards is included to provide a means for 
approving other new or innovative procedures that SEAs or LEAs might 
propose that can meet these requirements. 

Q83. What are the requirements of alternative procedures for making a valid 
assessment of achievement gains that must be met before they can be 
approved by the SEA and the Secretary? 

A. Alternative procedures must yield a valid and reliable measure of 
achievement after receiving services for reading, mathematics, or 
language arts and an estimate of achievement expected in the absence of 
those services. Such procedures must also provide results that can be 
expressed in the common reporting scale. 
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Q84. What evaluation practices should an LEA follow to ensure the validity 
of the assessment of achievement gains? 



A. An LEA should- - 

o Use the same achievement test battery and edition and the same 
or equivalent subtest for pre- and post- testing; 

o Use the same edition of national norms for converting pre- and 
post- test results to the common reporting scale; 

o Use the most recent or previous edition of the achievement test; 

o Administer the test at the same time of year that the 
publisher's norming group was tested; 

o Administer the level of the test that is most appropriate for 
the functional level of the students; and 

o Correct for the regression effect if students are selected for 
the program solely on the basis of their pre- test scores. 

Q85. Hay a subtest score be used for the pre-test and the total test score of 
the same ^e3t be used for the post- test? 

A. No. This would yield a meaningless result. 

Q86. May an LEA use entirely different but equated tests for the pre-test and 
the post-test? 

A. Yes. Some publishers have equated two different nationally normed 

tests. Publishers also typically equate consecutive editions of che 
same test. If the Chapter 1 program must switch to a new test or a new 
edition of the same test that is equated to v*:he old test, student pre- 
test scores on the old test (or edition) should be converted to 
equivalent scores on the new test (or edition) so that the pre-test and 
post- test results are on the same scale. Publishers typically dis- 
tribute special tables for making these conversions. 

The norms for the new test (or edition) should be used to obtain both 
pre- and post- test NCEs. 

With annual testing schedules, both sets of norms will be used for the 
pre-test because it is also the post-test for the previous year. The 
old norms should be used to obtain post -test NCEs for the previous year. 

Q87. May an LEA use entirely different and tinequated tests for the prs-test 
and the post-test? 

A. No. If the Chapter 1 program must switch to an entirely different test 
and the new test is not equated to the old, the LEA should consider a 
sampling strategy that would provide evaluations and avoid or minimize 
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double -testing. If Chapter 1 students may take either the new or the 
old test, the LEA should consider administering the old test to half of 
the students (randomly determined) and the new test to the other half. 
The performance on the old test would serve to estimate post-test 
scores; the performance on the new test would estimate pre- test scores 
for the next year's evaluation. If all Chapter 1 students must take the 
new test, the LEA should consider double - testing a representative random 
sample of students with the new and old tests. The scores of the sample 
on the old test would be used to estimate the average post- test scores 
^or ^11 Chapter 1 students. 

If a publisher develops new norms for its test between the LEA's 
administration of the Chapter 1 pre- test and post- test, which set of 
norms should be used to obtain pre- and post-test NCEs? 

The most recent norms should be used for both the pre-test and the post- 
test. With annual testing schedules, both sets of norms will be used 
for the pre-test because it is also the post- test for the previous year. 
The old norms should be used to obtain post-test NCEs for the previous 
year. 

How close to the test publisher's norming dates should an LEA administer 
the Chapter 1 pre -test/post- test? 

Testing of a norming sample by the publisher usually extends over 
several weeks. The midpoint of this period is used to determine 
appropriate testing times. Chapter 1 testing should be done within a 
two-week period on either side of the midpoint of the publisher's 
norming period. Tests can be administered as much as six weeks on 
either side of this midpoint so long as norms are created for the actual 
testing time by interpolating or extrapolating from the publisher's 
norms tables. 

Make-up tests for studencs who missed the original testing session 
should be completed within two weeks of the original testing date. 

An explanation of how to interpolate or extrapolate can be provided by 
your Chapter 1 Technical Assistance Center (TAC) or Rural Technical 
Assistance Center (R-TAC) . 

An LEA wants to test once a year in Februairy using mid-year norms. May 
these results be used for Chapter i evaluation? 

No. A winter-winter testing schedule effectively evaluates only the 
second half of one year's Chapter 1 program and the first ha^^ of the 
next year's program. Chapter 1 programs must be evaluated over a 
program year. 

Is out-of-level testing permissible? 

Yes. Out-of -level (or functional level) testing is testing a child or 
group of children at their carrent functioning level. Functional level 



140 



testing is strongly encouraged, whether in-level or out-of -level. An 
LEA should consult the SEA regarding State policy concerning the 
reporting of out of- level testing results. 

Q92. If te»C scores used for selecting Chapter 1 students are also used for 
pre-test/post-test scores, must adjustments for regression be made? 

A. If Chapter 1 students are selected only on pre-test scores, a sig- 
nificant amount of regression to the mean will take place and the LEA 
must correct achievement gains for the regression effect. 

(For example, regression to the mean in Chapter 1 occurs when a group of 
studenus is systematically selected from a larger group only on the 
basis of low pre-test scores on a particular instrument; when pose- 
tested on the same instrument this group's average score will automati- 
cally increase (regress to the mean) without any intervention (instruc- 
tion) having taken place. In order to adjust for this apparent, but 
non-Chapter 1 related "improvement," the post-test score must be 
modified to remove the artificial gain due to the regression effect.) 
If the pre-test scores were combined with other measures (such as 
teacher judgment, letter grades, other test scores) to select students, 
a lesser and perhaps negligible amount of regression will take place, 
and correcting for the regression effect is not required. However, LEAs 
should be aware that if the combined measures are themselves highly 
correlated and together still systematically select only those students 
with the lowest pre-test scores, adjustment for regression is again 
necessary. 

Assistance concerning when and how to adjust for regression is available 
from your Chapter 1 TAC or R-TAC. 

Q93. Hov is the correction for the regression effect calculated? 

A. While the required calculations are not complex, they are too detailed 
for inclusion here. Generally speaking, the formula uspo to calculate 
the correction employs information about the test score distributions 
for Chapter 1 students and for the total group of Chapter 1 and non- 
Chapter 1 students (the mean and variance), and about the relationship 
between pre-test and post- test scores for the total group (the pre- test- 
post-test correlation). In some cases this information may be difficult 
to obtain, but in such instances it may be possible to employ reasonable 
estimates to determine the needed correction. Your Chapter 1 TAC or 
R-TAC will be able to provide consultation and guidance concerning the 
best way to calculate the regression effect correction. 

Q94. What kinds of errors in evaluation procedures should an LEA be concerned 
with and vhat are some of the quality control mechanisms that can be 
used to minimize these errors? 

A. Errors in Chapter 1 evaluation typically occur i^. the following areas: 



o Scoring and editing. 
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o Converting scores. 



o Data entry or transcription, 
o Computation. 

The mechanisms that can be employed to minimize such errors include the 
following: 

o Repeating procedures on a random sample of scores or calcula- 
tioi^s . 

o Employing tools, such as calculators and computers to perform 
repetitive or complex tasks. 

o Hiring personnel with appropriate technical expertise. 

o Establishing checks for consistency and accuracy in evaluation 
results . 

o Providing training and/or tutorial materials for staff. 

On hov many of its students should a Chapter 1 project collect test 
scores? 

It is the LEA'S responsibility to obtain pre- and post-test scores on 
all students who receive Chapter 1 services for a substantial portion of 
the project year (or on all those identified in a sampling plan if one 
is being used). This requirement may mean locating individual student 
records withir district test files, arranging for make-up testing 
students have been absent, or obtaining scores from other buildings 
within the LEA if a student has transferred. Automated databases should 
be considered to facilitate recordkeeping. Some software for such 
databases is available free of cost through the Chapter 1 TACs. 

Under what circumstances may a student's test score be judged invalid 
and therefore not be included in the evaluation? 

Scores may be excluded from the evaluation only for the following 
reasons: 

o The score has specifically been identified by the test publisher 
or independent scoring service, through its edit procedures, as 
being invalid. 

o The score resulted from documented problems or irregularities in 
test administration. 

In either case, the number and specific reasons for such exclusions must 
be included in the local evaluation report which is to be made public. 
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Local Evalxiations- -Requirements for Special Chapter 1 Programs 



All Chapter 1 programs must be evaluated to determine their effectiveness. 
The Act and regulations, however, provide special consideration for several 
types of Chapter 1 programs regarding aggregate performance information. 
Section 1019(c) of Chapter 1 exempts preschool, kindergarten, and first grade 
Chapter 1 students from the requirement of collecting aggregate achievement 
information using the national standards and from conducting sustained effects 
studies. Exemptions are further described in §§200. 35(a) (1) (i) (B) and 
200.80(a)(l)(i)(A) of the regulations. 

Section 200. 80(a) (1) (i) (A) of the regulations also exempts Chapter 1 projects 
specifically designed to teach English to limited English speaking children 
from collecting aggregate achievement information following the national 
standar'^5, 

Schoolwide Cliapter 1 projects are not exempt from collecting aggregate 
achievement data follov'ng the nat^.onal standards. They are discussed in this 
portion of the Policy Manual because the continuation of schoolwide projects 
requires the use of evaluation liiformation. The regulations address school - 
wide accountability requirements in §200. 36(f). 

Q97 . Are there different evaluation requirements for special Chapter 1 
projects or projects serving special students? 

A. Yes. There are some variations in evaluation requirements for projects 



serving presi:hool, kindergarten, and first grade students; students with 
LEP; and students enrolled in schoolwide projects. Special requirements 
for projects serving those students are discussed below. 

Preschool, Kindergarten, First Grade Projects and Students 



o Evaluate the effectiveness of the program; 

o Evaluate at least once every three years (or more frequently if 
required to do so by the SEA) and report results to the SEA; and 

o Conduct a local annual review of program effectiveness in 
improving student performance in the form of progress toward 
meeting desired outcomes. 

Early childhood programs are not required to do the following— 

o Report aggregatable achievement data. 

o Use MTs to report achievement. 



Q98 . How do evalxiation requirements for early childhood projects and students 
differ from basic requirements? 



A. 



Early 



childhood projects are required to-- 
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o Conduct sustained effects studies. 



o Use fall-fall or spring-spring evaluation cycles. 

Q99. Are preschool, kindergarten, and first grade programs prohibited from 
using norm- referenced achievement tests? 

A. No. Although the statute clearly exempts programs at these grade levels 
from the norm- referenced testing requirements, such testing is not 
prohibited. However, Chapter 1 programs serving children in these 
grades should examine carefully the appropriateness of any test for 
assessing the objectives of the program and the children served. Norm- 
referenced tests may not be appropriate for validly and reliably 
assessing the performance of young children; such tests should never be 
used as the sole measure for decisionmaking. 

QIOO. In the local annual review process how will progress be measured for 
preschool, kindergarten, and first grade Chapter 1 programs? 

A, The only consistent basis for assessing effectiveness, as part of the 

local annual review process, is use of the desired outcomes included in 
the project application, because preschool, kindergarten, and first 
grade programs are excluded from the aggregate performance requirement. 

Progress on desired outcomes may be measured by a variety of indicators 
such as improved student performance measured by CRTs, improved 
attendance, and fewer retentions in grade.. Progress on desired outcomes 
can be measured with a variety of instruments and procedures such as 
developmental checklists, criterion- or norm-referenced tests (as 
appropriate), observational scales, teacher ratings, skills mastery 
checklists, attendance, ana retention records. 

QlOl. May Chapter 1 children in preschool, kindergarten, and first grade be 

included in the aggregate performance data considered by the LEA as part 
of the local annual review? 

A. No. LEAs may not include data from children at these grade levels in 
^Sgi^egations because such data may be unreliable and could lead to 
distorted overall results. The evaluation of tl.a progress of these 
students should be reviewed separately from grades 2-12 results. The 
local annual review should be based on progress toward meeting the early 
childhood program's desired outcomes. 

Q102. How does the LEA review aggregate scores in a K-2 program? If only 

second grade has test scores and does not show progress, must the LEA 
develop a program improvement plan for the entire school V 

A. Regardless of how performance is assessed in kindergarten and first 
grade, failure to show an NCE gain greater than zero in second grade 
would initiate program improvement requirements, since the second grade 
scores constitute the entire aggregate performance measure in this case. 
If, under the*'e circiamstances, credible evidence shoved that the program 
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was successful in kindergarten and first grade, the program improvement 
plan would obviously focus on the second grade component. 



Limited English Proficient Students 

Q103. Must LEAs evaluate basic Chapter 1 reading, mathematics, and language 
arts programs that serve LEP students? 

A. Basic programs with some LEP students must follow all the regular 

evaluation requirements, including reporting aggregated performance 
data. 



Q104. How may an LEA evaluate the performance of LEP children in Chapter 1 
projects? 

A. If the students were selected for participation on the basis of test 

scores on a nationally normed (or equated) test, the students' pre- tec-: 
and post- test scores should be included in the aggregate performance 
measure. If students were selected on other measures, then evaluation 
should be based on desired outcomes. 



Students in Schoolwide Projects 



LEAs operating schoolwide projects must conduct evaluations and local annual 
reviews in the same manner as other projects. In addition, there are special 
accountability standards for schoolwide projects that must be met in order to 
/ continue the projects. The accountability requirements can be fulfilled using 

^- information collected for evaluations and annual reviews. The Act and 

regulations stress that achievement data must be collected annually for each 
school participating in a schoolwide project. 

Q105. What are the accountability standards that apply to schoolwide 
projects? 

A, In order for a school to continue as a schoolwide project, the LEA must 
demonstrate that after three years the achievement gains of educational- 
ly deprived children in the schoolwide project exceed the average gains 
of comparable Chapter 1 students in the LEA as a whole, or comparable 
Chapter 1 students in the same school for the three years prior to the 
implementation of the schoolwide project. 

These standards are in addition to, jnd not in place of, the program 
improvement requirements applicable to all Chapter 1 projects. 

Q106. Do the same accotintability standards apply to secondary schools? 

A. No. For a secondary school, if achievement levels do not decline when 
compared to achievement levels of comparable Chapter 1 students in the 
LEA as a whole, or comparable students in the same school from the 
previous three-year period, tht schoolwide project may continue if the 
school also demonstrates lovrer dropout rates, increased retention rates, 
or increased graduation rates. It is not required that achievement 
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gains exceed previous achievement gams in order to continue a secondary 
schoolwide project. 

Q107. Must all students in a schoolwide Chapter 1 project be included in the 
evaluation of that project? 

A. No. Only the performance results of the educationally deprived children 
who were counted for funding level determinations for the schoolwide 
project are included. The local annual review should also be based on 
this group of students. 

Q108. For making the accountability comparison to continue schoolwide 
projects, which students constitute the comparable group? 

A. The comparable group consists of either: 

o All Chapter 1 students served in the rest of the LEA in the same 
grades served by the schoolwide project school, or 

o All Chapter 1 studencs served in the schoolwide project school 
during the three years prior to the schoolwide project. 

For example, if accountability comparisons are made with Chapter 1 
students served in the rest of the LEA and these students were all in 
grades 3 through 6, then all students in the schoolwide project in 
grades 3 through 6 who meet the selection criteria for Chapter 1 in the 
LEA would be included in the accountability comparison. 
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State Evaliiation and Reporting Requirements 

Like the LEA, the SEA has a responsibility for evaluating the effectiveness of 
its Chapter 1 programs. The SEA is required to submit to the Secretary an 
Annual Performance Report that summarizes the information provided to it by 
its LEAs. In addition, the SEA must, at least every two years, prepare and 
submit to the Secretary, following national standards, aggregated achieve.rent 
data received from LEAs. 

Ql. What are the basic State evaliiction requirements for Chapter 1? 

A, To meet its Chapter 1 evaluation requirements, an SEA must do the 
following; 

o Conduct evaluations at least every two years. 

o Base its evaluation on local evaluation data of Chapter 1 
programs. 

o Inform LEAs in advance about the evaluation data needed and how 
they will be collected. 

o Submit the results of its evalua*:ion to the Secreta-ry. 

o Make public the results of the evaluation. 




Q2. What reports must an SEA submit to the Secretary? 



A. An SEA must submit an Annual P^^^riormance Report that contains specific 
demographic data (e.g., race, age. gender, number of children with 
handicapping conditions) for children participating in Chapter 1 
programs in the State. 

An SEA must submit aggregated achievement data received from its LEAs to 
the Secretary at least every two years. Some SEAs collect aggregated 
achievement data annually from their LEAs. In these cases, the SEA is 
encouraged to submit those data to the Secretary annually. 

Q3. What is the common reporting scale established by the Secretary for SEA 
evaluation reports? 

A. The common reporting scale established by the Secretary is currently the 
NCE. 

Q4. May an SEA exclude an LEA's out-of -Itivel test results from the report to 
the Secretary? 

A. No. Since out -of- level testing is generally employed to improve the 
validity of test scores, there is no valid reason for excluding these 
results. 
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Q5. May a State implement a sampling plan for collecting and reporting 

evalxiation information from its LEAs for aggregated achievement data to 
be reported to the Secretary? 



A. Yes. An SEA may use a sampling plan in its evaluation of Chapter 1 

programs. The proposed sampling plan must be submitted to the Secretary 
for approval, prior to being implemented. The sampling plan must be 
designed to ensure that reliable and representative data for the LEAs in 
the State will be provided in any school year. 

Q6. How often must the SEA's sampling plan be reviewed? 

A. The sampling p]an must be reviewed at least once every three years to 
ensure that it I3 providing reliable and representative data, 

Q7. What snould an SEa do if changes in its sampling plan become necessary? 

A. If the sampling plan requires changes, the SEA must submit the new plan 
to the Secretary for approval prior to implementation. 

Q8. Is guidance available for SEAs desiring to develop a sampling plan for 
collecting and reporting evaluation information from its LEAs? 

A. Yes. A document entitled "Guidance for Developing a Plan to Sample 
Local Chapter 1 Programs for State Chapter 1 Evaluations" provides 
detailed guidance in this area and is available from the office of 
Compensatory Education Programs, U.S. Department of Education. 
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PROGRAM IMPROVEMENT 



Statutory Requirements 

Sections 1012(b), 1020, and 1021 of Chapter 1 of Title I, ESEA 
Regulatory Requirements 

Sections 200.6, 200.20, 200.37-200.38, and 200.80-200.89 
Introduction 

Program improvement requirements are divided into two areas- -school program 
improvement and student program improvement- -and include activities by both 
LEAs and SEAs. Basically, an LEA must (1) establish desired outcomes in its 
applicatiovi and define substantial progress toward meeting those outcomes; 
(2) make certain decisions regarding aggregate performance; and (3) review 
annually its Chapter 1 program to determine if it has succeeded in raising 
achievement levels of students, aggregated by school, and is making 
substantial progress toward meeting the desired outcomes, in terms of basic 
and more advanced skills all children are expected to master, that the LEA has 
included in its application. In the case of school improvement, if the review 
shows that, in the aggregate. Chapter 1 participants in a school ha^- . not met 
either or both of the two criteria, the LEA must develop a plan to improve the 
Chapter 1 program. If after this plan is in operation for a full school year, 
the school still is unable to meet either the aggregate performance or 
substantial progress toward desired outcomes criteria, the LEA and SEA must 
jointly develop a plan to improve the Chapter 1 program, and must annually 
review and modify the plan until the two criteria are met. 



In the case of an individual student who fails to show gains in achievement or 
to make substantial progress toward meeting desired outcomes, the LEA must 
first review each student's Chapter 1 program to see if changes are needed. 
If a student does not show gain or make progress for two consecutive years, 
the LIA must conduct a thorough assessment of the child's needs and make 
necessary modifications to the Chapter 1 project. 

LEA Responsibilities- -School Improvememt 

Ql. What are the general LEA responsibilities for school program 
improvement? 

A. An LEA must assess whether Chapter 1 children in each school as a whole 
are showing improvement. If not, the LEA is required to take action 
until improvement is shown. If Chapter 1 children in the aggregate do 
not show improvement as measured by the national standards in §§200.80- 
200.89 or make substantial progress toward meetinp desired outcomes in 
terms of the basic and more advanced skills all children are expected to 
master, the LEA, in cooperation with the school, must develop and 
implement a plan to improve the Chapter 1 project in that school. If 
after one full school year of operation that plan is net successful, the 
LEA and the SEA must jointly develop a plan for program improvement in 
that school and continue reviewing and revising that plan until the 
improved performance of Chapter 1 children in the school in the 
aggregate is sustained over a period of more than 12 months. 
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Q2. What factors should LEAs consider In establishing desired outcomes and 
measuring progress toward meeting them? 

A. The Acc and the Conference Report accompanying it make clear that 

Congress' Intent ^s that desired outcomes be expressed In terms of basic 
and more advanced skills all children are expected to master. 
For desired outcomes such as those to be measured by performance on 
State or local CRTs, desired outcomes for Chapter 1 students should be 
commensurate with those for other children in the State or LEA. If the 
State sets mastery goals for Its test, then, consistent with the 
purposes of the Act, those goals also apply to the Chapter 1 children. 
If an LEA has established a set of skills It expects children to attain 
at various points In their education, such as the end of third grade, 
then these skills are the appropriate desired outcomes for Chapter 1 
children. 

Q3. Must an LEA state Its desired outcomes In terms of both basic and more 
advanced skills? 

A. Yes. Section 1012(b) of Chapter 1 requires that the application contain 
desired outcomes "in terms of basic and more advanced skills all 
children are expected to master...." Certain desired outcomes, such as 
raising scores on CRTs, may measure progress toward basic and more 
advanced skills at the same time if the CRT addresses both areas. In 
those Instances, while it would be helpful to differentiate progress 
separately for both tireas , it may not be possible to do so and is not 
required. 

Q4. Vha ^ some examples of desired outcomes and substantial progress 
towa* i meeting them? 

A. As stated in §200.6 of the regulations, desired outcomes are the goals 
an LEA sets to help Chapter 1 children succeed in the regular school 
program, attain grade level proficiency, and improve achievement in 
basic and more advanced skills. These goals may be based on any outcome 
the LEA identifies, provided it measures success in one of the three 
areas Included above.. At a minimum, the outcomes must be stated in 
terms of aggregate performance; however, LEAs are strongly encouraged to 
develop other desired outcomes specifically related to their Chapter 1 
programs. Aggregate performance alone may not portray a full picture of 
the effectiveness of Chapter 1; additional desired outcomes can help 
complete that picture. 

In developing desired outcomes for the project to be Included in the 
lea's application to the State, the LEA may wish to specify what it 
hopes to Achieve during the project period. For three-year 
applications, it would be appropriate for the LEA to state what it hopes 
to achieve for the entire project period. It may state how far along it 
expects to be at the end of each year--i.e., what would constitute 
substantial progress each year toward meeting its three-year desired 
outcome. 
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Following are some illustrations of how this may be stated: 

1. The LEA has specified skills, in terms of both basic and more 
advanced skills, it expects all children to attain at the end of 
grades 3, 4, and 5. At pr»<^sent, some percent of children in 
Chapter 1 fail to attain the LEA's stated skill level. During the 
three-year project period, the LEA establishes a desired outcome 
that Chapter 1 caildren will attain the appropriate skill level in 
each grade. At the conclusion of the first year, 70 percent of 
the Chapter 1 children will achieve the expected skill level; at 
the end of the second year, 80 percent will attain the level; and 
at the end of the third year, all Chapter 1 children in grades 3, 
4, and 5 will attain the expected level. 

2. The LEA specifies skills that are appropriately measured by 
standardized tests. The LEA will measure progress as follows: 
children participating in the project for three years will show an 
average gain of 8 NCEs in both basic and more advanced skills; 
those in the project for a year will show an average gain of 2 
NCEs in each area; those in the project for two years will show an 
average gain of 5 NCEs both in basic and more advanced skills. 
Substantial progress will be measrired by determining if, for each 
year, children attain the gains specified. 

3. The LEA specifies skills included In a State competency test as a 
desired outcome for Chapter 1 children. The LEA will measure 
progress as follows: over the three-year period, rates fc ^ 
successful passage of the ?jtate minimum competency test by 
Chapter 1 children, in grades in which the test is given, will 
increase from the current level of 60 percent to 70 percent. 
Substantial progress for the first year will be an increase to 62 
percent, for the second year an increase to 64 percent. 

4. Retention in grade indicates failure to a'ctain mastery of basic 
and more advanced skills expected of all children. Therefore, the 
LEA will measure progress as follows: over the three -year period, 
the percentage of children retained in grade wi] 1 decrease from 
the current level of 15 percent to 8 percent. Substantia., 
progress for the first year will be a reduction to 12 percent, for 
the second year to a reduction of 10 percent. 

5. Dropout rates are indicators of students' failure to achieve in 
basic and more advanced skills. The LEA will measure progress as 
follows: an LEA's current dropout rate is 40 percent. It sets a 
desired outcome to reduce the rate to 30 percent over a three -year 
period. Substantial progress will be reduction to 37 percent at 
the end of the first year and 34 percent at the end of the second 
year. 

In these examples, substantial pi-ogress has been given for each desired 
outcome; LEAs may, however, measure substantial progress in other ways, 
such as successfully meeting goals in some of their desired outcomes; 
meeting goals in certain grade levels; or meeting goals in a percentage 
of the grade levels included in the project. 
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Q5. What is a local anntial review? 

A. The local annual review (§200. 38(a)) is a process whereby the LEA 

determines the effectiveness of the Chapter 1 project in each project 
school in terms of aggregate performance and desired outcomes stated in 
the LEA application. 

The result of the local annual revie^ at a minimum is a list of project 
schools that showed ro improvement or a decline in aggregate performance 
or that did not make substantial progress toward meeting the LEA's 
desired outcomes. 

The LEA must make the results of the review available to teachers, 
parents of Chapter 1 students, and other appropriate parties, including 
principals of schools attended by Chapter 1 children. 

Q6.. In addition to examining the effectiveness of the Chapter 1 program in 
terms of aggregate performance and desired outcomes, what other require- 
ments for school improvement are part of the local annual review 
process? 

A- The local annual review must also determine if improved performance for 
those Chapter 1 schools implementing a joint school improvement plan has 
been sustained for a period of more than 12 months (§200. 38(b) (6) (iv) 
(C)). The results of the annual review must be i:<;ed to improve the 
LEA's Chapter 1 program. 

Q7. Must an LEA take into accotint success of Chapter 1 children in the 
regular school program in its annual review Co determine if program 
improvement is needed? 

A. Section 200. 35(a) ( 1) ( ii) requires an LEA to review Chapter 1 children's 
progress in the regular school program as part of its evaluation, but 
the is not specifically required to do so in its annual review under 
§200. 38(a). However, LEAs may include success in the regular program as 
a desired outcome for the project, in which case failure to make 
substantial progress toward meeting it would place that school in 
program improvement. Since success in the regular program is a specific 
purpose of Chapter 1 included in section 1001(b) of the Act, stating 
desired outcomes in terms of success in the regular program is 
appropriate and LEAs are encouraged to do so. 

Q8. Who must participate in the local annual rev5ew? 

A. A local annual review must be done for each Chapter 1 project school. 

The statute and regulations do not specify who must be included in the 
review process. It may be possible that the local annual review aid 
be conducted by only the Chapter 1 director or a designated individual 
in a school. The best practice, however, would be to involve a number 
of parties from the school who are concerned about the effectiveness of 
the Chapter 1 program. These could include the building principal, 
regular classroom teachers. Chapter 1 teachers, members of the school or 
district improvement team, and Chapter 1 parents. 

Q9. What timelines apply to the local annual review process? 
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The local annual review process must be completed in time to make 
necessary school program improvement decisions, and before the SEA 
requires LEA data for the Annual Performance Report. 



V 



QIO. Hov shotild the performance of Chapter 1 students enrolled in private 
schools be included in the local anniial review? 

A. If the instructional approaches and service delivery systems for public 
and private school children are substantially the same, the LEA should 
review the effectiveness of the Chapter 1 project in improving the 
performance of all participants- -public and private school children. 
Results for children enrolled in private schools should be included with 
the results for participants in the public schools that private school 
children would have attended if they were not enrolled in private 
schools . 

On the other hand, if the approaches and delivery systems for private 
school children are different from those for the public school children, 
the LEA should review the progress of public and private school children 
separately. If the services for children enrolled in private schools 
are the same for all private school children, the LEA may review the 
progress of these children as if they were all in one school. 

Qll . What factors must be considered in determining whether a school is in 
need of program improvement activities? 

A. There are two factors that must be con .idered: 

( 1. No improvement or a decline in aggregate performance, in basic and 

more advanced skills, as measured by the national standards 
described in §§200.80-200.89 of the regulations. A school must 
begin program improvement activities if it fails to show gains in 
aggregate performance, in either basic or more advanced skills, 
measured in terms of N<^Es. 

2. Failure to make substantial progress toward meeting the desired 
outcomes the LEA has included in its application. 

Q12. Are achievement data aggregated for school improvement purposes by 
subject area across grade levels, or across schools? 

A. Program improvement requirements are focused at the school building 

level. Therefore, achievement data are to be aggregated by subject area 
for all grades. For program improvement purposes the achievement data 
are not aggregated for more than one school . 

Q13. May Chapter 1 children in preschool, kindergarten, and first grade be 

included in the aggregate performance data considered by the LEA as part 
of the local anntial review? 

A. No. LEAs may not include data from children at these grade levels in 
determining aggregate performance because such data may be unreliable 
and could lead to distorted overall results. The evaluation of the 
progress of these students must be reviewed separately from grades 2-12 
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results. The review must be based on substantial progress toward 
meeting the LEA's desired outcomes. 



Q14. 
A. 

Q15. 



A. 



Q16. 



A. 



Q17. 



Must data from an anntial testing cycle be the basis for determining no 
improvement or a decline in aggregate performance? 

Yes. The minimum standard is a positive NCE gain measured on an annual 
testing cycle (spring-spring or fall-fall). 

May an LEA use "confidence intervals" or "error bands" in making 
determinations about which schools must xindergo program improvement 
activities? 

No. Although thes(i analytic tools are useful for understanding and 
interpreting results of evaluations, they may not be use^ for making 
decisions about whether schools are in need of program improvement. The 
following example points out some of the problems associated with this 
issue : 

A school building has an aggregate mean gain score for its 
predominant Chapter 1 program (reading) of -1 NCE with an error band 
of +/-3 NCEs. Looking at the mean only, this school would be 
identified for program improvement activities. In an effort to 
avoid program improvement, an LEA may argue that the error band 
indicates that the true score lies between +2 NCEs and -4 NCEs, and 
that since the top end of the range is above the statutorily re- 
quired minimum, program improvement is not needed. However, thero 
is an equal likelihood that the true score is as low as -4 NCEs 
Therefore, although IJEAs may use error bands to help interpret data, 
selection of schools for pro_gram improvement activities must be 
based on simple means or medians . 

If a school has a very small number of Chapter 1 students and is 
concerned that the scores of a few students may skew the mean NCE gain 
for the school » what alternatives are available? 

If an LEA feels that using the mean NCE gain to determine the effec- 
tiveness of the Chapter 1 program in its schools might not be 
appropriate because of the possible influence of extreme scores, then 
that LEA may use the median score in place of the mean. However, the 
same choice of the mean or median score must be made for all the LEA's 
Chapter 1 schools. 

When reporting Chapter 1 LEA evaluation results to the SEA, the LEA must 
still use the mean for aggregation and reporting purposes. 

Does the use of the median as opposed to the mean have advantages in 
other than small schools? 

Yes. Medians have properties that may make them desirable in various 
settings. They greatly diminish the influence of extreme scores even in 
larger samples. Results based on medians are also intuitively easy to 
understand and explain. One can simply state that half the students 
performed above (or below) a certain level. For program improvement 
purposes, it would be easy to determine, based on the median, that half 
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of the students in a school did (cr did not) benefit from the program, 
i.e., showed a gain greater than zero. 



Q18. What is the Department's position on use of the median? 

A. The Department endorses the use of thp. median for program improvement 

(but not reporting) purposes. However, the LEA must use them uniformly 
in all its Chapter 1 buildings. The LEA may not xxse medians or means 
selectively in individual schools to avoid program improvement. 

Q19. Must both basic and more advanced skills be reviewed to determine 

whether schools have met aggregate performance standards in the local 
annual review? 

A. Yes. Aggregate performance must be determined for basic and more 

advanced skills and both areas must be included in che local annual 
review. Any school showing no improvement or a decline in the aggregate 
performance of participating children for a 12-iDonth period, in either 
type of skill , must be identified as needing program improvement. 

Ql9a. Must aggregate achievement performance be determined in basic and more 
advanced skills in all Chapter 1 subject areas in the school? 

A. Not necessarily. The LEA need consider only th<* area of primary' focus 
of its Chapter 1 program in measuring aggregate performance gains. If 
two or more subject areas are equally addressed, however, it must 
measure aggregate achievement performance in all of them. 



Q20. 



May States or LEAs set different expected desired outcomes, in terms of 

achievement gains for schools or students, depending on their pre-test 

_ <• 



scores? 
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A. Section 1012(b) of Chapter 1 requires LEAs to describe their desired 
outcomes "in terms of basic and more advanced skills all children are 
expected to master." In discxxssing the phrase, the Conference Report 
states it means the project sets "academic expectations not substan- 
tially different from those expected for other students of the same age 
or at the same grade level" (Conf. Rept 100-567, 100th Cong., 2nd Sess., 
April 13, 1988, p. 322). Therefore, the final desired outcomes should 
not vary among students or among schools. In seeking to achieve these 
outcomes, LEAs shw^^la consider what differing resources and approaches 
are appropriate for different Chapter 1 children and Chapter 1 schools. 

Q21. What is the relationship between desired outcomes and aggregate perfor- 
mance with respect to program improvement requirements? 

A. There are several provisions that must be ♦'aken into consideration in 
determining whether a school is in need of program improvement. First, 
under section 1021(b) of the Act, either failure to make substantial 
progress toward meeting desired outcomes or failure to demonstrate a 
gain in aggregate performance would identify a school as in need of 
program imprc^'ement . Second, under sections 1012(b) and 1019 of the 
Act, both desired outcomes and aggregate performance must be measured in 
terms of basic and more .idvanced skills. Finally, under section 
1012(b) , desired outcomes for each area of instruction must be included 
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in an LEA's application. Thus, a failure to make substantial progress 
toward meeting desired outcomes or to gain skills in each instructional 
area potentially could result in a school being required to develop a 
program improvement plan. 

The regulations permit an LEA the option to consolidate, to a certain 
extent, these indicators of i ed for program improvement. First, 
§200, 38(b) (2) permits an LEA to determine the aggregate performance of a 
school in only the instructional area that is the primary focus of the 
Chapter 1 program in that school. Thus, in school A, if 75 percent of 
the children receive reading and only 25 percent receive mathematics, 
the LEA could determine aggregate performance- -in basic and more 
advanced skills--in just reading. However, if the Chapter 1 program in 
school B provides services in reading and mathematics with relatively 
equal emphasis, the LEA would have to determine aggregate performance- - 
in basic and more advanced skills--in both instructional areas. 

As stated above, the LEA must also have desired outcomes, expressed in 
basic and more advanced skills, for each instructional area. Section 
200.6(c) of the regulations permits an LEA. if it chooses, to express 
desired outcomes in terms .of only aggregate performance. Under this 
option, an LEA could determine whether school B above needs program 
improvement on the basis of aggregate performance, in basic and more 
advanced skills, in reading and mathematics. Of course, the LEA could 
also establish--indeed, is encouraged to establish- -other desired 
outcomes that exceed the minimum gains required for aggregate 
performance or that are measured by other indicators, such as CRTs, to 
achieve a more complete picture of the success of the Chapter 1 program 
in that school. 

For school A in the example above, the LEA expresses its desired 
outcomes for reading in terms of aggregate performance. Obviously, the 
LEA could also express desired outcomes for reading through other 
appropriate indicators. If the LEA selects the option in §200. 38(b) (2) , 
it would not have aggregate performance results for school A in mathe- 
matics. Thus, because it must have desired outcomes for each 
instructional area, the LEA could express its outcomes for mathematics 
in other terms, such as CRTs. It could also use aggregate performance 
in mathematics. Howe ^r it chooses to act, the LEA must measure its 
substantial progress toward meeting desired outcomes in each instruc- 
tional area to determine if a school is in need of program improvement. 

Q22. May an LEA ignore an instructional area that is not primary focus in 
identifying schools in need of program improvement? 

A. No. The LEA must determine if progress is being made in all 

instructional areas in its Chapter 1 program. If the LEA exercises the 
option to determine aggregate performance in only the instructional area 
that is the primary focus of the Chapter 1 program, the LEA must still 
determine that the school has made substantial progress toward meeting 
the desired outcomes for other instructional areas. If the LEA has 
established desired outcomes for the instructional area that is a 
secondary focus other than aggregate performance, it must assess whether 
the project has made substantial progress toward the stated desired 
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outcomes. If substantial progress is not made, a school must be 
identified for program improvement. 

In the case of an LEA that has expressed its desired outcomes only in 
terms of aggregate performance, the LEA must use aggregate performance 
for a secondary focus area because there are no other desired outcomes 
to use to determine the success of the project. Therefore, notwith- 
standing the option to use aggregate performance for only the 
instructional area of primary focus, the LEA in this case must also use 
aggregate performance for the instructional area that is a secondary 
focus. 

Q23 . If a student receives services in mora than one Chapter 1 school in an 
LEA during the year, for which school should that student's achievement 
gains aggregated for the local annual review? 

A. The child's achievement scores should be included in the annual review 
for the school that provided rhe longest period of service to that 
child. 

Q2^^. How ai'e aggregate performance scores used with respect to program 
improvement? 

A. Ko gain or a decline in aggregate performance scores in the subject that 
is the primary focus of the Chapter 1 program, measured according to the 
national standards for evaluation, causes a school to be identified for 
program improvement. If reading or mathematics is the primary focus, 
aggregate performance must be measured for both basic and more advanced 
skills, and no gain or a decline in either identifies a school as 
needing program improvement. If a language arts test is used to measure 
aggregate performance, only the total score that test produces is used, 
since there is nc subtest score to measure more advanced skills. 

Q25. What is meant by no gain or a decline in aggregate achievement? 

A. In termi; of NCEs, no change or a loss in NC£s. 

Q26. If an LEA uses a norm- referenced language arts test that does not 
provide measurement of more advanced skills to measure aggregate 
performance, must it establish desired outcomes to measure performance 
in more advanced skills in language arts? 

A. Yes, but the outcomes need not be expressed in terms that may be 
converted to NCEs. 

Q27 . Suppose a K-4 school expresses its desired outcomes in terms of 

aggregate performance for grades 2-4, and uses another outcome for 
children in grades K~l. Although the aggregate performance scores for 
children in grades 2-4 show a decline, the children in grades K-i make 
substantial progress toward meeting desired outcomes. Must the school 
be identified for program improvement? 

A. Yes, but it may limit its plan to grades 2-4. 
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Q28. May an LEA establish a mininrum amotint of participation in the project a 
child Etust have in order to be included in aggregate performance? 



A. All children who vere enrolled in the project for the entire year must 
be included, even if, during the year, some of those children did not 
attend or participate in some of the Chapter 1 project. However, 
children who enter the project well into the school year or leave well 
before the school year ends need not be included, even if the LEA has 
pre- and post- test scores on them. 

Q29. When may an LSA apply for progr€im improvement assistance available under 
section 14057 

A. As soon as It has identified a school or schools in need of program 

improvement. States should establish procedures to provide assistance 
to LEAs, 

Q30. Must an LEA submit any plans for schools needing program improvement to 
the SEA for review and approval? 

A. Section i021(b) (1) (B) requires only that the LEA submit the plan to the 
SEA but does not require that the SEA approve the plan. The SEA may, 
however, comment on the plan and provide assistance to the LEA. 

Q31. Do school improvement plans have to address each school, including 
schoolwide project schools, separately? 

A. Yes. These plans are school-based and established for each school 
identified for program improvement. They must be deveiopea in 
coordination with staff at the school. This may likely result in 
different approaches, different costs, and different Chapter 1 projects 
among an LEA's schools. 

Q32. May an SEA rather than the LEA identify schools as needing program 
improvement? 

A. if an SEA has information on schools tha- indicates a need for program 
improvement, it may and should share that information with the LEA. 
Actual identification for the initial plan, however, is done by the LEA. 

Q33. If a school has been identified as being in need of program improvement, 
may it focus its Chapter 1 program on improving the er *^ire education 
program at that school? 

A. Except in the case of a schoolwide project. Chapter 1 funds may be used 
only to provide supplemental services to Chapter 1 participating 
children and nut for general school improvement. The Chapter 1 project 
in a school should go hand- in-hand with local and State- suppor'^ed 
activities to improve the school's general instructional program. For 
instance, a change in approach or materials in the basic reading program 
of the school should be accompanied by revisions to the Chapter 1 
reading activities so that those activities will be more likely to 
assist Chapter 1 students succeed in the regular instructional program 
of the school. 
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Q34. 



What action may an SEA take if an LEA fails to develop or implement a 
required school improvement plan? 



— A. Section 1021(b) of Chapter 1 requires that, for schools identified as 

being in need of program improvement, an LEA shall develop and implement 
in coordination with such school a plan for program improvement, and 
requires that the plan be submitted to the SEA. As with other 
requirements, the SEA is responsible for ensuring LEA compliance with 
this provision. Failure by an LEA to comply would compel the State to 
implement appropriate 3nforcement mechanisms. 

Q35. If an LEA determines that a school needs program improvement and decides 
to implement a schoolwide project in that school, may the schoolwide 
project plan serve as the program improvement plan? 

A. Yes, provided the process used in developing the schoolwide project plan 
m^ets the requirements of §200.38. 

Q36. Are local conditions restricted to only those described in the statute 
and regulations? 

A. Yes. Section 1021(e) includes only five specific conditions. There are 
no other local conditions that may be considered. 

Q37. How are local conditions to be used during the program improvement 
process? 

A. As stated in §200. 38(c) of the regulations, local conditions are to be 
considered throughout the program improvement process. This is 
especially true of tha conditions contained in §200. 38(c) (1) (i-iii) . 
For instance, an LEA knows prior to starting its Chapter i project that, 
in two of its schools, there is a higher degree of educational 
deprivation than in other Chapter 1 schools. In allocating resources to 
those schools, it should take that local condition into account. Should 
the liA not do so, and subsequently determine that the school failed to 
show improvement, it may not use that local condition to excuse that 
school from program improvement. On the other hand, if, during the 
school year, changes occur in a school that could not be foreseen, such 
as a large increase in mobility, then, in determining whether program 
improvement is needed, the LEA may take that local condition into 
account. 

Q38. As a result of an approved eqiiating study, an LEA is using a State 

assessment test at grades 4, 6, and 8 and a different commercial test at 
grades 3, 5, and 7 to evaluate its Chapter 1 reading project. The 
results show large gains in one grade followed by large losses for the 
next grade. After careful review of the results, the LEA determined 
that these data -:^re invalid due to the use of a different cest each year 
although they appeared to equate adequately. May the LEA claim a local 
condition to invalidate the results? 

A. Yes, buc this mav only be done once . Equating studies provide only 

estimates of what results would have been had the equated test been used 
for the "second score." VThere actual experience using equated tests 
show that results are invalid or unreliable, the use of the equated 
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tests must be discontinued bv all districts in the State that are using 
them . 



Q39. In allocating resources to schools, either initially or subsequent to 
implementation of a program improvement plan, may an LEA allocate 
different amounts per child to different schools? 

A. Yes. In allocating resources to schools, §200. 33(a) requires LEAs to 
take into account the number of eligible students, their educational 
needs, and the extent of educational deprivation of children in each 
school. Further, §200, 38(c) (2) requires LEAs to take into account local 
conditions in allocating resources to its Chapter 1 schools. Finally, 
in implementing program improvement plans, LEAs should provide resources 
to s':hools based on the cost of these plans. 

Should the scores of LEP children be aggregated with scores of other 
children to determine aggregate performance? 

A. If the student was, in the opinion of the LEA, sufficiently proficient 
in English to have had a valid measure of educational deprivation 
determined by a standardized pre-test, then that student's post-test 
score, and the gain, should be included in the school aggregation. If 
the student, however, was determined to be educationally deprived based 
on other methods, the scores should not be included. 

Q41. Must an LEA es olish desired outcomes for LEP children whose 

achievement cannot be validly measured by standardized test scopes? 

A. Yes . 

Q42. When should an LEA begin to plan and implement program improvement 
activities in a school? 

A. As soon as the school has been identified as being in need of 

improvement. While the regulations require that full implementation of 
the plan take place no later than the beginning of the second school 
year following the year during which the school did not show improvement 
or meet its desired outcomes, this is the outside time limit for full 
implementation. Only when the plan includes a major redirection of the 
program- -tor instance, from a pull-out project to a schoolwide project- - 
should the maximum time be used. In most instances, plans should be put 
in place during the year immediately following the one upon which -ne 
need for Improvement was determined- - if not at the beginning, then 
during the school year. If full implementation is not possible, 
portions of the plan should be put in place. When a local plan is 
implemented during the school year, rather than at the year's beginning, 
the success of the plan is measured on the basis of info cmat ion gathered 
during the subsequent year. Therefore, the success of the local plan is 
determined after the plan has been implemented for an entire school 



year. 



QA3. How will districts on a fall-to-fall testing cycle fit into the 
time! ine? 
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A. Clearly these LEAs will have mora difficulty in implamenting program 
improvement plans, since information identifying schools in need will 
not be available until after the school year has begun. Nevertheless, 
^"x^^ these LEAs must implement portions of plans during that first year, 

' whenever possible, and must fully implement plans during the subsequent 

school year. 

Q44. On the basis of a post- test in spriig, an LEA determines a school is in 
need of program improvement. The plin the school and the LEA develops 
provides additional materials and supilien to the school and is 
implemented the following fall. If the school does not show gains 
during that year, must the LEA and SEA develop a joint plan for it? 

A. Yes. 

Q45 . If there are "10 or fewer" students in the Chapter 1 program in a school 
during the program year, does a program improvement plan need to be 
developed? 

A. No. Schools that serve 10 or fewer Chapter 1 students during t he entire 
school year are exempt from developing a school improvement plan. 
However, the LEA must conduct a local annual review for such schools 
and, under student program improvement requirements, identify individual 
students who fail to demonstrate improvement or substantial progress. 

Q46. If a school has provided a full year's set-vice to more than 10 students 
but has both pre- and post- test scores on fewer than 10, is th^ school 
exempt from developing a program improvement plan? 

/" - A. No. The only exemption from having to develop a program improvement 

v-^' plan is for a school that served 10 or fewer students in the Chapter 1 

program for the entire school year. 

Q47. May improvement plans be developed for one grade or one subject area if 
that is the only area that shows a loss? 

A. Yes. Improvement plans are developed for individual schools, but those 
plans need not propose changes to the Chapter 1 project for grades or 
subject areas in which students are already demonstrating improvement 
and substantial progress. 

If two subject areas are equally addressed by Chapter 1, failure to show 
gain in either of the subject areas will result in identification of a 
school for program improvement. Program improvement efforts should 
focus on the subject area or areas in which Chapter 1 children fail to 
shov gain or do not make substantial progress toward desired outcomes. 

LEA Responsibilities" -Student Program Improvement 

Q48 . What are an LEA's responsibilities for student program improvement? 

A. Students not showing gains in performance or making substantial progress 
toward meeting desired outcomes must be identified and revisions to 
their Chapter 1 services considered. If after two years these students 
still do not gain in performance or make substantial progress, the LEA 
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must conduct a thorough assessment of their needs and, where 
appropriable, revise the services to meet those needs. For students in a 
school undergoing program improvement activities, those activities may 
meet the requirement for student program improvement as well. 

Q49. Is the definition of "no improvement or a decline" as it is used in 

8200. 38(d) (l)(il) the same for individual students as it is for schools? 

A. Yes. Improved performance for students is defined in the same manner as 
it is for schools--that is, a pre-test to post-test chauge in NCEs that 
is greater than zero. 

Q50. When assessing individual student progress, how reliable are the results 
of group-administered, nationally normed tests? 

A. The standard error of measurement associated with any individual test 

score means that judgments made about an individual's performance based 
solely on test results may be inaccurate. For this reason, it is 
recommended that multiple performance measures (e.g., performance on 
classroom assignments and tests, CRTs, in-class performance, progress 
through the curriculum, etc.) be considered when planning changes in the 
Chapter 1 program to meet the needs of students who do not demonstrate 
improved performance on an achievement test. 

Q51. Must an LEA Identify students for program improvement who attend schools 
that have not been identified as needing program improvement? 

A. Yes. 

Q52. Does student program improvement apply to students attending private 
schools? 

A. Yes. 

Q53. How can student program improvement be implemented in areas where 
student mobility is high? 

A. As with school program improvement, in order to determine if student 
program improvement is warranted, an LEA must have annual test infor- 
mation and measures of success in achieving desired outcomes from the 
beginning to the end of a school year. Students who move out of the 
district or to schools with no Chapter 1 project need not be identified 
for student program improvement. However, childrv^n who move from one 
Chapter 1 school to another must be followed, and, if their performance 
warrants, provided with student program improvement activities. 

Q54. How can substantial progress toward desired outcomes be applied to 

individual students when progress is measured in terms of percentages of 
children attaining specified levels of learning? 

A. Those students not reaching the level specified will be identified for 
student program improvement. Both school and student centered efforts 
should focus on meeting the desired outcome. 
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State Responsibilities 



Q55. Must the State set standards for program improvement or may it allow 
each LEA to do so? 

A. Section 200.37(a)(2)(ii) of the regulations requires that the SEA's plan 
include the "objective measures and standards the SEA and LEAs will use" 
to determine success of the Chapter 1 program, and that the SEA "may 
establish standards" that will be included in the plan. Therefore, the 
SEA may establish standards or allow its LEAs to do so. In the latter 
circumstance, the standards of each LEA become a part of the State's 
program improvement plan. Either the SEA or LEAs, in expressing desired 
outcomes in terms of aggregate performance, may and are encouraged to 
set standards higher than no gain or a decline in aggregate performance 
to identify schools in need of program improvement. 

Q56. Must ^be State's program improvement plan be approved by the committee 
of pracfjitioners? 

A. Section 1020(a) of Chapter 1 requires that the State's plan be developed 
"in consultation with a committee of practitioners." This does not 
require that the committee members, either as a whole or individually, 
be in total agreement with the plan. Rather, the requirement envisions 
continuous consultation with the committee throughout development of the 
plan, 

Q57. What should be the timeline for joint SEA/LEA program improvement? 

A. While it is possible a maximum of three years could pass between 
identification of a school in need of program improveinent and 
implementation of a joint plan, it should 'happen only in those cases, 
where the cou.plexity of first the LEA plan and then the SEA plan 
precludes the more immediate full implementation. LEAs must put in 
place as soon as possible those changes that can be made, and implement 
the full plan as soon as possible. 

Q58. Must i:r» SEA provide assistance to all schools identified as needing a 
joint pl<:n or may it target its assistance in some of rhose schools? 

A. It must provide assistance to all schools so identified. 

Q59. If no funds are available under section 1405, what is a State required 
to do? 

A. At a minimum, States must follow the progress of any school identified 
as needing program improvement, work with LEAs to develop joint plans 
for each school that, after one full year of operation under a locally 
developed plan, fails to show gains in aggregate performance or make 
substantial progress toward meeting desired outcomes, ard ensure that 
program improvement assistance is provided to each school implementing a 
joint plan. Tlie State is not required to make funds available or make 
assistance available from proviaers other than the SEJ^ . 
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What happens if the SEA and the LEA cannot jointly agree on an SEA/LEA 
plan for program improvement? 

The SEA may refuse to approve that part of the LEA's application or 
update, including budgets, related to the school or schools for which no 
agreed upon joint program improvement plan exists. LEAs and SEAs should 
be aware that such action deprives children of Chapter 1 services 
pending final agreement, and should make every effort to avoid this 
situation. 

Must the selection of providers of ^echnical assistance to schools 
xindergoing program improvement be decided prior to an SEA's commitment 
of section 1405 ftinds to provide it? 

Yes- Section 1405 states that parents of participating children, school 
staff, the SEA, and the LEA must jointly agree on who shall provide 
technical assistance to each school. Since the SEA cannot know in 
advance what providers will be selected, it is unable to commit funds. 
SEAs may make plans, however, prior to actual expenditures. For 
instance, SEAs may do either or both of the following: 

1. Hire program improvement specialists, using Chapter 1 administrative 
funds authorized under section 1404, and then charge these persons' 
time, as jointly agreed by the parties in section 1405(b)(3) of the 
Act, for program improvement activities to the 1405 account. 

2. Enter into cost reimbursable agreements with other possible 
providers who are selected and perform the duties. 

How does the requirement tc measure sustained effects under. program 
improvement (section 1021) relate to the sustained effects requirement 
under evaluation (section 1019)? 

The requirement in section 1019 applies to all LEAs, and either through 
sampling or a designed study should yield information about the 
Chapter 1 program in the LEA as a whole. It must be done at least once 
every three years. Under §200 . 39 (a) (2) of the regulations, the 
sustained effects requirement under section 1021 applies to those 
schools implementing a joint LEA/SEA school improvement plan and 
implements the requirement in section 1021(h) of Chapter 1 that the SEA 
and the LEA continue to revise the joint plan until improved performance 
"is sustained over a period of more than one year." I'his requirement 
must be met annually. 
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Statutory Requirements 

Sections 1451, ^ 04(b). and 1405 of Chapter 1 of Title I, ESEA 

Regulatory Requirements 

Sections 200.70 and 200.72-200.75 

Introduction 

The Act sets forth several new provisions under State administration and most 
of them are contained in sections 1451, 1404(b), and 1405. Section 1451(a)(1) 
of Chapter 1 is implemented by §200. 70(a) of the regulations, which provides 
that a State has the authority to issue rules, regulations, or policies for 
the Chapter 1 LEA program so long as they are consistent with the provisions 
of the Chapter 1 statute, regulatious, and other applicable Federal statutes 
and regulations. Section 1451(a)(2) of Chapter 1 and §200. 70(b) of the 
regulations stipulate, however, that State regulations or policies may not be 
issued that limit an LEA's decisions affecting Chapter 1 funds regarding grade 
levels to be served; basic skill areas to be addressed (such ^.s reading, 
mathematics, or language arts); licensed and certified instructional staff to 
be employed; instructional settings, materials, or teaching techniques to be 
used; and other essential support services (such as counseling and other pupil 
personnel services). These limits do not preempt an SE^.'s authority to review 
and approve an LEA's application, however, or relieve an SEA of its respon- 
sibility to ensure compliance with applicable program requirements. 

Section 1451(b) of Chapter 1 is implemented by §200. 70(e) the regulations. 
This regulatory provision requires the SEA to convene a State committee of 
practitioners to review, before publishing, any major proposed or final rule, 
and to ensure that the committee reviews all other nonmajor rules before 
publication, but not necessarily in a meeting. Additionally, if a State 
issues policies, rather than regulations, that the SEA and LEAs are required 
to follow, the State must comply with the same consultation requirements for 
issuing rules and regulations. 

The only instance in which an SEA may issue a major rule or regulation 
relating to the administration or operation of Chapter 1 programs without 
consulting the committee of practitioners is in an emergency when time 
constraints prevent consultation. However, the committee must be convened to 
review the emergency rule or regulation before it is published in final form. 

.1 limit is now imposed on the percentage of State administration funds that 
may be used for indirect costs by statutory and regulatory provisions in 
section 1404(b) and §200 . 72(a) (2) , respectively. 

Section 1405 of Chapter 1 makes funds available for direct educational 
service.. In schools implementing program improvement plans. It requires 
parents of participating children, school staff, the LEA, and the SEA to 
jointly agree to the selection of technical assistance providers and the best 
use of funds. Section 200.72(b) of the regulations implements these statutory 
requirements. 
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S tate Regula t Ions « -General 



Ql. May an SEA limit the percentages proposed in an LEA budget for supplies, 
materials, or other categories? 

A. No. An SEA does not havo Cixe authority to impose limitations on 

reasonable expenditures to implement an effective program that are 
proposed in an LEA's budget and are supported by the LEA's assessment of 
the special educational needs of Chapter 1 children. 

Q2. May the SEA issue regulations governing an LEA's parental involvement 
activities? 

A. The SEA may issue regulations concerning parental involvement so long 
as the requirements are consistent with Chapter 1 and regulations, but 
it does not have the authority to dictate the type of parental 
involvement activities that an LEA chooses to conduct. The SEA does 
have the authority and the responsibility, however, to review LEA 
decisions concerning the use of Chapter 1 funds to ensure cocpliance 
with applicable requirements. 

Q3. Must the SEA differentiate between State and Federal requirements? 

A. Yes. In accordance with §200. 70(d) of the regulations, the SEA must 

identify any State- imposed requirement having to do with the administra- 
tion and operation of Chapter 1 LEA programs, including thosa based on 
State interpretations of any Federal law, regulation, or guideline, as a 
State requirement. 

Review By Committee Of Practitioners 

Q4. When is an SEA required to convene its committee of practitioners? 

A. Before an SEA issues major rules or regulations for the Chapter 1 LEA 

program, it is required to convene its State committee of practitioners 
to review these rules. 

Q5. If State law requires the issuance of proposed rules prior to publishing 
the rules in final form, does the committee of practitioners have to bs 
convened to review both the proposed and final rules? 

A. Yes. If the rules are major and State law requires the use of a 

proposed and final publication process, the committee of practitioners 
must be convened to review both the proposed and final versions of the 
rules prior to publication. 

Q6. Must the committee of practitioner*? be convened to review nonmajor rules 
and regulations before publication? 

A. No. The committee of practitioners must review the nonmajor rules and 
regulations, but the committee does not necessarily have to be convened 
to conduct this review. Responses may be received in wrining or by 
telephone, including conference calls. 
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Q7. When a State issues policies (rather than rules or regulations) that the 
SEA and LEAs are required to follow, what responsibility does the 
committee of practitioners have for reviewing these policies? 

A. The State must comply with the same consultation requirements for 
I2viewing policies that is does for reviewing rules or regulations. 
That is, it must convene the commictee of practitioners to review all 
major policies prior to publication, and ensure that all other noaniajor 
policies are reviewed by the committee. 

Q8. Kay an SEA issue a major rule or regulation without consulting the 
committee of practitioners? 

A. Yes. In an emergency situation when a major rule or regulation must be 
issued within a very limited amount of time, the SEA may issue the rule 
or regulation without consulting the committee of practitioners. 
However, inmiediately after issuance, the SEA must convene the committee 
to review the emergency rule or regulation prior to its publication in 
final form. 

Q9. Section 200.70(,e)(3)(ii) of the regulations reqxiires an LEA majority on 
the committee. Which practitioners should be coxinted as LEA represent- 
atives? 

A. The committee of practitioners must include administrators, teachers, 
parents, members of local boards of education, and representatives of 
private school children. Local administrators, teachers, ana local 
board members are generally representative of LEAs and therefore could 
be counted appropriateJy as such. 

Ftmds 7cr State Administration 

QIO. Is the SEA limited in its use of State administration ftinds for indirect 
cost's? 

A. Yes. Section 1404(b) of Chapter 1 and §200. 72(a)(2) of the regulations 
limit the amount of State administration funds that may be used for 
indirect costs to 15 percent. 

F mds For Implementing School Improvement Programs 

Qll. May school improvement lu^^d^ (section M05 of Chapter 1) be used to hire 
State staff to a'^sist with coi ducting program improvement activities? 

A. An SEA may use section 1405 fund.; to hire State staff to assist with 
program improvement activities if the following requirements are met: 

o The LEA, parents, and staff of the school tnat will receive 
school improvement services jointly agree that this is a good 
use of funds. 

o The State staff provide direct educational services to schools 
implementing program improvement plans 
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Q12. May section 1405 ftinds be used for State administration activities? 



A. No. Section 200.72(b)(3) of the regulations specifically states chat 
section 1405 funds may not be used for State administration. Section 
200.72(b)(1) of the regulations restricts the use of these school 
iwprovenent funds to direct educational services in schools implementing 
program improvement plans . 

Complaint Procedures Of The SEA 

Sections 200.73 through 200.75 of the regulations contain complaint procedures 
that an SEA must implement. 

Q13. What complaiat procedures is an SEA required to have? 

A. In accordance with §200.73 of the regulations, an SEA is required to 

have written procedures for resolving any complaint that the SEA or an 
LEA is in violation of any Federal statute or regulation that applies to 
the Chapter 1 LEA program. Theso written procedures must include 
procedures for reviewing an appeal from a decision of an LEA and for 
conducting an independent onsita investigation of a complaint if the SEA 
determines that an onsite investigation is necessary. 

Q14. Are there specific issues that the complaint procedures must address? 

A. Yes. At a minimum, the SEA's complaint procedures mu5t include the 
following: 

o A time limit of 60 calendar days after the S£A receives a 
complaint to carry out an independent investigation and to 
resolve the complaint. 

o An extension of this time limit only if exceptional circum- 
stances exist with respect to a particular complaint. 

o The rig.it tc request that the Secretary review the final 
decision of the SEA. 
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Statutory Requirements 

Section 1453 of Chapter 1 of Title I, ESEA 
Regulatory Requirements 
Sections 200.39 and 200.71 
Introduction 

Section 1453(a) of Chapter 1 provides that public school personnel who are 
paid entirely with Chapter 1 funds may be assigned limited supervisory duties 
that are assigned to similarly situated personnel not paid with Chapter 1 
funds. Such duties need not be limited to classroom instruction or to the 
benefit of children participating in the Chapter 1 program. Under §200.39 of 
the regulations the amount of time spent on supervisory duties may not exceed 
the least of- the proportion of time that similarly situated non-Chapter 1 
personnel at the same school site spend performing these duties; one period 
per day; or sixty minutes per day. The amount of time spent on supervisory 
duties may be calculated on a daily, weekly, monthly, or annual basis. 
Allowable supervisory duties may include, but are not limited to, such 
activities as supervision of halls, playgrounds, lunchrooms, study halls, bus 
loading and unloading, and homerooms; participation as a member of a school or 
district curriculum committee; and participation in the selection of regular 
curriculum materials and supplies. 

Section 200.71 of the regulations and section 1453(b) of Chapter 1 authorize 
SEAS to use Chapter 1 funds to pay a portion of the salary co^ts of employ^^es 
who are assigned administrative, training, and technical assistance respon- 
sibilities for Chapter 1 and special State programs. Except as discussed 
below, these salary costs iiust be supported by appropriate time distribution 
records that reflect the actual amount of time spent by each employee and 
costs must be charged on a basis of the employee's time distribution records. 

If an employee is assigned responsibilities that jointly benefit a State 
program and Chapter 1 programs, and the actual time spent for each program 
cannot be determined, §200. 71(c) of the regulations provides that costs may be 
charged to the programs on a basis other than the actual time spent on each of 
the programs, provided charges are equitably distributed among funding 
sources. (See example under §200.7i(c) of the regulations.) 

Ql. Who are "similarly situated" personnel? 

A. The definition of "similarly situated" personnel may vary depe ding on 
the duties to be assigned. For example, if the duty is lunchroom 
supervision, it may be appropriate to consider all instructional 
personnel- -teachers and aides- -as "similarly situated." In a school 
that has only Chapter 1-paid aides and regular classroom teachers are 
assigned lunchroom supervision duties. Chapter 1-paid aides could be 
considered as "similarly situated" and assigned to lunchroom supervision 



169 



o ids 
ERLC 



on the same basis as regular classroom teachers. On the other hard, if 
in this same school teachers are not assigned to lunchroom supervision, 
Chapter 1 aides could net be assigned to these duties because there are 
no "similarly situated." 

In defining "similarly situated." it is important that the LEA remember 
the purpose of this provision: to permit Cnapter 1 staff to share in 
certain responsibilities to alleviate the ill will sometimes created by 
the former prohibition against Title I staff assuming non-Title I 
duties. See H,R. Rept. No. 1137. 95th Cong., 2d Sess. 37 (1978). It is 
not to devise ways to use only Chapter 1 personnel to carry out the 
supervisory responsibilities in a school. Accordingly, an LEA should 
ensure that Chapter 1 personnel do not carry a disproportionate share of 
the load. Moreover, the Chapter 1 program may not be harmed by the use 
of Cha^^ter 1 personnel for supervisory duties. 

Q2. May "supervisory duties" include instructional duties? 

A. Yes. Both section 1453(a) of Chapter 1 and §200. 39(a) of the regula- 
tions make specific reference to limited supervisory duties that "need 
not be limited to classroom instruction." Thus, supervisory duties rsay 
include both instructional and noninstructional responsibilities. 

Q3 . May Chapter I staff be assigned supervisory duties If there are no 

"similarly sltiiated" non-Chapter 1 personnel at the same school site who 
perform the duties? 

A. No. Section 200.39(a)(1) of the regulations restricts the assignment of 
supervisory duties to Chapter 1 staff only when there are similarly 
situated non-Chapter 1 staff at the same school site who are assigned 
the duties. 

Q4. May Chapter I aides or teachers be assigned to supervise In-school 
suspension or detention classes? 

A. Yes, if similarly situated personnel at the school site who are not paid 
with Chapter 1 funds are assigned these duties, and the time 
spent by Chapter 1 personnel on these duties does not exceed the limits 
specified in the regulations. 

Q5. Is placement on an LEA's pay scale cr salary schedule that reflects 

different levels ox training sufficient to determine who is similarly 
situated? 

A. No. Determining who is similarly situated must be based on assigned job 
responsibilities . 

Q6. May a teacher cv an aide who is paid partially with Chapter 1 funds and 
partially with local district funds be assigned non-Chapter 1 super- 
visory duties while on Chapter I salairy? 

A. No. Section i453(a) of Chapter 1 and §200. 39(a) of the regulations 

specify that only personnel who are paid entirely with Chapter 1 funds 
may be assigned limited supervisory duties. However, a-. LEA may assign 
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staff partially paid with Chapter 1 funds to supervisory duties during 
tima they are paid with non-Chapter 1 funds. 

Hay Chapter 1 personnel be assigned substitute teaching responsibil- 
ities? 

Chapter 1 personnel may be assigned substitute teaching responsibilities 
if similarly situated personnel at the same school site are assigned 
these duties and performance of them does not exceed the time limits 
specified in §200. 39(a) (2) of tha regulations. Before an LEA uses 
Chapter 1 personnel for substitute teaching, however, ic must ensure 
that truly similarly situated personnel are also used for substitute 
teaching. For example, it would be unallowable to define similarly 
situated so narrowly that few other types of personnel would qualify 
and, as a result. Chapter 1 personnel would carry a disproportionate 
share of the substitute teaching responsibilities. Moreover, the 
Chapter 1 program may not be harmed in ordar for the Chapter 1 teacher 
to do substitute teaching. For example, Clriapter 1 classes may net be 
cancelled. Substitute teaching may be performed by Chapter 1 personnel 
only during nonteaching periods--for example, during pli-nning periods. 

Kay a Chapter 1 aide who works only 4 hours per day be assigned "simper- 
visory duties" for 60 minutes per day? 

No. Part-time Chapter 1 staff who are paid fully with Chapter 1 funds 
may be assigned supervisory duties only on a basis that is proportionate 
to the time that similarly situated full-time personnel ac the same 
school site are assigned the same duties. 

May Chapter 1 staff be assigned Euitipie types of supervisory duties in 
the same day if similarly sitxiated personnel perform them and the time 
limits in 8200.39(a)(2) are observed? 

Yes. Chapter 1 staff may perform different types of super»/isory duties 
in the same day sucn as homeroom for 20 irinutes and bus duty for 20 
minutes if similarly situated personnel at the same school site also 
perform different types of supervisory duties during the day and the 
time limits for Chapter 1 staff as specified in the regulations are not 
exceeded. 

Hay the time limits specified in §200. 39(a)(2) be applied individually 
to each supervisory duty assigned to Chapter 1 staff? 

No. The time limits may not be applied separately to each super^^isory 
duty performed by Chapter 1 staff. These limits apply to the total 
amount of time that Chapter 1 staff spend on supervisory duties. This 
total amount of time may be calculated on a daily, weekly, monthly, or 
annual basis as specified in §200. 39(b). However, the cumulative tirr.e 
an employee spends on supervisory duties may not exceed the least of the 
limits in §200. 39(a) (2) multi^^lied by the number of working days in an 
employee's contract. 



171 
170 



1^ ^ 



Qll. 



A. 



Q12. 



mel Assigned to Chapter 1 and Special State Programs 

May a method other than time distribution records be used to prorate 
costs when SEA staff perform duties that benefit both the Chapter 1 
program and the State compensatory education program and these duties 
cannot be clearly distinguished? 

Yes. As explained in §200. 71(c) of the regulations, when an employee is 
assigned responsibilities that jointly benefit the Chapter 1 program and 
a State compensatory education program, and the employee cannot deter- 
mine the actual time spent for each, it is allowable to charge costs to 
the prograPis on a basis other than the actual time spent on each of 
them. The basis that is used, however, must ensure that charges are 
distributed equitably among the programs. (See example in §200. 71(c) of 
the regulations.) 

When LEA personnel are assigned duties that jointly benefit Chapter i 
and special State or local programs, may the LEA charge costs to these 
programs cn a basis other than actual time spent on specific activities? 

Yes. Section 200.71(c) of the regulations provides that SEA personnel 
assigned to administrative, training, and technical assistance duties 
that jointly benefit Chapter 1 and special itate programs may charge 
costs to the programs on a basis other than actual time spent on each 
progra.T), provided charges are equitably distributed among furding 
sources. An LEA may apply the saire procedures for employees assigned zo 
duties that jointly benefit Chapter 1 and special State and local 
prograirs . 
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"CHAprra 2~FcDsaAt, State, and Local PAaTNgasHir ror Educational 

IWPEOVSMSNT 

"Sec 1501 Findingt and pUUment of purpoM. 

"Sec 1502 Authorixatton of approprUtioft*; duration of ttsUtance. 

"Pavt A—Statk ANb Local Pkucsams 

"auapAaT cknseal PaovuK)Na 

"Sec Allotment to SUtet 

"Sec 1512, Allocation to local educational ajtenciea. 

"aUSTAaT ITATt raoGEAtu 

"Sec 1521 Sutauacs of fundi. 
"Sec 1322 Stata application. 

"susf Aa7 ux:al TAacmo AUiffTANCs paocaAMs 

"Sec 15.11. Targeted uaa of funda. 
"Sec 15.'i2 Authoriud activitiea. 
"Sec 1533 Local application. 

"auiPAur •i—srrccTivt sckoolj paocaAua 

'Sec 1541 Esubliahmef 
"Sec. 1542. Effective KhooU. 

"Pabt B—National PdooaAus and AcnviTiEa 

"Sec 156L General authority. 

"Sec 15<i2 National DtfTusion Network activities. 

"Sec InsKfwnsjvs Book Distribution progrsm for reading motivation. 

"Sec l.5<»4 Arts in education pru>;ram. 

'See LVJ5 Lnwrtlstcd education p. 3Cpram. 

"Sec 1566. Blue tiibbon S»VocU program. 

"Past C— GftHCiAL ADMiNisntAtivs Paov:stO/;£ 

"Sec I.S71 MaintenanceofcfTort. Federal fu*>disuppiemenUry. 

"Sec 1.S72 Psrticipation of children enrolled lu ( iya;« echtwU 

"Sec 1573 Evaly(»tions and reporting. 

"Sec 1.S74 Federal administration. 

"Sec '575 Application of General Education Provisions Art 

"Sec 1576 Traniition provisions 

"TITLE ll-CRITICAL SKILLS IMPROVEMENT 

"P>rt a— Dwicirr D. Eisknhdwkr Mathkuatics and Scunps Education \ct 

"Sfc 2iKil Short title. 

"Scv 2002. SuUment of purpooe 

"Sec 2003 Program authorized. 

"Sec 2004. Allocation of funds 

"Sec 2005 I n-Stau •apportionment 

"Sec 2^)6 Elementary and tecoiidary education programs 

"Sec 20^)7. Higher education programs 

"Sec 2008 Sute application. 

"Sec 2009 Local application 

"Sec 2010. Participstton of children and teache>x from private schools 

"Sec 2U1 1 Federal administration, 

"Sec 2012 Ns'ional programs 

"Sec 2013 Derinitiont 
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"PAaT 8— FoKtiON Languages Assistancs 

"Sec 2101. Short title 

"Sec. 2102. Findings 

".Sec. 2103. Program ttuthori/ed 

"Sec. 2*04. AilotmenU. 

"Sec. 2105 Definitionk 

"Sec 2106 Authorization of appropriations 

"Pabt C-Prksidkntial Awakps >6r TkACHiNG EacELUtNCE IN Math£Matic« and 

SciCNCt: AND IN FuttUGN LaNGUAGK» 

"Sec. 2201. presidential awards 
"Sec 2202. Administrative uroviaionb 
"Sec 2203 Authorization of appropriot.ons. 

•TITLE lU-MAGNET SCHOOLS ASSISTANCE 
"Sec 3001. Authorization of appropriations, reservation. 
"Sec 3002. Eligibility. 
"Sec. 3003 Statement of purpttec 
"Sec. 3904 Pribram authorized 
"Sec. 3005. Definition. 
"Sec. 3{}06. Uses of funds 
"Sec. 3007. Applications and requirements 
"Sec. 3008 Special consideration. 
"Sec. 3009. Prohibitions 
"Sec. 3010 Limitation on payments 
"Sec 3011 PaymenU 
"Sec. 3012 Withholding 

"TITLE IV-SPECIAL PROGRAMS 
"Part A— Women's Educational Equity 
"Sec 4001. Short title; findinga and statement of p«irpoi>e 
"Sec 4002 Program authorized 
"Sec. 4003 Application, purticipation 
"Sec 4004 Challenge grants 
"Sec. 4U(»5. Criteria and priontiea 
"Sec 4006. Reports, evoluation. ond dibsemination. 
"Sec 4007. Authorization of appropriations. 

"Part B— Gutlu anu Tau-ntsd Chiuiren 

"Sec 4101 Short title 

"Sec 4102 Findings and purpo6e» 

"Sec 4103. Definitions. 

"Sec 4104 Authorized programs 

"Sec 410.5 Program priorities u 

"Sec 4106 Participation o: private bchool children and teachers 

"Sec 4>07 Adminutration 

■'Sec 4108 Authorization of ttpproprutioiis 

' Part C—Aukh J EiLENotu Fiiuxiwsiiir PaocaAM 

"Sec 4301 Findmgi 

"SU&l'ART } -PROtiRAM >OR StCONOARY SCJIOOL iTUDaNTS ANDTgACHSaS 

"Sec 4:ni E-tufclibhmcnt 
"St;c 4312 Applicotions 

"bUBIAKT 2 — I*K(»<;kAMS KjK <»I »>tH AMMtlCANi AND RIJrkNT IMMIGRANTS 

"£ec 4:J2I Ealubltuhinciit 
"Sec 4322 Apphctttiont* 

"Sec 4X11 A<lnnniilruhvi- provi»H»ii«< 
"Sec 4332 Aulhori^utJ<»n ol «ppr.)priutionB 

"|*AK. I> iMMK.KANT EuUOATION 

"Sec 4401 .Sh<.''» tnU- 4 

"Sec 4402 IVhiiMion-* 1 K I J 

■'Sec 44».t AuihonaiiionKumlun.KUiiou of appropriations U U 

"Sec 4h04 KiiiU udminihtruiivc loh^ 
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■Sec UOh VVilhhoWing 

"Sec 440ti Sut« cntillemcnU 

"Sec 4407 of fundi 

•"Sec J 408 Application* 

•Sec 440y Payment 

• Sec 4410 KeporU, 

"Pa*T E-TKaRlTOWAL A$5I«TANC» 

' Sec 4f.0i Genera) aiauUnce for the Virgin Itlanda. 
"Sec 4ri02 Territorial tt2C%,JT training c^Utancs 

•Pa«t P— ScctrTAA.'i FuNo TOM. Innovation in Education 
"Sec 4t»0l Program authorized 
•Sec m2 Optional tet'U for acaderaic excellence. 
'Sec 4IUJ3 Technology education 
"Sec 4WM Progranu for computer-baaed education. 

•Sec 41^)5 Procrama for the impruvemenl cf coroprehenaive jchool health 
education. 

•'Sec h'Mki Alternative curriculum schoola. 
"Sec 4iU)7 Authorization of appropriationa 

"TITLE V-DRUG EDUCATION 
"Sec SlOl Short title. 
•Sec 5102 Findings. 
"Sec 510J Purpose. 

•"Part A— Financial AfistffTANCiL Poa Drug Aauss Education ano Pssvckhon 

PaOGKAua 

•'Sec 5111 AufHorization of approprutionf 
•'Src 5U2 Hewrvatiooa and State ailotmenU 

'•Past B— Statx and Local Psocsams 

•*Sec 5121 U&e of allotmenU by St^tea. 

• Sec 5li2 Slate programa. 
Stc ril^.l State appTicationa 

I i>cc 5124 Rebponsibilities of State educational agenciea 

' bcc 5l2.'> Local drus abuse education and prevention programa 

Scc 512<> Local apphcationa 

'Sec 51J7 Slate reporta 

'•Pakt C— National PaocsAM 

"Sec 5i:U Grants to institutions of higher education. 

"See 51.12 Federal activities 

"See S*X'I Programs for Indian youth 

'Scc 51^)4 Programs for Hawaiian natives 

' Scc 6|.{5 Regional centers 

"Paut D'GKNCaAL PaovisioNS 

"Sec 5N! Def'nitions 

I Sec 5142 Functions of the Secretary of Education. 

'Sec 5143 Purtictk>ation of child'^en and teachers from private nonprofit 
schools 

"Sec 5144 Materials 

•'Pakt E— Misceijjinkous PaovuioNS 

"Sec 51!)! Indian education programs 
Sec 511)2 Transition. 

"TITLE VI-PROJECrrS AND PROGRAMS DESIGNED TO ADDRESS SCIiOOL 
DROI'OUT PROBLEMS AND TO STRENGTHEN BASIC SKILLS INSTRUCTION 
• Pakt A— Arista nci to AoDaaaa School Dkopout PaotLSMa 

"Sec fi(Hil Shori title 

"Sec WM»2 Purpoiie 

'Sec dUHi'A Autncrtiation of appropriations 
"S«C Ml04 (;ranta to local ediicutiunal agencies 
"See (iiMir) Application 
"Sec ItMUi Authorized activities 

"Sec MMl Diktribution of auul.knce, limitation un coetta 
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"Pakt B-A:>2>i:kTAH{ l to Pkuviu&. Bauc Skills iMrauvcMLNT 

*'Sec 6101 Short title 

••S« 6lo2 Purpose 

"Sec. 6103 AuthuriAituto uf upproprutions 

*'Sx C1U4 (irunt^ to local iducationul ugtncies. 

"Sec. 6105 Authurimi uctivities. 

"Sec. 6106 Applicutiun 

"Pakt C— Gt«i.KAL Pkovoions 

"Sec. C2<Jl Generul provinionj. 
"Sec. C202 DeHnitiuna 

•TITlE VII-BIUNGUAL EDUCATION PROGRAMS 

••Sec. 7001 Short title 

••Sec 7<K)2. Pulicy. bppropriutionb 

"Sec 7()0:l Dennition^, regulution:i 

••Pakt A— Kinanual Ail^uita. • i »-oa Biunouau Eoucatjon Pkogkams 

"Sec. 7(r21 Dtlinguul educution programs 
"Sec. 7022 Indian children in achr 

••pAKT B—Data C^tJxcrtoN, Evaluation, and Rcssakch 

'*Sec. 70J1. Use of fund:* 

"Sec. 7o:i2. Grants for Si;ite prot;rams. 

"Sec. Hm Program ev^lusition rc^uiremenU 

"Sec. 7034. Evuluutiun u:»5iitiince centers 

•'Sec. 70:tt. Research 

"Sec 70^(6 Coordination uf research. 

"Sec. 7037. Education stati:ktiC8 

••Pakt C-Tkainin*; and Tcchnjcal AiSisTANcic 

"Sec. 7041 Uk«of fundb 

"Sec. 7042 Multifunctional reikource centers. 

"Sec 704U Kelluwbhipa 

"Sec. 7044 I'nority 

"Sec. 7045. Stipends 

"Pakt D— AuMiNiarraATioN 
"Sec. 7051 Office of BtlinKu.il Educutiun und Minurity Languages Affairs 
'*Scc 7052 Limitutiuii uf authurity 

"Pakt E-TuANarrioN 

"Sec 70(k1 Trunsitiuu". 

c. 3002. Conforming uniendmenta. 
c. lOOa KepeuU 

c 1004. Special rule on w.hool dro|.out oc, oni^ration progr/im 

TITLE H-AMENDMh NTS TO OTHER EDUCATIONAL PROGRAMS 
Pakt A— Imi-act Aio Pkockam 

c 2001 Short title 

a(jbi*AaT i—puauc law 874 

c 2011. Adininutrative amendnienUi 

c 2012. Heauthurizatiun 

c 2013 Kederul acquuition of reul property. 

c 20U Enlitlcnienta und puynients 

c. 2016 Method of payment 

c 2016 Children fur whum local agency is unable to provide education. 

c 2017 Duabter a^iatunce -or 

c '2018 Treatment uf children reniding on property assisted under section » ol 

the United StuW* Housing Act of 1937. ^ . , 

c '2019 Children residing un. or whooe parenU are employed on, federal 

proixrrty 

c 2020 RcguLtiuii requirenienta 
ic '2021 Ikfinition 
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SUtPAXT 2— PUBUC LAW ftlS 

Sec 2tm Keauthonzatioo 

f** ^*^!'- A<**n»n>*twt>ve aroendmenu 

bee mi3 Disaster assuUnce 

Sec 2iltA Technicul amendment. 

Pa«T B-AouLT EOUCATION 

Sec 2101 Short title 

Sec 210i Amendment to Adult Education Act 

•TITLE III-ADULT EDUCATiON PROGRAMS 
"Sec 301 Short title 

•'pAar A— Basic PaoctAU Pkovisions 
'Sec 'Ml Statement of purpose 
"Sec nenniiions 

■Jxrc :J1:J Authorization of appropriation*, allotmenta. 

••Part B-Stati PaocaAMi 
**auaPA8T 1— aAfic «ta/« cxants 
Sec .121 Basic yracta. 
"Sec :i22 Use ol funds; local apph • ona 
c **f* Private sector adult educ*;,*on training 
bcc Local adroinUtralivt cost limiu. 

-iUttPAkT 2-paoc8Afcia roa coaaccrtONi eoucation and ioucation fob ot«m 

)NnmJT10NAUZ£0 INUVIOUALS 

"Sec 326 Program authorized 

*'SU9PAtT a— 5TATK A0M1N15TRAT1VS SCSPONSJaiUTIES 

"Sec Xil State administration. 

■ Sec 3J2 Sute advisory council on adult education. 

"suapAar 4— planning and appucationc 
"Sec 34 > Slate plan and application 
"Sec 34£ Four-year State plan. 
"Sec 343 State applications 

"SUBPART 5— IVALUATION ANO-IATI Plan AMINOMSNta 

"Sec 351 Sute plan amendmenU 
'Sec 352 Evaluation 

"euapAaT a— oemonsttkation pBOjccra 
■'Sec 353 Special experimental demonstration projects and teacher training 

■'SliaPART 7— PCOEBALaHAaK. FLOLKAL AOMIN ISTB AT) VC aCSPONSllllUTUS 

"Sec u6l Pay men ta. 

"Part C-WoaicPLAC« Litssacv ano Engush Litkbacy GsANta 

"Sec 371 Business, industry, labor. «nd education partnerships for workplace 

literacy i— r- r 

"Sec 372 English literacy granU 

•"Part D-National PaoaaAMS 
"Sec 3H1 Adult migrant farmworker and immigrant education 
. g*^ Adult literacy voliintec-r training 

Sec 38.1 State program analysi:»a!>&ist4ince and policy studi.*3 

Sec 384 National reaearch activities 
"S«iC 3H5 Limitation** 

Part C— Eoucation loa EcoNOMir oecuairv 
Sec 2301 Reauthorization of partnership in educal.oo 
Sec ^iOi Star SchouU progranr. authorized 

"TITLE IX-STAR SCHOOLS PROGRAtn 
"Sec m Short title 
'Sec b02 Statement of purpose 
"Sec 9U3 Program authorized 
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*'Sec. 9C4. Eligible telecomrounicstiona partnershipa. 
**Sec 905. Applications. 

**Sac 906. Duiaemicalioa of course* and mileriale under tha Star Schoola 

proeraiD. 
•*Soc 907. Dtrmlliona.", 

fee. 2303. Rer saU. 

Part D— Vocatia\al Education 
Sec. 240L Technical amendment 

}cc- 2402. The National Center for Reaearch m Vocational Education. 

Past £--CoMpa£iicN8iys Child Dsvsuopuskt Peograu 

fee. 250L Short Utle. 

fee. 2502. SUUroent of purpose 

fee. 2503. Program authorized 

"Subchapter E — Comprehensive Child development Program 

*'Sec 670ra. Short tiUe, 

**Sec. 670n. Child development projects. 

"Sec. 670o. LimiUtion. 

*'Sec 670p. Applicability of c<rtain rules and FCguUtions. 

**Sec. 670q. Continuing evaluation of projecta. 

"Sec. 670r. General aam mist ration. 

*'Sec. 67Ga. Definitiona. 

*'Sec 670t. Autboriiation of appropriations.**. 

See. 2504. Conforming amendmenta. 

Pabt F— Higher £iu>catk>n' 

Sec. 2601. Robert T. StaHbrd student loan program. 

TITLE in-EDUCATIONAL ASSESSMENT. ACHIEVEMENT. AND 
ADMINISTRATION 

Part A— SrATiSTict 

Sec 300L National Center for Education Sutistica. 

Sec. 3002. ElemenUry a id Secondary Education Act of 1355 daU. 

Part B~Puno ros Tis Improvsurnt ano Raioiu op Schools and Tiaching 

Sec. 3201. Short title. 

Sec. S202. EiOabli^hmeiitof Fund, 

suaPAaT 1— grants roa schoolr anotkachkas 

Sec 3211. Fund for the Improvement and Reform of Schoola and Teaching 
Sec. 3212. Applications 

auaPART 2 — PAMlLY-fiCHOOL PASTNSaaHlP 

Sec. 3221 Findings and purpo*^ 
Sec. 3222. Eligible agency 
Sec. 3223. Program authorized 

SUSPAitT ^— ADMlNUn'RATlVR PaOVlSION8 

Sec. 3231. Board authorized 

Sec. 3232. Dihsemination and reporting 

Sec 3233. Coordination with the Fund for the Improvement of Pbstaecoodary 
Education 

SUaPART 4— CSNeaAL PROVISIONS 

See. 3241. Special grant rulea 

Sec, 3242 Authorization of uppropriationa 

Sec. 3243 Definitions 

Part C'-Nationai. Assessuknt op Eoucational PaooRssa 

Sec. 3401 Short title. 

Sec. 3402 Statement of purpobe 

Sec 3403 National aa«eeament of educational process 

Pa&t D— Gknkral Eoucation PaovuiONS A':t 
Sec 3&0I Enfotcement under the General £d*\c»;ion Provisions Act. 
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"Pamt E~£Nroacu4SNT 

"Sec 451 OfRce of Aominutrative Law Judges. 

"S«h: 452 RtJCovery of funcU 

"Sec -1,^ Measure of recovery 

"StfC 454 Remedies for existing violations. 

"Sec 455 Wiihholdim? 

*'S«;c 4.}(i C^^ase and o^itt orders 

"Sec i'u Compliance agreements 

*'Sec 4'*ri Judicial review. 

"Sec 4r>i> Ube of recovered funds 

4t)0 Definitions". 

TITLE IV-EDUCATION FCR NATIVE HAWAIIANS 

Sec 4(M)1 Findings 

St^- AiHM Purpose 

Sec 41M)3 Native Hawaiian model curriculum implementation project. 

Sec 4(H)4 Native Hawaiian famtly-ba^si education centers. 

Sec -ilHlS Native Hawaiian higher education demonstration program 

Sec 4iH)ti Native Hawaiian gifted and talented demonstration program 

Sec 4(H>7 Native Hawaiian special education program. 

Sec 41)08 Adminutrative provisions 

TITLE V-INDIAN EDUCATION 

Pait A^BuaCAu and Conthact Schoou 

Sec 5101 Short title 

Sec 5)02 Prohibition on transfers of Bureau and contract schools. 

Sec 5UU Report on temporary actions taken for a year 

Sec 5104 Eligibility and espansion of Bureau funded achools. 

Sec 5105 Dormitory criteria. 

Sec 5106 Regulations. 

Sec 5107 Formula modifications. 

Sec 5108 Administrative cost. 

Sec 51u9 Local procurement 

Sec 5110. Coordinated programs. 

Se: 5111 Consultation. 

Sec 5112 Indian employment preference. 

Sec 51i:i Personnel compensation, recruitment, and retention studies 

Sec 51 14 Regular compensation of Bureau educators, nonvoluntary furloughs. 

Sec 5115 Po6t differentials 

Sec 5116 Early childhood development program 

Sec 5117 Definitions 

Sec 5118 Sequestration orders 

Sec 5119 Tribal departments of education 

Sec 5120 School boundaries 

Pabt B— TaiftALtv CoNTKOLJLSD SchoolGsantv 

Sec 5201 Short title 

Sec 52u2 Findings 

Sec 5203 Decldratiori policy 

Sec 5'204 Grants authorued 

Sec 520.5 (^mpauition of grants 

Sec 52()6 Eligibility for |(rants 

Sec 5'207 Durai ion of eligibility determination 

Sec 5'208 Payment of grants; inve&tnient of funds 

Sec 5209 Application with respect to Indian SelfDeiermination and Education 

A&aibtance Act 

Sec 5'210 Role of the Director 

Sec 5211 Regulations 

Sec 5212 DeTinittons 

Past C— Dti'AMTMk.NT or Ecucation 

Sec 5.i01 Short title 

8USPAKT l—riNANCIAL ASSI&TAN( i TO LOCAL COUCATIUNAL AGkNCIkS /UH Tllh. 
SOUCATION UI^ iNUIAN CMILOSkN 

Sec 5J11 Dcclarution of policy 
Sec 5312 Grant* to local educational agencies 
Sec 5J13 Uacs of Federal funds 
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Sec. 6314. ApplicaUons for granU; conditions for approval. 

Sec. 5315 Payments. . . 

Sec 6316 Aulhori2aUonofappropnaUons;a4justmenU. 

W»PAa7 a-SPKClAL MOGEASU AND fMECTU TO IMPROVE tt>UCAT10N«. 

0PK>aTUNrnics ro» inoum cmudsen 
fiS9i ImDrovemcnt of educational oppcrtunilias for Indian chiWren. 
is tel^^Monal training programs for the teachers cf Indian 
children. 

Sec 5323. Fellowsbics for Indian children- 
Sec. 5324. Gifted and talented 

suafAKT s-awjAL paoGiuMa asLA-nNC to adult education roa inoianb 
Sec. 6330. Improvement of educal-onal opportuaitiea for adult Indians 

SUaPAfcT 4— faOGBAU ADUiNlSTSATlON 

8«c 6341 OfTiceof Indian Education. 

sS* 6342: NaUonal Advisory Council of Indian EducaUon. 

Sec 6343. Authorization of appropriations 

eUBPAST 6-~WlSCELXJiNK0Ua 

Bsc 6361. Definitions. 

Sec. 6352. Conforming mmendroenU 

p^2T MlSCKUJ^NKOUS pROVtSIONt 

5401. Navajo community colleges. 
Sec 5402. Payment of granU. 

Sec. &403. Matching funds. , 
Sec 6404. Enrollment and general assiaUnco payroenU. 

tl§l: \^T^^ Ind-n and M^. N.Uv. CuU««> .nd ArU 
Development 

Pakt B- Whitc Housk CoNfwiEHCE ON Inwan Education 
Sec. 6501. Findings. 

Sec 6502. Authorisation to call conference 

Sec 6503. Composition of conference 

Soc. 5504. Administrative provisions 

Sec 5505 Reports. 

Sec. 5506 Advisory committee 

See 6507 Gifts and title to certain property. 

Sec. 6508, Authorization of approprtaliona 

TITLE VI-GENERAL AND MISCELLANEOUS PROVISIONS 
Psai A— MiscEixANEOus Education Provisions 

SURPAKT I— KDUCATION tOU TMK H0MBUC3S 

Sec 6001 Technical amendment. 

UUBPAST 2--SPICCIAL CEANT PftOGBAM 

gee 6011. Education and training for individuals at ruk. 

Past B— Peohisition oj DiaI/-a Porh 
Sec 6i0l Amendment to the Communications 'ict of 1934. 

Paet C-Sruoitt 

Ctc 6201 Even sUrt study 

Sec ^^'^C? Student dropout Bludy ^ ^u.tA,^^ 

IS, 6203 Study of Suite operated program for handicapped children 

Sec 6204 Study on lutorinn pro^iams 

Sec 6205 St jidy of local u^e of chupUrr ^ funds. 

Sec em Nulionalsludy of effective schooU programs. 

Sec 62U7 Study of fund distribution , . , .. 

Sec 6208 Study relating tu women s educational equity. 

Sec 6209 Immigrant eJucui ion report and Wi^J^^^^^ 

Sec 6210 Annual reiMirt on education of Indian children 

Sec 6211 Kc^eurch rcluiing to bihnKual education 

Soc 6Ur2 Uilinguultrainingfellowahip impact itudy. 

Sec 6213 lUipurt on bill atjuul education 
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Sec ti^U Joint kludy of services 

Sec liJI.') Report on projecu developed with a:»siiilance from the Fund for Improve- 
ment and Reform of SchooU and Teaching 

Part Glnkrai pMovtsiuNs 

Sec U'M)\ Deftnittonk 

Sec UuilKct Alt provikion« 

Sec liJiM ii^fU i live dale 

TITLE I~ELEMENTARY AND SECONDARY 
EDUCATION PROGRAMS REAUTHORIZED 

SKC. IIWI. AMENDMENT TO TliK ELEMENTARY AND SEOINDARV 
KlU ' ATiON ACTOKISSS. 

The Elementary and Secondary Education Act of 1965 (20 USC. 
2701 et seo.) (other than title X of such Act) is amended to read as 
follows: 

20 USC 2701 -SECTION I. SilOKTTiTI.E. 

"1 his Act may be cited as the 'Elementary and Secondary Edu- 
cation Act of 1965*. 

"TITLE I-BASIC PROGRAMS 

•CHAPTER l-FINANCIAL ASSISTANCE TO MEET SPECIAL 
EDUCATIONAL NEEDS OF CHILDREN 

20 USC 2701 "SE(\ |0«|. I>E( l.AKATION OK POLK Y ANU i;f ATEMENTOK PUKPOSE. 

**(a) Deci^ration or Poucy.— In recognition of— 

*•(!) the special educational needs of children of low-income 
families and the Impact of concentrations of low-income families 
oil the ability of local educational agencies to provide edu- 
cational programs which meet such needs, and 

"(2) the special educational needs of children of migrant 
parents, of Indian children, and of handicapped, neglected, and 
delinquent children, 
the Congress declares it to be the policy of the United States to— 
"(A) provide financial usbistance to State and local edu- 
cational agencies to meet the special needs of such 
educationairy deprived children at the preschool, ele- 
mentary, and secondary levels; 

"(B) expand the progi-^'i authorized by this chapter over 
the next 5 years by increasing funding for this chapter by at 
least $500,000,000 over baseline each fiscal year und 
thereby increasing the percentage of eligible children 
served in each fiscal year with tfie intent of serving all 
eligible children by fiscal year 1993. and 

**(C) provide such assistance in a way which eliminates 
unnecessary administrative burden and paperwork and 
overly prescrimive regulations and provides ncxibilily to 
Slate and local educational agencies in making educational 
decisions 

"(b) Statement of Purpose.— 1*he purpose of assistance under 
this chapter is to improve the educational opportunities of 
educationally deprived childrei^ by helping such children succeed in 
^ the regular program of the kK:al educational agency, attain gradt- 
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level proficiency, and improve achievement in basic and more ad- 
vanced skills These purposes shall be accomplished through such 
means as supplemental education programs, schoolwide programs, 
and the increased involvement of parents in their children s 
education. 

"PART A-BASIC PROHRAMS OPERATED BY LOCAL 
EDUCATIONAL AGENCIES 

-'Subpart 1— Ailocaiions 

-SEC 1005. BASIC (JK ANTS. 20 USC 27 IL 

"(a) AMOUNT o? Grants.— ,u • a ^ 

"(1) Grants ro« territoriks.— There is authorizsd to be Apcropnaiion 
appropriated for each fiscal year for the purpose of this para- «uihonzaiion 
graph 1 percent of the amount appropriated for such year for 
payments to Stales under this Bection. The amount appro- 
priated pursuant to this paragraph shall be allotted by the 
Secretary (A) among Guam, American Samoa, the Virgin Is- 
lands the Northern Mariana Islands and the Trust Territory of 
the Pacific Islands according to their respective need for grants 
under this part, and (B) to the Secretary of the Interior in the 
amount necessary (i) to make payments pursuant to paragraph 
(I) of subsection (d). and (ii) to make payments pursuant to 
paragraph (2) of subsection (d). The grant which a loca edu- 
cational agency in Guam, American Samoa, the Virgin Islands, 
the Northern Mariana Islands, and the Trust Territory of tht 
Pacific Islands is eligible to receive shall be deterniined pursu- 
ant to such criteria as the Secretary determines will best carry 
out the purposes of this chapter. 
"(2) Grants for u)cal educational agencies and Puerto 

RICO — 

"(A) In any ca**e in which the Secretary determines that 
satisfactory data for that purpose are available, the grant 
which a local educational 'igency in a State is eligible to 
receive under this subpart tlr a fiscal year shall (except as 
provided in paragraph (3)), be determined by tnultiplying 
the number of children counted under subsection (c) by 40 
percent of the amount determined under the next sentence. 
The amount determined under this sentence shall be the 
average per pupil expenditure in the State except that (i) if 
the average per pupil expenditure in the Slate is less than 
80 percent of the average per pupil expenditure in the 
United Stalcij. such amount shall be 80 ^rcent of fne 
average per pupil expenditure in the United States, or (it) it 
the average jHir pupil expenditure in the State is more than 
120 percent of the average per pupil expenditure in the 
Untied Stales, such amount shall be 120 percent of the 
average per pupil expenditure in the United States. 

"(B) In any ca?,c m which such data are not available 
subject to paragraph Ci), the grant for --ny local educational 
agency in a SliUe shall be determined on the baiiis of the 
aggregate amount of such grants for all such agencies in 
the county or counties in which the school district of the 
particular agency is located, which aggregate amount shall 
Li equal to the aggregate amount determined under 
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subparagraph (A) for such county or counties, and shall be 
uHocuted among those agencies upon such equitable basis 
as may be determined by the State educational agency in 
accordance with the basic criteria prescribed by the 
Secretary. 

"(C) For each fiscal year, the Secretary shall determine 
the percentage which the average per pupil expenditure in 
the Conimopwealth of Puerto Rico is of the lowest average 
per pupil expenditure of ar.y of the 60 States. The grant 
which the Commonwealth of Puerto Rico shall be eligible to 
receive under this subpart for a fiscal year shall be the 
amount arrived at by multiplying the number of children 
counted under subsection (c) for the Commonwealth of 
Puerto Rico by the product of— 

"(i) the percentage delermineo under the preceding 
sentence; and 

**(ii) 32 percent of the average per pupil expenditure 
in the United States. 
'*<3)SFfc:CIAt ALIjOCATION frocedures.— 

"(A) Upon determination by the State educational agency 
that a local educational agency in the State is unable or 
unwilling to provide for the special educational needs of 
children described in clause (C) of paragraph (I) of subsec- 
tion (c), who are living in institutions for neglected or 
delinquent children, the State educational agency shall, if it 
assumes responsibility for the special educational needs of 
suwh children, be eligible to receive the portion of the 
allocation to such local educational agency which is attrib- 
utable to such neglected or delinquent children, but if the 
State educational agency does not assume such responsibsl- 
ity» any other State or local public agency, as determined by 
regulations established by the Secretary, which does 
assume such responsibility, shall be eligible to receive such 
portion of the allocation. 

"(B) Sn the case of local educational agencies which serve 
in who'e or in oart the same geographical area, and in the 
case of a local educational agency which provides free 
public education for a substantial number of children who 
reside in the school district of another local educational 
igenry. the State educational agency may allocate the 
an it of the grants for those agencies among them in 
lUi manner as it determines will b«:at carry out the pur- 
poses of this chapter. 

"(C) In any State in which a large number of local 
educational agencies overlap county boundaries, *he State 
educational agency may apply to the Secretary for author- 
ity during any particular fiscal year to make the allocations 
under this part (other than section 1006) directly to local 
educational agencies without regard to the counties or may 
continue tu make such allocations if the agency had the 
authority to do so under chapter 1 of the E^^ucation Consoli- 
dau^-i and Improvement Act of 1981. 1/ the Secretary ap- 
proves an application of a State educational agency for a 
particular year unde*- this subparagraphs the State edu- 
cational agency shall provide assurances that such alloca- 
tions will be made using precisely the same factors for 
determining a grant as are used under this part and that a 
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procedure will be established through which local edu- 
cational agencies disbaUbfied with the determinations made 
by the State educational agency may appeal directly to the 
Secretary for a final determination. 
"(4) Dei-inition.— For purposes of this subsection, the term 
'State* does not include Guam, American Samoa, the Virgin 
Islands, the Northern Mariana Islands, and the Trust Territory 
of the Pacific Islands. _ ^ * . . j 

"(b) Minimum Numukk ok Children To Quauky.-A loca edu- 
cational agency shall bi? eli^'ib^e for a basic grant for a fiscal year 
und"r this subpart only if meets the following requirements with 
respect to the number of childreK counted under subsection (c): 
"(l) In any case (except as provided in paragraph UUi in which 
the Secretary determines that satisfactory data for the purpose 
of this subsection as to the number of such children are avail- 
able on a school district basis, the number of such children in 
the school district of such local educational agency ihall be at 

'*(2) In any other case, except as provided in paragraph (3). the 
number of such children in the county which includes-^such local 
educational agency s school district shall be at least 10. 

"(3) In any case in which a county includes a part of the 
school district of the local educational agency concerned and the 
Secretary has not determined that satisfactory data for the 
purpose of this subsection ailable on a school district basis 

for all the local educational . ^jencies or all the counties into 
which the school district of the local educational agency con- 
cerned extends, the eligibility requirement with respect to the 
number of such children for such local educational agency shall 
be determinod ia accordance with regulations prescribed by the 
Secretary for the purposes of this subsection. 
-(c)Ciiiu)HEnToBeCouhteu.- S^^o^nT'^''^ 
•'( I) Catkgouies ok niiLUUEN.— The number of children to be 
counted for puriKJses of this section is the aggregate of— 

"(A) Mie number of children aged 5 to 17, inclusive, in the 
school dihtrict of the local educational agency Irom families 
below the poverty level determined under paragraph 

"(B) the number of children aged 5 to 17. inclusive, in the 
school district of buch agency from families above the pov- 
erty level as datrinined under paragraph (2xB>, and 

*\C) the nuinbcT of children aged T) to 17. inclusive, in the 
school district of such agency living in institutions for 
neglected or delinquent children (other than such institu- 
tions o|Hirated by the United States) but not counted pursu- 
ant to subpart 3 of part I) for the purposes of a grant to a 
Stale agency, or being supported in foster homes with 
niihhc funds 
*\'h Dkn EUMINATION 0I-* NUMUEK 0I-* (rlUl.nHEN.— 

'•(A) For the purposes of this section, the Secretary shall 
deterinnu' the number of children aged 5 to 17. inclusive, 
from fainilu^s below the poverty level on the basis of the 
most leceiit satisfactory data available from the Depart- 
ment of Commerce for local educational agencies (or, if such 
data iii'v not available for such a^iendes. for counties); and 
in dtterinmiiig ine families which are below the poverty 
level the Si cretary shall utilize the criteria o! poveity used 
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by the Bureau of the Census in compiling the most recent 
decennial census. 

"(B) For purposes of this section, the Secretary shall 
determine the number of children aged 5 to 17, inclusive, 
from families above the poverty level on the basis of the 
number of such children from families receiving an annual 
income, in excess of the current criteria of poverty, from 
payments under the program of aid to families with depend- 
ent children under a State plan approved under title IV of 
the Social Security Act; and in makmgsuch determinations 
the Secretary shall utilize the criteria of poverty used by 
the Bureau of the Census in compiling the most recent 
decennial census for a family of 4 in such form as those 
criteria have been updated by increases in the Consumer 
Price Index. The Secretary shall determine the number of 
such children and the number of children of such ages 
living in institutions for neglected or delinquent children, 
or being supported in foster homes with public funds, on the 
basis of the caseload data for the month of October of the 
preceding fiscal year (using, in the case of children de- 
scribed in the preceding sentence, the criteria of poverty 
and the form of such criteria required by such sentence 
which were determined for the calendar year preceding 
such month of October) or, to the extent that such data are 
not available to the Secretary before January of the cal- 
endar year in wnich the Secretary's determination is made, 
then on the basis of the most recent reliable data available 
to the Secretary at the time of such determination. The 
Secretary of Health and Human Services shall collect and 
} transmit the information reauired by this subparagraph to 

the Secretary not later than January I of each year. 

"(C) When requested by the Secretary, the SecreUry of 
Commerce shall make a special estimate of the number of 
children of such ages who are from families below the 
poverty level (as determined under subparagraph (A) of this 
paragraph) in each county or school district, and the Sec- 
retary is authorized to pay (either in advance or by way of 
reimbursement) the Secretary of Commerce the cost of 
making this special estimate. The Secretary of Commerce 
bhall give consideration to any request of the chief execu- 
tive of a State for the collection of additional census 
information. For purposes of this section, the Secretary 
shall consider all children who are in correctional institu- 
tions to be Hvtng in institutions for delinquent children. 
"(d) Pho<;ham kor Indian Children.— 
j ' (1/ From the amount allotted for payments to the Secretary 

I of the Interior under the second sentence of subsection (aXl), the 

Secretary of the Interior ahull make payments to local edu- 
j cational agencies, upon such t ;rms as the Secretary determines 

will best carry out the purposes of this chapter with respect to 
out-of State Indian children in the elementary and becoiidary 
schools of such agencies under special contracts with ihf 
Department of the Interior The amount of such payment may 
I not exceed, for each such child, 10 j>ercent of (A) the average per 

I pupil expenditure in the State mi which the agency is located, or 

! (B) 1^0 percent of such expenditure in the United Stulea. winch- 

[ ever is the greater. 
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"(2) The amount allotted for payments to the Secretary of the 
Interior under tlie bccond sentence of subsection (aKl) for any 
fiscal year shall be, as determined pursuant to criteria estab- 
lished by the Secretary, the amount necessary to meet the 
special educational needs of educationally deprived Indian chil- 
dren on reservations serviced by elementary and secondary 
schools for Indian children operated with Federal assistance or 
operated by the Department of the Interior. Such payment shall Conirucu 
be made pursuant to an agreement between the Secretary and 
the Secretary of the Interior containing such assurances and 
terms us the Secretary determines will best achieve the pur- 
poses of this chapter. Such agreement shall contain (A) an 
assurance that payments made pursuant to this subparagrauh 
will be used sJlely for programs and projects approved by the 
Secretary of the Interior which meet the applicable require- 
ments of subpart 2 of this part and that the Department of the 
Interior will comply in all other respects with the requirements 
of this chapter, and (B) provision for carrying out the applicable 
provisions of subpart 2 of this part and part F. Such agreement 
shall consider a tribal organization operating a school under the 
Indian Self-Determination and Education Assistance Act (25 
U.S.C. 450 et seq.) or the Tribally Controlled Schools Act of 1987 
as a local educational agency, and shall consider the Secretary 
of the Interior as a State or State educational agency for all 
purposes defining the authority of Stales or State educational 
agencies relative to local educational agencies. If, in the capac- 
ity as a State educational agency, the Secretary of the Interior 
promulgates regulations applicable to such tribal organizations, 
the Secretary shall comply with section 1451 of this Act and 
with section 55H of title 5 of the United States Code, relatin s to 
administrative procedure, and such regulations must be consist- 
ent with subsections (d) and (e) of section 1 121, section 1 130. and 
section 1 1:^3 of the Education Amendments of 1978. 
"(e) Statk Minimum.— (I) For any Ascal year for which— 

"(A) sums available for the purposes of this section exceed 
sums available under chapter 1 of the Education Consolidation 
and Improvement Act of 1981 for fiscal year 1988; and 

"(BKi) sums available for the purpose of section 1006 equal or 
exceed $400,000,000, or 

"(ii) sums available for the purpose of section 1005 e^ual or 
exceed amounts appropriated for such purpose in fiscal year 
1988 by $700,000,000. 
the aggregate amount allott^id for all local educational agencies 
within a State may not bo less than one-quarter of I percent of the 
total amount available for such fiscal year under this section 
*'(2) The piovisions of paragraph (1) shall apply only if each State 
is allotted an amount which ib not less than the payment made to 
each State under chapter I of the Education Consolidation and 
Improvement Act of 19K1 fui fiscal year 1988. 

''(3XA) No State bhall, by reason of the application of the provi- 
sions of paragraph (D ol tliib subsection, be allotted more than— 
"(i) 150 permit of the amount that the State received in the 
fiscal year prLci iliiig (he fibtal year for which the determination 
IS made, or 

"(II) thr amount l alc ulati-d under subparagraph (B), 
whichever is IcbS. 
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^ "(B) For the purpose of subparagraph (AXii), the amount for each 
State equals— 

**tiJ the number of children in such State counted under 
subsection tc) in the fiscal year specified in subparagraph (A), 
multiplied by 

'■(ii> liA) percent of the national average per pupi! payment 
made with funds available under this section for that year. 
"<g> Duration or Assistance,— During the period beginning Octo- 
ber 1, Mm, and ending September :iO, 11)93. the Secretary shall, in 
accordance with the provisions of this part, make payments to State 
educational agencies for granC« made on the basis of entitlements 
created under this section. 

SKf. 1006 i;K\NTS ttiK MKrAi. KDUrATlONAL AC^KNCIES IN OOllNTIKS 
WITH ^XSm lAiJ.Y IIU.-II CONrENTKATSONS W C lilLUKKN 
¥H{}M I.OW.iN(*4>MI^ KAMIIJFIS. 

"(a) EUf.lBIUTY FOR AND AMOUNT OF SPECIAL GRANTS.— 

"iUA) Except as otherwise provided in this paragraph, each 
county, in a State other than Guam, American Samoa, the 
Virgin Islands, the Northern Mariana Islands, and the Trust 
Territory of the Pacific Islands, which is eligible for a grant 
under this chapter for any fiscal year shall be entitled to an 
additional grant under this section for that fiscal year if— 
*'(i) the number of children counted under section 1005<c) 
of this chapter in the school distnct of local educational 
agencies in such county for the preceding fiscal year 
exceeds 6,500, or 

"i i'O the number of children counted under section 1005(c) 
exceeds 15 percent of the total number of children aged five 
to seventeen, inclusive, in the school districts of !ocal edu- 
cational agencies in such county in that fiscal year. 
**lB) Except as provided in subparagr^r>h (C), no State 
de'>cribed in subparagraph (A) shall receive less than— 

"(i) one-quarter of 1 percent of the sums appropriated 
under subsection (c) of this section for such fiscal year: or 
"(ii) 4250.000, 
whichever is higher. 

"(C) No State shall, by reason of the application of the provi- 
sions of subparagraph (Bxi) of this paragraph, be allotted more 
than— 

150 percent of the amount that the State received in 
•he fiscal year preceding the fiscal year for which the 
deterrunation is made, or 
**<ii> the amount calculated under subparagraph (B), 
whichevf r is less. 

•■(D) For Ihe purpose of subparagraph (C). the amount for each 
State equals— 

"(i) the number of children in such State counted for 
purposes of this section in the fiscal year sp ^'Hed in 
subparagraph (B), 
niultiplied by 

*'(ii) 150 percent of the national average per pupil pay- 
ment made with funds available under this section for that 
year. 

••(2) For each county in which there are local educational 
agencies eligible to receive an additional grant under this sec- 
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tion for any fiscal year the Secretary shall determine the 
product of— 

'*(A) the greater of— 

'*(i) the number of children in excess of 6,5C0 counted 
under section U)05(c) for the preceding fiscal year, in 
the school districts of local educational agencies of a 
county which qualifies on the basis of subparagraph (A) 
of paragraph (1); or 

"(ii> the number of children counted under section 
i005(c) for the preceding fiscal year in the school dis- 
tricts of local educational agencies in a county which 
qualifies on the basis of subparagraph (U) of paragraph 
(1); and 

'•(B) the quotient resulting from the division of the 
amount determined for those agencies under section 
liW^aKZ) of this chapter for Ihe fiscal year for which the 
determination ib being made divided by the total number of 
children counted under section 1005(c) for that agency for 
the preceding fiscal year. 
'*(3) The amount of the additional grant to which an eligible 
county is entitled under this section lor any fiscal year shall be 
an amount which bears the same ratio to Uie amount reserved 
under subsection (c) for that fiscal year as the product deter- 
mined under paragraph (2) for such county for that fiscal year 
bears to the sum of such products for all counties in the United 
States for that fiscal year. 

"(4) For the purposes of this section, the Secretary shall 
determine the number of children counted under section 1005(c) 
for any county, and the total number of children aged five to 
seventeen, inclusive, in school districts of local educational 
agencies in such county, on the basis of the most recent satisfac- 
tory data available at the time the payment for such county is 
determined under section 1005. 

"<5XA) Pursuant to regulations established by the Secretary 
and except as provided in subparagraphs (B) and (C) and para- 
graph ((>), funds allocated to counties under this part shall be 
allocated bv the State educational agency only to those local 
educational agencies whose school districts lie (in whole or in 
part) within the county and which are determined by the State 
educational agency to meet the eligibility criteria of clauses (i) 
and (II) of paragraph (IKA). Such determination shall be made 
on the basis of the available poverty data which such State 
educational agency determines best refiect the current distribu- 
tion in the loCi*l educational agency of low-income families 
consistent with the purpu.^ of this chapter. The amount of 
funds under this pait tnat i'ach qualifying local educational 
agency receives shall be proportionate to the number or 
percentage of children from low-income families in the school 
districts of the local educational agency. 

"(B) In counties where no local educational agency meets the 
criteria of claubc (i) or (ii) of paragraph (IXA). the State edu- 
cational agency shall allocate such funds among the local edu- 
cational agencies within such counties (in whole or in part) in 
rank orcer ol J heir respective concentration and numbers of 
children from low-income families and in amounts which are 
consistent with the degree of concentration of ooverty. Only 
Jocal educational agencies with concentrations of poverty that 
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exceed the county wide average of poverty shall receive any 
funds pursuant to the provisions of this subparagraph. 

In States which receive the minimum grant amount 
under paragraph (I), the SUte educational agency shall allocate 
auch funds among the local educational agencies in such State 
; by either of the foUowing methods: 

\ "<i) in acconlance with the provisions of subparagraphs 

<A) and (B) of this paragraph; or 

"(ii) without r^ard to the counties in which such local 
educational agencies are located, in rank order of their 
respecUve concentration and numbers of children from low- 
income families and in amounts which are consistent with 
♦kLf concentraUon of poverty, except that only 

those local educational agencies with concentrations of pov- 
erty that exceed the Statewide average of poverty shall 
M Pursuant to the provisions of tK« clause. 

(6) A Stata may reserve not more than 2 percent of iu 
allocation under this section for the purpose of making direct 
paymente to local educational agencies that meet the criteria 
of clauses (i) and (uJ of paragraph (IXA). but are otherwise 
ineligible 
"(b) PAYMeNTs; Use op FuNoa.-- 

The total amount which counties in a State are entitled to 
under this section for any fiscal year shall be added to the 
amount paid to th^t Stattr under section 1401 for such year. 
^ rom th(» amount paid to it under this section, the State shall 
J distnbute to local educational agencies in each county of the 

btat^ the amount (if any) to which it is entitled under this 
section. 

*'(2)The p.mount paid to a local educational agency under this 
section shall be used by that agency for activities undertaken 
pursuant to its appHcaUon submitted under section 1012 and 
shall be subject to the other requiremente in subpart 2 of this 
part. 

: "(c) Resfrvation op Funds.— 

j "(i) For any fiscal year for which amounts appropriated for 

part A of this chapter exceed $3,900,000,000, the amounte speci- 
fied in paragraph (2) of this subsection shall be available to 
carry out this section. 

•;(2X A) The first f 400,000,000 in excess of $3,900,000,000 appro- 
priated for part A of this chapter in any fiscal year shall be 
available to carry out this section. 

*t oAAiJJfA aUa^?"" amounts appropriated for part A exceed 
14.300,000,000 in any fiscal year, 10 percent of the amount 
appropriated for that fiscal year shall be available to carry out 
i this beciion. except that no State shall, as a result of im- 

: plementation of paragraph (2) of t!iis subsection, receive less 

under section 1005 than it received for the previous fiscal year 
under such section or under section 554(aXlXA) of the Ekiucaiion 
Consolidation and Improvement Act of 1981, 
**Jd) Ratable Reduction Riiu:.— If the sums available under 
subsection (c) for any fiscal year for making payments under this 
Wiction are not sufficient to pay in full the total amounts which all 
, States are entitled to receive under subsection (a) for such 'fiscal 

• year, the maximum amounts which all States are entitled to receive 

under subsection (a) for such fiscal year shall be ratably reduced. In 
case additional funds become available for making such payments 
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for any fiscal year during which the preceding sentence is ap- 
plicable, such reduced amounts shall be increased on the same basis 
as they were reduced. 

^'Subpart 2— Basic Program Requirements 

"SEa isn. USES of kunds. 20 use 2721. 

"(a) Pkogram Description.-- 

"(1) A local educational agency may use funds received under 
this part only for programs and projects which are designee* to 
meet the special educational ne^^ of educationally deprived 
children identified in accordance with section 1014 and which 
are inciuded in an application for assistance approved by the 
State educational agency. 

"(D Such programs and projects under paragraph (1) may 
include preschool through secondary programs; &e acquisition 
of equipment and instructional materials; books ana school 
library resources; employment of special instructional person- 
nel, school counselors, and other pupil services personnel; 
employment and training of education aides; payments to teach- 
ers of amounts in excess of regular salary schedules as a bonus 
for service in schools serving project areas; the training of 
teachers, librarians, other instructional and pupil services 
personnel, and, as appropriate, early childhood education 
professionals (including training in preparation for the im- 
plementation of programs and projects in a subsequent school 
year); the construction, where necessary, of sriiool facilities; 
par«ntal involvement activities under section 1016; planning for 
and evaluation of such programs and projects assisted under 
this chapter; and other expenditures authorized under this 
chapter. 

"(3) State and local educational agencies are encouraged to 
develop programs to assist eligible children to improve their 
achievement in basic skills and more advanced skills and to 
consider year-round services and activities, including intensive 
summer school programs. 
"(b) Innovation PhOj£CTS.~Subject to the approval of the State 
educational agency, a local educational agency may use not more 
. than 5 percent of payments under this part for the costs of conduct- 
ing innovative projects developed by tne local educational agency 
that include only— 

"(1) the continuation of services to children eligible for serv- 
ices in any preceding year for a period sufficient to maintain 
progress made during th^ir eligibility; 

"(2) the provision continued services to eligible children 
transferred to ineligible areas or schools as part of a desegrega- 
tion plan for u perioc^ not to exceed 2 years; 

'Td) incentive (.ayntents to schools that have demonstrated 
significant progress and success in attaining the goals of this 
chapter; 

''(4) training of chapter 1 and nonchapter 1 paid teachers and 
librarians with respect to the special educational needs of eli- 
gible children and tntegrutiun of activities under this part into 
regular classroom prograiub; 
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"(5) pn^rams lo encourage innovative approaches to parental 
involvement or rewards to or expansion of exemplary parental 
involvement programs; 

"(6) encouraging the involvement of community and private 
sector rewurces (including fiscal resources) in meeting the 
needs of eligible children; and 

y) asaUtance t^Jlocal educational agencies of schooU idenU- 
ned under section \ >21(b). 

-SEC. 1012. ASSIIKANCES AND APFUCATIONS. 

. "(a) State Educational Agency Assueances,— Any State desir- 
ing to participate under this chapter shall submit to the Secretary, 
through Its State educational agency, assurances that the State 
educational agency— 

"U) will meet the rejjuirenienU in section 435(bX2) and (bX5) 
of the General Education Provisions Act relating to fiscal con- 
trot and fund accounting procedures; 

"<2) will carry oiit the activities reouired under thij chapter 
^M,o/u^"™ to evaluation and school program improvement; 

(J) has on file a program improvement plan that meets the 
re^uiremenU of section 1020; and 

' (4) will ensure that its local educational agencies and State 
agenci^ receiving funds under this chapter comply with all 
applicable statutory and regulatory provisions pertaining to this 
chapter. 

Such assurances shall remain in effect for the duration of participa- 
tion under this chapter. 

"(b) Local Apfucations.— A local educational agency may re- 
ceive a grant under this chapter for eny fiscal year it bas on file 
with the btate educational agency an application which describes 
the Drocedure to be used under section 1014(b) to assess students' 
needs and establish program goals, describes the programs and 
projects to be conducted with such assistance for a period of not 
more than 3 years, and describes the desired outcomes for eligible 
children, in terms of basic and more advanced skills that all chil- 
dren are expected to master, which will be used as the basis for 
evaluating the program or project as required by section 1019. and 
such application has been approved by the State educational agency 
and developed in consultation with teachers and parents. 

"(c) Local AssijaAWCE8.~Such application shall provide assur- 
ance that the programs and projects described— 

"(I) are of sufficient sfze^ scope, and quality to give reasonable 
promise of substantial progress toward meeting the special 
educational needs of the children being served, are designed and 
'^P'emented in consultation with teachers (including early 
childhood education professionals and librarians when appro- 
priate), and provide for parental involvement in accordance 
with section 1016; 

"(2) make provision for services to educationally deprived 
children attending private elementary and secondary schools in 
accordance with section 1017; 

"(3) allocate time and resources for frequent and regular 
coordination of the curriculum under this chapter with the 
regular instructional program; and 

'(4) in the case of participating students who are k\so limited 
English proficient or are handicapped, provide nmximum co- 
ordination between services provided under this chapter and 
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services provided to address children's handicapping conditions 
or limited English proficiency, in order to increase program 
effectiveness, eliminate duplication, and reduce fragmentation 
of the students' programs. 

lOiX £L»aBI«£ SCHOOLS. Dl^dvanUged 

**(a) General Provisions.— 

**<1) Subject to subsection (b), a local educational agency shall 
use funds received under this chapter in pchool attendance 
areas having high concentrations of children from low-income 
families (hereinafter referred to as 'eligible school attendance 
areas'), and v^here funds under this chapter are insufficient to 
provide prog^rams and projects for all educationally deprived 
children in eligible school attendance areas, a local aiucational 
agency shall annually rank its eligible school attendance areas 
from highest to lowest within each grade span grouping or for 
the entire local educational agency» according to relative degree 
of concentration of children from low-income families. A local 
educational agency may carry out a program or project assisted 
under this chapter in an eligible school attendance area only if 
it also carries out such program or p^ject in all other eligible 
school attendance areas which are ranked higher under the 
first sentence of this paragranlL 

"(2) The same measure of low income, which shall be chosen 
by the local educaUonal agency on the basis of the best available 
data and which may be a composite of several indicators, shall 
be used with respect to all school attendance areas within a 
grade span grouping or for the entire local educational agency, 
both to identify the areas havir«g high concentrations of chil- 
dren from low-income families and to determine the r&nking of 
each area. 

"(3) The requirements of this subsection shall not appl> in the 
case of a local educational agency wilh a total enrollment of less 
than 1.000 children, but Uiis paragraph does not "^lieve such an 
agency from the responsibility to serve eligible children accord- 
ing to the provisions of section 1014. 
"(b) Local EIoucational Agsncy DiscKsnoN.—Notwithstanding 
subsection (aXl) of this section, a local educational agency shall have 
discretion to identify and rank eligible attendance areas as follows: 

"(1) A local educational agency may designate as eligible and 
serve all of its attendance areas within a grade span grouping or 
Ui the entire local educational agency if the percentage of 
children from low-income familiea in each attendance area of 
the agency is within 5 percentage points of the average percent- 
age of such children within a grade span grouping or for the 
entire local ^^ucational agency. 

"(2) A local educational agency may designate any school 
attendance area in which at least 25 percent of the children are 
from low-income families as an eligible school attendance area 
if the aggregate amount exptsnded under this chapter and under 
a State program meeting the requirements of sei:tion 
1018(dXlXB) in that fiscal vear in each school attendance area of 
that agency eligible under subsection (a) in which projects 
assisted under this chapter were carried out in the preceding 
fiscal year eauats or exceeds the amount expended from those 
sources in tnat area in such preceding fiscal year if such 
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attendance areas qualify for such amounts under subsection 

' ml) 

^ "(3) A local educational agency may, with the approval of the 

^ State educational agency* designate as eligible and serve school 

} ' attendance areas with substantially higher numbers or per- 

2 centages of educationally depriv^ children before school 

( attendance areas with higher concentrations of children from 

low-income families, but this paragraph shall not permit the 
provision of services to more school attendance areas than could 
otherwise be served. A Stat^ educational agency shall approve 
such a proposal only if the State educational agency finds that 
the proposal will not substantially impair the delivery of de- 
i prived children from low-income families in project areas served 

by the local educational agency. 

"(4) Funds received under this part may be used for 
educationally deprived children who are in a school which is not 
located in an eligible school attendance area when the propor- 
tion of children from low-income families in average daily 
attendance in such school is substantially equal to the propor* 
t;on of such children in an eligible school attendance area of 
such agency. 

"(5) If an eligible school attendance area or eligible school was 
so designated and served in accordance with subsection (a) in 
, the immediately preceding fiscal year, it may continue to be so 

designated for tha subseouent fiscal year even though ii does 
not qualify as eligible under such subsection in such additional 
year. 

"(6) With the approval of the State educational agency, eli- 
gibie school attendance areas or eligible schools which have 
higher proportions or numbers of children from low-income 
families may be skipped if they are receiving, from non-Federal 
funds, services of the same nature and scope as would otherwise 
be provided under this part, except that (A) the number of 
children attending private elementary and secondary schools 
who receive services under this part shall be determined with- 
out regard to non*Federal compensatory education funds which 
serve eligible children in public elementary and secondary 
schools, and (B) children attending private elementary and 
secondary schools who receive assistance under this part shall 
be identified in accordance with this section and without regard 
to skipping public school attendance areas or schools under this 
paragraph, 
i "(c) Allocations. — 

''(1) Except as provided in paragraph (2), a local educational 
agency shall allocate fuads under this part among project areas 
or schools on the basis of the number and needs of children to be 
served as determined in accordance with section 1014. 

"(2) Children in eligible schools, who receive services under 
this part and subsequently become ineligible due to improved 
academic achievement attributable to such services, may con- 
tinue to be considered eligible for 2 additional years only for the 
j purpose of determining the allocation of funds among eligible 

schools under paragraph (1). Any funds so allocated shall be 
used to provide services to any children determined to be eli- 
O gible under section 1014. 
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•SEC lOU. KLUaULE CHILnREN. Dwadvantoged 

penwiw 

'•(a) General Provisions.— 20 use mi 

"(I) Except as provided in subsections (c) and (d) of this section 
and section 1015, a local educational agency shall use funds 
received under this part for educationally deprived children, 
identified in accordance with subsection (b) as having the great- 
est need for special assistance, in achool attendance areas or 
schools satisfying the requirements of section 1013. 
"(2) The eligible population for services under this part are- 
'•(A) those children up to age 2! who are entitled to a free 
public education through grade 12, and 

"(B) those children who are not yet at a grade level where 
the local educational agency provides a free public edu- 
cation, yet are of an age at which they can benefit from an 
organized instructional program provided in a school or 
other educational setting. 
"(b) Assessment of Educational Nwu>.— A local educational 
agency may receive funds under this part only if it makes an 
assessment of educational needs each year to (1) identify education- 
ally deprived children in all eligible attendance are«s; (2) identify 
the general instructional areas on which the program will focus; (3) 
select those educationally deprived children who have the greatest 
need for special assistance, as identified on the basis of education- 
ally related objective criteria established by the local educational 
agency, which include '.ritten or oral testing instruments, that are 
uniformly applied to particular grade levels throughout the local 
educational agency; and (4) determine the special educational needs 
(and library resource needs) of participating children with 
specificity sufficient to ensure concentration on such needs. 

"(c) Local Educational Agency Discretion.— (1) Educationally 
deprived children v/ho begin participation in a program or project 
assisted under this part, in accordance with subsections (a) and (b) 
but who, the same school year, are transferred to a school 
attendance area or school not receiving funds under this part, may, 
if the local agency so determines, continue to participate in a 
program or project funded under this part for the duration of that 
same school year. . , » . , 

"(2) In providing services under this part a local educational 
agency may skip educationally deprived children in greatest need of 
assistance who are receiving, from iion-Federal sources, services of 
the same nature and scope as would otherwise be provided under 
this part. , 

"(3) A child who, in the previous year, was identified as being in 
greatest need of assistance, and who continues to be educationally 
deprived, but who is no longer identified as being in greatest need of 
assistance, may participate in a program or project assisted under 
this part while continumg to be educationally deprived for a maxi- 
mum of 2 additional yeurs. 

"(d) Special Rules.— (I) Children receiving services to overcome a 
handicapping condition or limited English proficiency shall also be 
eligible to receive Mirvices under this part, if they have needs 
stemming from educational deprivation and not related solely tc the 
handicapping condition or limited English |)roficiency. Such chil- 
dren shall be seleclt d on the same basis as other children identified 
as eligible for and bt-lccled to receive services under this part. Funds 
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under this part may not be used to provide services that are 
otherwise reauired by law to be made available to such children. 

(2) A student who at any time in the previous 2 years was 
receiving services under subpart 3 of part D of this chapter or under 
subpart d of part B of title I of the Elementary and Secondary 
Education Act (as amended by chapter 1 of the Education Consolida- 
tion and Improvement Act of 1981) shall be considered eligible for 
services under this part, and may be served subject to the provisions 
of subsections (a) and (b>. 

0iiddvftnU|{6d -SKC. IUI5. SCrilOOI.WinG PROJECTS. 

h use 2725 Ja) Use of Funds pgr Schoolwide PROJKcro.-In the case of any 
school serving an attendance area that is eligible to receive services 
under this part and in which, for the first year of the 3-year period 
of projects assisted under this section, not less than 76 percent of the 
children are froni low-income families or any eligible school in 
which not less than 75 percent of the children enrolled in the school 
are from low-income families^ whe local educational agency may 
carry out a project under this part to upgrade the entire educational 
program in that school if the requiremenU of subsections (b), (c). (d). 
and (e) are met. 

••(b) D^iGNATiON or Schools — A school may be designated for a 
schoolwide project under subsection (a) if— 

"(1) a plan has been developed for that school by the local 
educational agency and has been approved by the State 
educaiional agency which— 

••<A) provides frr a comprehensive assessment of edu- 
cational needs of all students in the school, in particular the 
special needs of educationally deprived children; 

"<B) establishes goals to meet the special needs of all 
studenU and to ensure that educationally deprived children 
are served effectively and demonstrate performance gains 
comparable to other students; 

••<C) describes the instructional program, pupil services, 
ana procedures to be used to implement those goals; 

(D) describes the specific uses of funds under this part as 
part of that program; and 

"(E) describes how the school will move to implement an 
effective schools program as defined in section 1471. if 
appropriate; 

••«2) the plan has been developed with the involvement of 
those individuais who will be engaged in carrying out the plan, 
including parents, teachers, librarians, education aides, pupil 
services personnel, and administrators (and secondary students 
if the plan relates to a secondary school); 

••«3j the plan provides for consultation among individuals 
described in paragraph (2) as to the educational progress of all 
students and the participation of such individuals in the devel- 
opment and implementation of the accountability measures 
required by subsection (e); 

"(4) appropriate training is provided to parents of children to 
be served, teachers, librarians, and other instructional, adminis- 
trative, and pupil serncea personnel to enable them effectively 
«r carry out the plan; 

*Vi) the plan includes procedures for measuring progress, as 
required by subsection (e). and describes the particular meas- 
ures to be Ubed; and 
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"(GXA) in the case of a school district in which there are one 
or more schools described in subsection (a) and there are also 
one or more other schools serving project areas, the local edu- 
cational agency makes the Federal funds provided under this 
part available for children In such schools described in subsec- 
tion (a) in amounts which, per educationally deprived child 
served, equal or exceed the amount of such funds made avail- 
able per ^educationally deprived child served in such other 
ischoois; and 

**<B) the average per pupil expenditure in schools described in 
subsection (a) (excluding amounts expended under a State 
compensatory education program) for the fiscal year in which 
the plan is to be carried out will not be less than such expendi-" 
ture in such schools in the previous fiscal year, except that the 
cost of services for programs described in section 1018{dK2KA) 
shall be included for each fiscal year as appropriate only in 
proportion to the number of children In the building served in 
such programs in the year for which this determination is 
made. 

•'(cl Approval of Plan; Operation or Project.— 

*'(1) The State educational agency shall apnrove the |)lan of 
any local educational agency for a schoolwide project if that 
plan meets the requirements of subsection (b). 

"(2) For any school which has such a plan approved, the local 
educational agency — 

"(A) shall, in order to carry out the plan, be relieved of 
any requirements under this part with respect to the 
commingling of funds provided under this chapter with 
funds availaole for regular programs; 

"(B) shall use funds received under this part only to 
supplement, and to the extent practicable, increase the 
level of funds that would, in the absence of such Federal 
funds, be made available from non-Federal sources for the 
school approved for a schoolwide project under paragraph 
U); 

"(C) shall comply with the provisions of section 10i8(c); 
and 

"(D) may not be required to identify particular children 
as being eligible to participate in proiects assisted under 
this part but shall identify educationally deprived children 
for purposes of subsections (b) and (e) of this section. 
"(d) Use ok FuNDS.—In addition to uses under section 1011. funds 
may be used in schoolwide projects for — 

"(1) planning and implementing effective schools programs, 
and 

"(2) other activities to improve the instructional program and 
pupil services in the school, such as rcr^ucing class size, training 
staff and parents uf children to be served, and implementing 
extended schoolday programs. 
"(e) AcoouNTAun.sTV.— 

"(1) The State educational agency may grant authority for a 
local educational agency to operate a schoolwide project for a 
period of 3 years If a school meets the accountability require- 
ments in paragraphs (2) and (3) at the end of such period, as 
determined by (he State educational agency, that school will be 
allowed to continue the schoolwide project for an additional 3- 
yt'<>r period. 
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"(2kA) Except a« provided in subparagraph (B), after 3 years, 
a school must be able to demonstrate (i) that the achievement 
level of educationally deprived children as measured according 
to the means specified in the plan required by subsection (b) 
exceeds the average achievement of participating children 
dibtrictwide, or (ii) that the achievement of educationally de* 
prived children in that school exceeds the average achievement 
of such children in that school in the 3 Hscal years prior to 
initiation of the schoolwide project. 

"(B) For a secondary school, demonstration of lower dropout 
rates, increased retention rates, or increased graduation rates is 
acceptable in lieu of increased achievement, if achievement 
levels over the 3-year schoolwide project period, compared with 
the 3*year period immediately preceffing the schoolwide project, 
do not decline. 

**(3) Schools shalj annually collect achievement and other 
Public assessment data for the purpoces of paragraph (2). The results of 

inform.»tion achievement and other assessmento shall be made available 

annually to parents, the public, and the State educational 

agency. 

Zii use m6 "SW. tui<>. HAKKNTAi. INVOl.VivMKNT. 

"(a) Findings; Genbeal Re^^uiremcnt.— 

Congress finds that activities by schools to increase 
parental involvement are a vital part of programs under this 
chapter. 

*'(2> Toward that end, a local educational agency may receive 
funds under this chapter only if it implements programs, activi- 
ties, and procedures for the involvement of parents in programs 
assisted under this chapter. Such activities and Procedures shall 
l>e planned and implemented with meaningful consultation 
with parenU of participati.ig children and must be^of sufficient 
size, scope, and quality to give reasonable promise of substantial 
progress toward achievin^^ the goals under subsection (b). 

"(3i For purposes of this section, parental involvement in- 
cludes, but is not limited to, parent input into the design and 
implementation of programs under this chapter, volunteer or 
paid participation by parents in school activities, and programs, 
truinmg, and materials which build parents' capacity to im* 
prove their children's learning in the home and in school. 
"(b) Goals op Parental Involvement.— In carrying out the 
requirements of subsection (a), a local educational agency shall, in 
coordination with parents of participating children, develop pro- 
grams, activities, and procedures which have the following goals— 
"(U to inform parents of participating children of the 
program under this chapter, the reasons for their children's 
participation in such programs, and the speciHc instructional 
objectives and methods of the program; 

'(2) to support the efforts of parents, including training par- 
ents, to the maximum extent practicable, to work with their 
children \n the home to attain the instructional objectives of 
programs under this chapter and to understand the program 
reouirements of this chapter and to train parents and teachers 
lo build a partnership between home and school; 

"(3) to train teachers and other staff involved in programs 
under this chapter to work effectively with the parents of 
participating students; 
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''(4) to consult with parents, on an ongoing basis, concerning 
the manner in which the school and parents can better work 
t<^ether to achieve the prc^ram's obiectives and to ^ve parents 
a feeling of partnership in the education of their children; 

"(5) to provide a comprehensive range of opportunities for 
parents to become informed, in a timely way. about how the 
program will be designed, operated, and evaluated, allowing 
opportunities for parental participation, so that parents and 
educators can work together to achieve the program's objec- 
tives; and 

"(6) to ensure opportunities, to the extent practicable, for the 
full participation of parerits who lack literacy skills or whose 
native language is not English. 
"(c) Mbchanisus for Parental Involvbmkkt.*- 

'*(1) Each local educational agency, after consultation with 
and review by parents, shall develop written policies to ensure 
that parents are involved in the p|annin«^, design, and im- 
plementation of programs and shall provide such reasonable 
support for parental involvement activities as parents may 
request. Such policies shall be made available to parents of 
participating children. 

"(2) Each local educational agency shall convene an annual 
meeting to which all parenu oiparticipating children shall be 
invited, to explain to parents the programs and activities pro- 
vided with funds under this ciiapter. Such meetings may be 
districtwide or at the building level, as long as all such parenu 
are given an opportunity to participate. 

"<3) Each loc^l educational agency shall provide parents of R«poru 
participating children with reports on the children's progress, 
and, to the extent practical, hold a parent-teacher conference 
with the parents of each child served in the program, to discuss 
that chilas progress, placement, and methodiB by which parents 
can complement the child's iavtructton. Educational personnel 
under this chapter shall be teadily accessible to parents and 
shall permit parents to observe activities under this chapter. 

"(4) Each local educational agency shall (A) provide 
opportunities for regular meetings of parents to formulate 
parental input into the program, if parents of participating 
children so desire; (B) provide pt^rents of participating children 
with timely inforniation about the program; and (C) make 
parents aware of parental involvement requirements and other 
relevant provisions of programs under this chapter. 

"(5) Parent programs, activities, and procedures may include 
regular parent conferences; parent resource centers: parent 
training nro^rams and reasonable and necessary expenditures 
associated with the attendance of parents at training sessions; 
hiring, training, and utilization of parental involvement liaison 
workers; reporting to parents on the children's progress; train- 
ing and support of personnel to work with parents, to coordinate 
parent activities, and to make contact in the home; use of 
parents as classroom volunteers, tutors, and aides; provision of 
school-to-home complementary curriculum and materials and 
assistance in implementing home-based education activities 
that reinforce clasbrooin instruction and student motivation; 
provision of timely information on pro^ama unde** ^hiS chapter 
(such as program plans and evaluations); soliciti.))' parents' 
suggestiunb in the planning, development, and operation of the 
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program; providing timely responses to parent recommenda- 
lions; parent advUory councils; and other activities designed to 
enlist the support and particioation of parents to aid in the 
instruction of their children. 

"(6) Parents of participating children are expected to co- 
operate with the local educational agency by becoming 
knowledgeable of the program goals and activities and by work- 
M reinforce their children*];} training at home, 
(d) Coordination With Adult Education Act.— Programs of 
parental involvement shall coordinate, to the extent possible, with 
programs funaed under the Adult EducatioK Act. 

"(e) AccEMiBiUTV RsQUiaBMCNT.-Information, programs, and 
activities for parents pursuant to this section shall be provided, to 
the extent practicable, in a language and form which the parenU 
understand. ^ 

Oufldvanuged -SElMui?. rAKTini»ATION OK nill.HKBN ENKOIXKD IN PRIVATE 

?ousc^7^7. mumi^ 

"(a) Genkral Requirbiibnts.-To the extent consistent with the 
number of educationally deprived children in the school district of 
the local educational agency who aro enrolled in private elementary 
and secondary schools, such agency shall, after timely and meaning, 
ful consultation with appropriate private school officials, make 
provisions for including special educational services and arrange^ 
menu (such as dual enrollment, educational. radio and television, 
computer equipment and materiaU. other technology, and mobile 
educational services and equipment) in which such cWldren can 
fnfflfi^imo "^ni^ requiremenU of sections lOlHa). 

lOiaibHl). 1013. 1014. and 1018<b). Expenditures for educational 
services and arrangements pursuant to this section for education- 
ally deprived children in private schools shall be equal (taking into 
account the number of children to be served and the special edu- 
cational needs of such children) to expenditures for children en- 
rolled in the public schools of the local educational agency. 
**(b) Bypass Provision.— 

"(1) If a local educational agency is prohibited by law from 
providing for the participation in special programs for 
educationally deprived children enrolled in private elementary 
and secondary schools as required by subsection (a), the Sec- 
retary shall waive such requirements, and shall arrange for the 
provision of services to such children through arrangements 
which shall be subject to the requirements ot* subsection (a) 
rd\ If the Secretary determines that a local educational 
at'ency has substantially failed to provide for the participation 
on an equitable basis of educationally deprived children en- 
ruUed in private elementary and secondary schools as required 
by subsection (a), the- Secretary shall arrange for the provision 
of services to such children through arrangements which shall 
be subject to the requirements of subsection (a), upon which 
delermination the provisions of subsection (a) shall be waived. 

"CJkA) The Secretary shall develop and implement written 
procedures for receiving, investigating, and re*^lving com- 
plaints from parents, teachers, or other concerned organizations 
or individuals concerning violations of this section. The Sec* 
retary shall investigate and resolve each such complaint within 
120 days after receipt of the complaint. 
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"(B) When the Secretary arranges for services pursuant to 
this sul^tion. the Secretary shall, after consultation with the 
appropriate public and private school officials, pay to the pro- 
vider the cost of such services, including the administrative cost 
of arranging for such services, from the appropriate allocation 
or allocations under this chapter. 

"(C) Pending final resolution of any investigation or com. 
plaint '^at could result in u determination under this subsec- 
tion, the Secretary may withhold from the allocation of the 
affected State or local educational agency the amount the Sec- 
retary estimates would be necessary to pay the cost of such 
services. , . 

"(D) Any determination by the Secretary under this section 
shall continue in effect until the Secretary determines that 
there will no longer be any failure or inability on the part of the 
local educational a^'ency to meet the requirements of subsec- 
tion (a). r- * • J 

"(4)(A) The Secretary shall not take any final action under 
this subsection until the State educational agency and local 
educational agency affected by such action have had an oppor- 
tunity, for at least 45 days after receiving written notice 
thereof, to submit written objections and to appear before the 
Secretary or a designee to show cause why such action should 
not be taken. , 

"(Bl If a State or local educational agency is dissatisfied with 
the Secretary's final action after a proceeding under subpara- 
graph (A) of this paragraph, it may. within 60 days after notice 
of such action, file with the Unitad States court of appeals for 
the circuit in which such State is located a petition for review of 
that action. A copy of the petition shall be forthwith transmit- 
ted by the clerk of the court to the Secretary. Hie Secretary 
thereupon shall file In the court the record cf the proceedings 
on which the Secretary's action was based, as provided in 
section 21 12 of title 28. United States Code. 

"(C) The findings of fact by the Secretary, if supported by 
substantial evidence, shall be conclusive; but the court, for good 
cause shown, may remand the case to the Secretary to take 
further evidence, and the Secretary may thereupon make new 
or modified findings of fact and may modify the previous action, 
and shall file in the court the record of the further proceedings. 
Such new or modified findings of fact shall likewise be conclu- 
sive if supported by substantial evidence. 

•*(D) Upon the filing of a petition under subparagraph (B), the 
court shall have jurisdiction to affirm the action of the Sec- 
retary or to set it aside, in whole or in part. The judgment of the 
court shall be subject to review by the Supreme Court of the 
United States ujwn certiorari or certification as provided in 
section 1254 of title 28, United States Code. 
"(c) PaiOK DfcTEKMiNATioN.— Any bypass determination by the 
Secretary under title I of the Elementary and Secondary Ekiucation 
Act of I9(ir>, as in effect prior to July 1, 1988, or chapter 1 of the 
Education Consolidation and Improvement Act of 1981 shall remain 
in effect to the extent consistent with the purposes of this chapter. 
•*(d) Capital Expanses.— 

*•(!) A local educational agency may apply to the State edu- 
cational agency for payments for capital expenses consistent 
with the provisions of this subsection. State educational agen- 
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, cies shall distribute funds to local educational agencies based on 

the oegree of need as set forth in the application. Such an 
application shall contain information on such capital expenses 
by fiscal year and shall contain an assurance that any funds 
received punuant to this subsection shall be used solely for 
purposes of the program authorized by this chapter. 

"(2X A) Prom the amount approoriated for the purposes of this 
subsection for any fiscal year, th** amount which each State 

; shall be elifibie to receive shall be an amount which bears the 

same ratio to the amount appropriated as the number of chU- 

1 dren enroll id in private tichoois who were served under chapter 

1 of the Education Consolidation and Improvement Act of 1981 
in the Sute during the period July 1» 1984 through June 30, 
1985, bears to the total number of such children served during 
such peril in all States, 
' (B> Amounts whidi are n(A used by a State for the purposes 

• of this subsection shall be reallocated by the Secretary among 

other States on the basis of need. 
Approprutioa "(3> There is authorized to be appropriated $30,000,000 for 

i .uihoru.iioD fiscal year 1988, $40,000,000 for the fiscal year 1989, and such 

sums as may be necessary for each of the fiscal years 1990, 1991, 
and 1993. Any sums appropriated under this provision 
shall be used for increases in capital expenses paid from funds 
under chapter 1 of the Education Consolidation and Improve- 
ment Act or this section subaequent to July 1, 1985, or local 
educational agencies in providing the instructional services re- 
quired under section 557 of the Education Consolidation and 
improvement Act and this section, when without such funds, 
services to private schoolchildren would have been or have been 
reduced or would be reduced or adversely affected. 

"(4) For the purposes of this subsection, the term 'capital 
expenses* is limited to expenditures for noninstrucUonal goods 
and services such as the purchase, lease and renovation of real 
and personal property (mciuding but not limited to mobile 
educational units and leasing of neutral sites or space), insur- 
ance and maintenance cc:sts, transportation, and other com* 

I parable goods and services. 

^ ;£0 use -ir728 -SEC. lUIH. FISCAL REQUIRKHENt^. 

"I i) Maintenance of EFroar.— 

Except as provided in paragraph <2>, a local educational 
agency may receive funds under this chapter for any fiscal year 
only if the State educational agency finos tl>at either the com- 
bined fiscal effort per student or the aggregate expenditures of 
that agency and the Stale with respect to the provision of free 
public education by that agency for the preceding fiscal year 
was not less than 90 percent of such combined fiscal effort or 
aggregate expenditures for the second preceding fiscal year. 

(2i The State educational agency shall reduce the amount of 
the allocation of fundo under this chapter in any fiscal year in 
i the exact proportion to which a local educational agency fails to 

meet the requirement of paragraph (1) by falling below SO 
percent of both the combmed fiscal effort per student and 
aggregate expenditures (using the measure most favorable to 
such local agency), and no such lesser amount shall be used for 
computing the effort required under paragraph (1) for subse- 
Q quent years, 
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"«3) Each State educational agency may waive, Jor 1 fiscal 
year only, the requirements of this subsection if the State 
educational agency determines that such a waiver would be 
equitable due to exceptional or uncontrollable circumstances 
such as a natural disaster or a precipitous and unforeseen 
decline in the fmancial resources of the local educational 
agency. 

"(b) Feoekai. Fu ids To Suppl£MBNT, Not Supplant Regular 
NoN'Pkokral Fuiins.— A State educational agency or other State 
agency In operating its State level programs or a local educational 
agency may use funds received *mder this chapter only so as to 
supplement and, to the extent practicable, increase the level of 
funds that would, in the absence of such Federal funds, be made 
available from non*Federal sources for the education of pupils 
participating in programs and rrojects assisted under this chapter 
and in no case may such funds be so used as to supplant such funds 
from such non*F^eral sources. In order to demonstrate compliance 
with this subsection, no State educational agency, othe State 
agency, or local educational agency shah I** required to provide 
services under this chapter through use of a particular instructional 
method or in a particular instructional setting, 
"(c) Comparability ofSbrvices.— 

"(1) A local educational agency may receive funds und<:r this 
chapter only if State and local funds will be used in the district 
of such agency to provide services in project areas which, !''!«en 
as a whole, are at least comparable to services beins provided in 
areas in such district which are not receiving funds under this 
chapter. Where ull school attendance areas in the district of the 
agency are designated as project areas, the agency may receive 
such funds only if State and local funds are used to provide 
services which, taken as a whole, are substantially comparable 
in each project area. 

"(2)(A) A local educational agencv ^11 be considered to have 
met the requirements of para^aph (1) if it has filed with the 
State educational agency a written assurance that it has estab- 
lished and implemented—* 

"(i) a districtwide salary schedule; 
"<ii) a policy to ensi're equivalence among schools in 
teachers, administrators, and auxiliary personnel; and 

.wi) a policy to ensure equivalence among schools in the 
provision of curriculum materials and instructional 
supplies. 

"(B) Unpredictable changes in student enrollment or pci^t)- 
nel sssignmenib which o^cur after the beginning of a school 
year shall nut be inr!dded as a factor in determining co*^.- 
parability of services. 

*T,i) Each educational aj^ency shall develop procedures for R«:cords 
compliance with the provi:fions of this subsection, and shall 
annually maintain records documenting compliance. Each State 
educational agency shall monitor the compliance of local edu- 
cational agencies within the States with respect to the require- 
ments of this sub»>ection. 

''(4) Each local bducatiunal agency with not more than 1 
building for each grade span shall not be subject to the provi- 
sions of this subsi'Ction. 

"(f)) Each locul educational agency which is found to be out of 
com|)liance with this subsection shall be subject to withholding 
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or repavment of funds only to the amount or perrc;.,age by 
which the local educationu! agency has failed to con* ply. 
Dujdvttnt^ed '(d) Exclusion op Spscial Stats and Local Puoarjiu Funds.—. 
P^"*^"* "(IMA) For the purposes of determining compliance with the 

requirements of subsections (b) and (c)» a io;ai educational 
agencv or a Sute agency operating a program under part D of 
this chapter may exclude State and focal fun Is expended for 
carrying out spedal prograais to meet the educ atlonal needs of 
educationally deprived children including compensatory edu- 
cation for ^ucationally deprived children aAer prior deter- 
mination pursuant to pi agraphs (3) and (4> of this subseci'ion 
that such programs meet the requirementa of subparagraph (B). 

"(B) A State or local program meets the reoutrementa of this 
subparagraph if it is similar to programs ^c^usted under this 
part. The Secretary shall consider a £^te or local program to be 
similar to programs assisted under this part If— 

"(i) all children participating in the program are 
educationally deprived* 

**(ti) the program is based on similar performance objec- 
tives related to educational achievement and is evaluated 
in a manner consistent with those performance objectives, 
*'(iii) the program provides supplementary services de- 
signed to meet the special educational needs of the children 
who are participating, 

*'(iv) the local educational agency keeps such records and 
affords such access thereto as are necessary to assure the 
correctness and verification of the requirements of this 
subnaragrajph, and 

"(v) the State educational agency monitors performance 
under the program to assure that the requirements of this 
aubpatagrsphare met. 
*'i2j(A) For the purpose of determining compliance with the 
requirements of subsection (c), a local educational agency may 
exclude State and local funds expended for— 
Minoriiio "(i) bilingual education for children of limited English 

proficiency, 

H«ndic«pj>ed 'Tii) special education for handicapped children, and 

^^'^^ 'Till) cerUin Sute phase-in programs as described in 

subparagraph (B). 
"(B) A State education program which is being phased into 
full operation -meets the requirements of this subparagraph if 
the Secretary ii satisfied that— 

"(i) the program is authorized and governed specifically 
by the provisions of State law; 

"(ii) the purpose of the program is to provide for the 
comprehensive and systematic restructuring of the total 
educational environment at the level of tne individual 
school; 

''(iii) the program is based on objectives, including but not 
limited to, performance objectives related to educational 
achievement and is evaluated in a manner consistent with 
those objectives; 

"(iv) parents and school staff are involved in compre- 
hensive planning, implementation, and evaluation of the 
program; 

'*(v) the program will benefit all children in a particular 
uchool or grade-span within a school; 
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"(vi) schools participating in a program describe, in a 
scho'jl level plan, program strategies for meeting the spe- 
cial educational needs of educationally deprived children; 

"(vii) at ull times during such phase-in period at least 50 
percent of the schools participating in the program are the 
schools serving project areas which have the great^t 
number or concentrations of educationally deprived chil- 
dren or children from low-income families; 

"(viii) State funds made available for the phase-in pro- 
gram will supplement, and not supplant, StaU and local 
funiis which would, in the absence of Xhe phase-in program, 
have been provided for schools participating in such 
program; 

••(ix) the local educational agency is separately account- 
able, for purposes of compliance with the clauses of this 
subparagraph, to the State educational agency for any 
funds expended for such program; and 

"(x) the local educational agencies carrying out the pro- 
gram are complying with the clauses of this subparagraph 
and the State educational agency is complying with ap- 
plicable provisions of this paragraph. 
"(3) The Secretary shall make an advance determinaUon of 
whether or not a State program meets the requirementa of this 
subsection. The Secretary shall rtquire each State educational 
agency to submit the provisions of State law together with 
implementing rules, regulations, orders, guidelines, and 
interpretations which are necessary for an advance determina- 
tion. The Secretary's determination shall be in writing and 
chall include the reasons for the determination. Whenever 
there is any material change in pertiitent State law aflecting 
the program, the State educational agency shall submit such 
changes to the Secretary. . , j 

"(4) The State educational agency shall make an advance 
determination of whether or not a local program meets the 
requiremenU of this subsection. Tl*^ State educational agency 
shall require each local educational agency to submit the provi- 
sions of local law, together with implementing rules, regula- 
tions, guidelines, and interpretations which are necessary to 
make such an advance determination. The State educational 
agency's determination shall be in wriMng and shall include the 
reasons for the determination. Whenever there is any material 
change in pertinent local lav affecting the program, the local 
educational agency shall submit such changes to the State 
educational agency. 

•SKC. I0l». KVALIUTHINS. 20 USC 2729. 

••(a) Local Evaluation.— Each local educational agency shall— 
"(I) evaluate the effectiveness of programs assisted under this 
part, in accordance with national standards developed according 
to section U:i5, at least once every 3 years (using objective 
measurement of individual student achievement in basic skills 
end mere advanced skills, aggregated for the local educational 
agency as a whole) as an indicator of the impact of the program; 

**(2) submit such evaluation results to the State educational 
agency at least once during each 3-year application cycle; 
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"(3) determine whether improved performance under para- 
graph (1) a sustained over a period of more than one program 

' accordance with national standards, 

each btate educational agency shall-* 

rnfoimauon ^ evaluaUon (based on local evaluation data 

infonnauon Collected under aubsection (a) and lectiona 1107(b), 1202(aX6), 

and UAdld)) of the programs assisted under this chapter at least 

every 2 vears, submit that evaluation to the Secretary and make 

public the results of that evaluation; 
"(2) inform local educational agencies, in advance, of the 

specific evaluaUon data that will be needed and how it may be 

collected; and 

nand^P^ '^3) collect data on the race age, gender, and number of 

children with handicappmg conditions served by the programs 
assisted under this chapter and on the number of children 
served by grade-level under the programs assisted under this 
^ chapter and annually submit such data to the Secretary, 
(c) Special CoNDiriON.-ProjecU funded under this part that 
serve only preschool, kindergarten, or first grade studcnto or stu- 
dents in such grade levels who are included in projects serving 
children above such grade leveb shall not be subject to the require 
ments of subsection (a). 

20 use -SJMi *«SKC 1020. STATE EDUCATIONAL PUOCKAM IMPROVEMENT PLAN. 

"(a) Plan Requirements.— A State educational agency which 
receives funds under part A, part C. and part E of thU chapter shall 
develop, in consultation with a committee of practitioners con- 
stituted pursuant to section 1451(b) of this chapter, a plan to ensure 
implementahon of the provisions of thU section ancf section 1021 
bach such plan shall contain, but shall not be limited to-r- 

jl) the objective measures and standards the State edu- 
cational agency and other agencies receiving funds under part 
A, part C, and part E of this chapter will use to assess aggregate 
performance pui^uant to section 1021, and may include im- 
plemenlation of section 1019; 

* ^2) the means the State educational agency will use to 
develop joint plans with local educational agencies which have 
Identified, pursuant to section 102i(b), schools in need of pro- 
gram improvement to attain satisfactory student progress, the 
timetable for developing and implementing such plans (within 
parameters defined pursuant to section 1^131) and the program 
improvement assistance that will be provided to such schools 
pursuant to section 1021. Such program improvement assistance 
may include, but shall not be limited to, training and retraining 
of personnel development of curricula that has shown promise 
m similar schools, replication of promising practices in effective 
schools models, improving coordination between programs as- 
bibied under this chapter and the regular school program, und 
the development of innovative strategies to enhance parental 
involvement. 

"(b) Dissemination and Avaiijiuilstv of Plan.— (1) The State 
educational agency shall disseminate the plan developed under this 
subsecljon to all local educational agencies and other State age^^cies 
receiving funds under this chapter. 

'•(2l The Stale educational program improvement plan shall be 
available at the State educational agency for inspection by the 
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:retary and may be amended by the State educational agency 
jbt consultation with a committee of practitioners when 
cessary. 

"(c) AvAiLABiLTTY OP FuND6.— In any fiscal year for which appro- 
iationa are made pursuant to section 1405. the State educational 
^ency shall fully implement the program improvement activities 
ascribed in sections 1020 and 1021. In anv fiscal year for which 
pproprlations are not made, the State educational a^encv shall 
onduct, at a minimum, the activities required under section 1021(d), 
nd other program improvement activities to the extent practicable. 

SEC IS2I. PROGRAM IMPROVEMENT. 20 USC 2731. 

"(a) Local Review.— Each local educational agency shall*— 

"(1) conduct an annual review of the program's effectiveness 
in improving student performance for which purooee the local 
educational sgency shall use outcomes developed pursuant to 
section 1012 and sut»ection (b) of this section, and make the 
results of such review available to teachers, parents of partici- 
pating children, and other appropriate parties; 

"(2) determine whether improved nerformance under para- 
graph (1) is sustain^ over a period oi more than one program 
year; 

"(3) use the results of such review and of evaluation pursuant 
to section 1019 in program improvement efforts required by 
section 1021(b); and 

"(4) annually assess Uirough consultation with parents, the 
effectiveness of the parental involvement program and deter- 
mine what action needs to be taken, if any, to increase parental 
participation. 

"(b) School Program Improvembht.-KI) With respect to each 
school which does not show substantial progress toward meeting the 
desixed outcomes described in the local educational ngency a applica- 
tion under section 1012(a) or shows no improvemeut or e decline in 
amregate performance of children served under this chapter for one 
school year as ass^sed by measures developed pursuant to section 
1010(a) or subsection (a), pursuant to the program improvement 
timetable developed under sections 1020 and 1431. the local edu- 
cational agency snail— ^ 

''(A) develop and implement in coordination with such school a 
plan for program improvement which shall describe how such 
agency will identify and modify programs funded under this 
chapter for schools and children pursuant to this section and 
which shall incorporate those program changes which have the 
greatest likelihood of improving the performance of education- 
ally disadvantaged children, including — 

"(i) a description of educational strategies designed to 
achieve the stated program outcomes or to otherwise 
improve the performance and meet the needs of eligible 
children; and 

"(ii) a description of the resources, and how such re- 
sources will be applied, to carry out the strategies selected, 
including, as appropriate, (qualified personnel, inservice 
training, curriculum materials, equipment, and physical 
facilities; and, where appropriate-- 
"(1) technical assistance; 

'*(ll) alternative curriculum that has shown promise 
in similar schools; 
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I'U' jwproving coordination between oart A and 

^^'^S^°^'^'^ f-^"**"?' ""'^ ^he regular «h(Sl?r«ram- 
(IV) evaluation of parent invoTvement: 
( VI appropriats inaervke training for staff naid «Mth 
funds under thts chapter and otttr staff wVo t^ch 

""«*«'^^his chapter; and 
afiicy -^Jd' selecte^by the local educational 

..'II '/If mobility of the student population, 

whether indicators other than improvd achievement 

voJr^i"!*'!^'"^^ Students who Jiave been served for a program 
seile^Si^^ o^-d to beuer 

sX^tSr^^^^^^ '"^^^ ^ slda%dTsra37: 
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"(g) Program Impkovement Assistancs.— In carrying out the 

ogram improvement iind student improvement activities required 
subsections (a), <b), (O, and (d), local educational agencies and 

cate educational agencies shall uttli^e the resources of the regional 
Khnical assistance centers and appropriate regional rural assist- 
nee programs established by section 1456 to the full extent such 
^sources are available. 

'*(h) Further Action.— If the State educational agency finds that, 
:on8tstent with the program improvement timetable established 
under sections 1020 and 1431, after one vear under the joint plan 
developed pursuant to subsection (d), including services in accord* 
ance with section 1017. a school which continues to fall below the 
standards for improvement stated in subsections (a) and (b) with 
regard to the aggregate performance of children served under part 
A. part C. and part E of this chapter, the State educational agency 
shall, with the local educational agency, review the joint plan and 
make revisions which are designed to improve performance, and 
continue t so each consecutive year until such performance js 
sustained o.er a period of more than one year. Nothing 'a this 
section or section 1020 shall be construed to jp^ive the Slate any 
authority concerning the educational program ofa local educational 
agency that does not otherwise exist under State law. 

"<i) Mutual Aoh^ement.— Before any joint plan may be imple* 
mented under subsection (d) and subsection (h) both the local edu> 
cational agency and State educational agency must approve such 
plan. 

"PART B-EVKN START PROGRAMS OPERATED BY LOCAL 
EDUCATIONAL AGENCIES 

• SKC:. IftSl. STATKMKNT ok rilKI'OSE. 20 use 2741. 

"It is the purpose of this part to improve the educational 
opportunities of the Nation's children and adults by integrating 
early childhu(*J education and adult education for parents into a 
unilied program to be referred to as 'Even Start*. The program shall 
be implemented through cooperative projects that build on existing 
community resources to create a new range of services. 

^'SKi:. iu:i2. PUoimAM adtiiuki/ation. 20 use ^742. 

"(a) Grants bv thk Secrltarv.— In any fiscal year in which the 
appropriations for this part do not equal or exceed $50,000,000. the 
Secretary is authorised, in accordance with the provisions of this 
part which are not inconsistent with the provisions of this subsec- 
tiun, to make grants to local educational agencies or consortia of 
such agencies to carry out Even Start programs. 

"(b) Statk Grant Program.— In any fiscal year in which the 
appropriations for this part equal or exceed $50,(300,000, the Sec> 
reiary is authorized, in accordance with the provisions of this part, 
to make grants to States from allocations under section 1053 to 
enable States to carry out Even Start programs. 

"(c) DKKiNiTiON.-~For the purpose of this part, the term 'State' 
includes each of the :>() States, the District of Columbia, and the 
Commonwealth of i^uerto Rico. 

"SW. mx AI.I.O«*ATION. 20 USe ^743. 

"(a) Reservation for Micrant Programs.— The Secretary shall 
first reserve an amount equal lo 3 percent of such amount for 
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prot-ranw consistent with the purpose of this part for migrant 

?oi'*.T«ite„"T ^rjl"!'^ 'I"'^!"'-^ ""der this suC 

tion shall be conducted thrpugh the Office of Migrant Education. 

^ A ^'^lu- State shall be eligible to receive a 

grant under this part in each fiscal year that bears the same ratio to 
he remainder of the amount appropriated under section 1052<b) in 
A .1 '^«.a'"0"n' aliocated under section 1005 of this 

Act to the local educational agencies in the State bears to the total 
amouai allocated to such agencies in all States ">e loiai 

^y*7^ MiNiMUM.-d) Subject to the provisions of paragraph 
(21. no State shall receive less than t he greater of- 

;-(A) one-half of one percert of the amount appropriated for 
dus part and allocated under subsection (bl for any fiscal year; 

"(B) $250,000. 

"(2k A) No State shall, by reason of the application of the nrovi- 
sion. of paragraph (IXA) of this subsection, l^ allotted more than- 
(1) l.)0 percent of the amount that the State received in the 
fiscal year preceding the fiscal year for which the determination 
IS made, or 

"tiiuhe amount calculated under 8ubparaeraDh(B) 
whichever is less. i- o r # 

Stal?equal!i- ^""^^^ subparagraph (AKii), the amount for each 

••U) the number of children in such State counted for purposes 

niult?plied\r ^^'"'^''''^ subparagraph (A), 

rr.y^ V?h average per pupil paynjent 

made with funds available under this part for that year. 

use 2744 ■■.SK(\ lo:.I rsfS OF FirNIW. 

fiinHii!lii''''^^f''i:rl" program under this part, 

funds made available to local educational agencies, in collaboration 
with where Ui^propriate, institutions of higher education, commu- 
mty-babtd organizations, the appropriate State educational agency 
V "PPr°P"«V^ nonprofit organizations, shall be used to oay 
the Federal bnare of the cost of providing family^entered education 
progranjs which involve parents und children in a cooperative efibrt 
to help parents become full partners in the education of their 
learners children in reaching iheir full potential as 

bhan in^Se-" K» EMENTS.-Each program assisted under this part 

"(I) the identification and recruitment of eligible children* 
<2I screening and preparation of parents and children fo^ 
participalion. including lebling. referral to necessary counbol- 
ing, and related services; 

''<:<) design of programs und provision of support services 
(when unavailable from other sources) appropriate to the 
iwrticipants work and other responsibilities, including- 

••<A) scheduling and location of services to allow joint 
participation by parents and children; 

••<B) child care for the period that parents are involved in 
the program provided for under this part; and 
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^(C) transportation for the purpose of enabling parents 
and their children to participate in the program authorized 
by thtfi part; 

^'(4) the establishment of instructional programs that promote 
adult literacy, training parenta to support the educational 
growth of their children, and preparation of children for success 
in r^iar school programs; 

provision of special training to enable staiT to develop the 
skills necessary to work with parenta and young children in the 
full range of instructional services offered through this part 
(including child care staff in programs enrolling children of 
participants under thbi part on a sppce available basis); 

provision of and monitorinig of integrated isistructional 
services to participating parenta and children through home- 
based programs; and 

''(7) cook-dination of programs assisted under this part with 
progranos assisted under this chapter and any relevant pro- 
grams under chapter 2 of this title, the Adult Education Act, 
the Education of the Handicapped Act, the Job Training Part- 
nership Act, and with the Head Start program, volunteer lit- 
eracy programs, and other relevant programs. 
''(c) FansRAL Shars LtMiTATtoN.-— The Federal share under this 
part may be— 

"(1) not more than 90 percent of the total cost of the program 
in the first year the local educational agency receives assistance 
under this part, 
"(2) 80 percent in the second such year. 
"(3) 70 percent in the third such year, and 
"(4) 60 percent in the fourth and any subsequent such year. 
Funds may not be used for indirect costs. The remaining cost may be 
obtained from any source other than funds made available for 
programs under this title. 

**SI^C. 1055. Kl.lCltil.i: l*AKTICII*ANTS. 20 USC 2745. 

"Eligible participants shall be— 

(1) a parent or parents who are eligible for particmation in 
an adult basic education program under the Adult Education 
Act; and 

"(2) the child or children (aged 1 to 7, inclusive), of anv 
individual under paragraph (1), who reside in a school attend- 
ance area designated for participation in programs under 
part A. 

"8KC. I05«. AFI'I.ICATIONS. 20 USC 2746 

''(a) Submission.— To be eligible to receive a grant under this part Granu 
a local educational agency shall submit an application to the Sec- 
retary under section 1052(a) and to the State educational agency 
under section 1052(b) in such form and containing or accompanied 
by such information ac the Secretary or the State educational 
agency, as the case may be, may require. 

''(b) Rt:quiHt:u Documi^ntation.— Such application shall include 
documentation that the local educational agency has the qualified 
personnel required— 

''(1) to develop, administer, and implement the program re- 
quired by this part, and 

"(2) to provide st)ecial training necessary to prepare staff for 
the program. 
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.1 -(c) PLAN.-Such application shall also include a plan of operation 

) for the program which includes-- 

"(Do description of the program goals: 
"(2) a description of the activities and services which will be 
provided under the program (including training and prepara- 
tion of stafO; 

"yd) a description of the population to be served and an 
» estimate of the number of participants* 

{ 'V^ if appropriate, a desicription of tKe collaborative efforts of 

the institutions of higher education, community-based organiza- 
tions, the appropriate St^te educational agency, private ele- 
menlary bchools, pr other appropriate nonprofit organizations 
in carrying out the program for which assistance is sought; 
(5) a statement of the methods which will be used— 

"(A) to ensure that the programs will serve those eligible 
participanU most in need of the activities and services 
, provided by this part; 

nu^dvanu,^ M(B) to provide services under this part to special popu- 

Handicapped lations. such as individuals with limited English proficiency 

P«nk)fu and individuali with handicaps; and 

"(C) to entourage participanU to remain in the pr<wrams 
for a time sulTicient to meet program goals: and 
•<6) a description of the methods by which the applicant will 
coordinate programs under this part with programs under chap- 
ter 1 and chapter 2, where appropriate, of this title, the Adult 
Mucation Act, the Job Training Partnership Act, and with 
Head SUrt programs, volunteer literacy programs, and other 
relevant programs. 

use 2747 -SK C. low. AWARD CF GRANTS. 

•Ma) SBuccTiON Paociss.-The Secretary or each State educational 
agencv, as the case may be, shall appoint a review panel that will 
award grants on the basis of proposals which— 

•'(1) are moat likely to be successful in meeting the goals of 
this part; 

"(2) serve the greatest percentage of eligible children and 
parenta as described in section 1055; 

*'(3) demonstrate the greatest degree of cooperation and co- 
ordination between a variety of relei^ant service providers in aU 
phases of the program; 

"(4) submit budgets which appear reasonable, given the scone 
of the proposal; 

"(5) demonstrate the local educational agency's ability to 
provide additional funding under section 1054(c): 

••((>) are representative of urban and rural regions of the Slate 
or of the United States, as the case may be; and 

"17) show the greatest promise fo: providing models which 
may be transferred to other local educational agencies. 
"(b) Review Fanel.--A review panel shall, to the extent pruc- 
ticabJe. consist of 7 members as follows: 

''(I) an early childhood education professional; 
''(2) an adult education professional; 

''(3) a representative of parent-child education organizations; 
(4) a representative of community^based literacy or^'aniza- 
tions; ^ 

"(5) a member of a local board of education; 
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••(6) a representative of business anu industry with a commit- 
ment to education; and ^ ^ 

"r/)an individual involved in the implen,entat«on of programs 
under this chapter within the State, 
je panel shall contain members described in paragraphs ( l ), (2). (li). 

id (7). , .... 

"<c) EourrABLB Distribution ok Assistancic.— In approving grants UrUun ureua 
nder thU part under section lOft'^a), the Secretary shall assure an ^^^^ 
QuiUble distribution of assistance amc\sf the Sutes, among urban 
.nd ruial areas of the United States, and among urban and rural 
ireas of a State. , ^ . ■ j » 

••<d) Duration.— (I) Grants may be awarded for a period not to 
exceed 4 years. In any application from a local educational agency 
or a grant to continue a project for the second, third, or fourth fiscal 
ear following the first fiscal year in which a grant was awarded to 
uch local educational agency, the Secretary or the Sute edu- 
ational agency, as the case may be, shall review the progress being 
nade toward meeting the objectives of the project. The becrelary or 
he Stote educational agency, as the case may be, may refuse to 
iward a grant if the SecreUry or such agency finds that sufTicien* 
Progress has not been made toward meeting such objectives, but 
)nly after affording the applicant notice and an opportunity for a 

rearing. . . , . *i. 

"(2) The SecreUry shall establish criteria for carrying out the 
provisions of paragraph U) in the transition fiscal year whenever 
the provisions of section 1052(b) apply to authorized SUte grant 
programs. 

•^SEC im EVAUIATION. ^0 USC 2748 

"(a) iNOEFiiNDENT ANNUAL Ev ALU AT/ON. —The Secretary shall 
provide for the annual independent evfJuation of programs under 
this part to determine their effectiveness in providing— 

'*( 1 ) services to special populations; 

"(2) adult education services; 

"(3) parent training; , 
"(4) home-based programs involving parents and children, 
"(6) coordination with related programs; and 
••(6) training of related personnel in appropriate skill areas. 

"(b)CKITEMIA,— , ^ . . J- J » 

"(I) Each evaluation shall be conducted by individuals not 
directly involved in the administration of the program or 
project operated under this part. Such independent evaluators 
and the program administrators shall jointly develop evaluation 
criteria which provide for appropriate analysis of the factors 
under subsection (a). When possinle, each evaluation shall in- 
clude comparisons with appropriate control groups. 

"(2) In order to determine a program's effectiveness in achiev- 
ing its stated goals, each evaluation shall conUin objective 
measures of such goals and. whenever feasible, shall obUin the 
specific views of program participanU about such programs, 
"(c) RfciFOkT TO CoNfjRKbs AND DissKMiNATiON.— The Secretary 

shall prepare and submit to the Congress a review nummary of 

the resulU of such evaluations not later than Septen.ber dO, IJJJ. 

The annual evaluations shall be submitted to the National Diffusion 

Network for consideration for |Mj:,bible dissemination. 
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20 USi: 274a -SKI . I85!». AI>TliOttlZATIUN OK AI'l>KOi>KiATION.S. 

"There are authorized to be appropriated for the purposes of this 
part $50,<)0<l,000 for the fiscal year 1989 and such sumsM may be 
necessary for each of the fiscal years 1990. 1991. 1992. and 1993. 

'''^.!^T.^;-^'^^-"NDARY SCHOOL PROGRAMS FOR BASIC 
?S 'l'?^c.l'*ICI5"V^*»^NT AND DROPOUT PREVENTION 

ni*udviint4*|{»rd W. 1 101. l*i'KI*nSK. 

*« >s the purpose of this subpart to provide additional assistance 
io local educational agencies with high concentrations of low-income 
children, low achieving children, or school dropoute to improve the 
achievement of educationally disadvantaged children enrolled in 
secondary schools of such agencies, and to reduce the number of 
youths who do not complete their elementary and secondary 
education. 

20 use m2 "JiKC. 1 102. ALLOCATION. 

•'(a) Reservation for Migrant Programs.— From the amount 
^PS'^^Kalf^®^ under section 1108 for the fiscal years 1990. 1991. 1992, 
and lUW the Secretary shall first reserve an amount equal to 3 
percent of such amount for programs consistent with the purpose of 
thib part for school dropout prevention and reentry programs and 
^^,\*ndiiry school basic skills improvement programs for migrant 
children. Programs for which funds are reservwf under this subsec- 
tion shall be conducted through the Office of Migrant Education. 
(,ranu A LUXJATiON. -Except as provided in subsection (c). 

each State shall be eligible to receive a grant under this part in each 
fiscal year that bears the same ratio to the remainder of the amount 
appropriated in that fiscal year as the amount allocated under 
section lOOo of this Act to the local educational agencies in the State 
bears to the total amount allocated to such agencies in all States 
<c) Statk Minimum.-<1) No State shall receive less than the 
greater of— 

••(A) one^uarter of 1 percent of the amount appropriated for 
this part and allocated under subsection (b) for any fiscal year: 
or 

'*(B) $250,000. 

'V^XA) No State shall, bv reason of the application of the provi* 
bionb of paragraph (IXA) of this subjection, be allotted more than— 
"(1) 150 percent of the amount that ihe State received in the 
fiscal vear preceding the fiscal year fo/ which the determination 
IS made, or 

"(li) the amount calculated under subparagraph (B), 
whichever is less. 

"IB) For the purpose of subparagraph (AKii). the amount for each 
State equals— 

the number of children in such Su\le counted for purposes 
of this part in the fiscal year specified in subparagraph (A), 
multiplied by 

**(ii) 150 percent of the national average per pupil payment 
made with funds available under this part for that year. 
"idJ Ixk;al EnuCATiONAL Agkncy Allocat.on —Each State edu- 
cational agency shall allocate funds amon^; local educational agen- 
cies in the State on the basis of- 
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"(1) the eligibility of such agency for funds under section 1005 

of this Act; and . 
"(2) the criteria described in section 1105. .... ... 

Each local educational agency may carry out the activities described 
hfsecUon 1103 in cooperation with community based organizat ons. 

"(e) State Adminiotkation.-A State may reserve not more than 
5 liront of the amounu available under this part for any fiscal 
year for State administrative costs. 

20 use 51763. 

"SEC. ItM. U8BS OK FUNDS, 
"(a) General Rule.-A local educational agency may use- 

"(1) the remainder of such funds for secondary schools basic 
skilU improvement activities pursuant s"*^""" f^^fln 
"(2) not to fcxceed fiO percent of funds paid under this part m 
any fiscal year for dropout prevention and reentry activities 
pursuant to subsection (c). :i.ui„ 
"(b) Basic Skiixs rou Seconbarv ScHOOia.-Funds made available 
under this subpart may be used— . »u„ 

"(I) to initiate or expand programs designed to meet the 
special educational neais of secondary srhool students and to 
help such studenu attain grade level proficiency in basic skills, 
and. as appropriate, learn more advanc^ skills; 
"(2) to develop innovative approacnes for— „„u^i 
"(A) surinounting barriers that make secondary school 
programs under this subpart difTwrnlt for certain studenU 
to^ttend and difficult for secondary schools to administ^.. 
such as scheduling problems; and „f,i,<.opn 
"(B) courses leading to successful completion of the gen- 
eral education development test or of graduation require- 

"(•3» to develop and implement innovative programs involving 
community-based organizations or the private or both, to 

provide motivational activities, preemployment training, or 
transition-to-work activities; . -j .u„ 

•W to provide programs for eligible studenU ouUide the 
school, with the goal of reaching school dropouts wfo will not 
reenter the traditional school, for the purpose of providing 
compensatory education, basic skills education, or courses for 
eeneral educational development; 

"(5» to use the rwources of the community to assist in provid- 
inc services to the target population; . . , ■ . 

provide training for staff who will work with the target 
ropulation on strategies and techniques for identifying, 
instructinK. and iisbisting such students; ... 

"7» to provide guidance and counseling activities, support 
services, exploration of postsecondary educational opportuni- 
Ue7 youth employment ^ivities. and other student services 
which are necessary to assist eligible students; and 

"(8) to recruit, train, and supervise secondary school students 
(including the provision of stipends to students m greatMt i.eed 
of financial ai.istance) to serve as tutors of other studenU 
eligible for services under this subpart and under Part A- 
order 10 assist such eligible sludents with ho:nework assign- 
ment provide instructional activities, and foster good study 
habits and improved achievement. 
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•demlfv^fli^t intervenUon designed to 

schMl? elementaiy and early sefonda^ 

IcKal 'ihS' otS S""""L*"'* information to 

education .nd the real,„. .'AiSS.Z^f,^A7i 
"IS) .school dropout programs which include coordinated serv- 
hX^^A "'V"'"^ P^°gf«"« of vocational^ucation a"dt 
sS;A^tr • ^"'^ '''"^'"^ "'^ Trainbg Partnell 

nil!* L^™J"'* ""^f"^ ""'^ «" consortia with a commu- 
nily-bdsed organization, any nonprofit private oreanizMiSn 
.nst. ut.on of higher education. State educational agency State 

undir'^Se'' Jo^ rf " ^u'!"^'--^ counciblSlS 
^r uU^r. 1 . "8 Partnership Act), museum, library 

title Vr"^ °^ '''^ acUvities described in section 6005 or 6006 cf 

m?J*K!:'"'^yu 'han 25 percent of amounts available 
Z'r^ic^. " educational Tgency for noStructiond 

-'II use -.K.! -sKc , AI-rj.lC,\TI0N3. 

A. lrL^r' "''''^^"** Rajo.8ED.-Any local educational agency which 

Suc^.onTf.en/ ^'''"^ ".^''"^ '"'^^ ^^all submit We sS 
educat.onal agency an appl.cation which describes the Drc"ram to 

p'Sl'of'suCtK.""'^^^ com'pMr.K 
.nl';sSSarrhair^^^^ -"-'^^ed 

fnllic ^"uu^ P^e™"™ and the manner in which 

funds w.ll be u:.ed to initiate or expand services to secondary 
scho<,lst..denls school dropouts, anJ potential ^ho^llroSouU- 
2) describe the activities and servic^ which willbe pro^dS 
by the program (includinB documentation to demonstrate hat 
the loc;,! educat.onal agency has the qualified pereonnel re 
2nd??thrsSrt?''- -P'e-nt rhrp"r"<^Jf„ 

••{jO assure that the programs will be conducted in sc!im)la 
with ih^. greatest need for assistance, in terms ofochievmem 
levels, |K)verty rates, or school dropout rales; "^""evemtnl 
M) assure that the programs will serve those elit?ible stu. 
^ dents most m need of the aCvities and services providK this 
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"(5) assure that services will be provided under this part, as 
appropriate, to special popuiationa, such as individuals with 
limited English proficiency and individuals with handicaps; 

"{6) assure that parents of eligible atudenta will be involved in 
the clevelopment and implementation of programs under this 
part; 

"(7) describe the methods by which the applicant will coordi- 
nate programs under this part with programs for the eligible 
student population operated by community-based organizations, 
social service organizations and agencies, private sector entities, 
and other agencies, organizationa, and institutions, and with 
programs conducted under the Car! D. Perkins Vocational Edu- 
cation Act, the Adult Education Act, the Job Training Partner- 
ship Act, and other relevant Acts; 

'X8) assure that, if feasible, the local educational agency will 
enter into arrangements with local businesses, labor organiza- 
tions, or chambers of commerce under which such businesses 
and organizations will help secure employment for graduates of 
schools operating projects under tliis part; 

"(9) assure that to the extent consistent with the number of 
students in the school district of the local educational agency 
who are enrolled in private secondary schools, such agency 
shall, after timely and meaningful consultation with appro- 
priate private school ofHcials, make provision for including such 
services and arrangements for the benefit of such students as 
will assure their equitable participation in the ^Hirposes and 
benefits of this part; and 

"(10) provide such other information as the State educational 
agency may require to determine the nature and quality of the 
proposed project and the applicant's ability to carry it out. 
"(c) SPEaAL Rule.— If the Secretary determines that a local edu- 
cational agency has substantially failed to comply with paragraph 
(9) (by reason of State law or otherwise) or is unwiUing to provide for 
such participation on an equitable basis, the Secretary shall waive 
such requirement, and, subject to the provisions of section 1017(b) of 
part A of this chapter, shall arrange for the provision of services to 
such students. 

"(d) Duration of Gkants.— Grants may be awarded for a period 
of 3 yea.ni. 

^-HKV, lies. AWAimoK<:itANrs. 

'*Each State educational agency shall award grants to local edu- 
cational agencies within the State which — 

••(1) demonstrate the greatest need for services provided 
under this part based on their numbers of low-income children, 
numbers of low-achieving children, or numbers of school 
dro()outs; 

"(2) are representative of urban and rural regions of the 
State; 

"(3) offer innovative approaches to improving achievement 
among eligible youth or offer approaches which show promise 
for replication and dissemination; and 

••(4) offer innovative approaches to reducing the number of 
school dro|HJUts. 
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•iU use 'SlUh -SKi-. 1 1U6. ^■|St•AI, KEatllKKUENTS ANII n»1»RUlNATlCIN fKOVISiONS. 

'*(a) General RuLe.-~<l) The prc^visions of subsections (a) through 
<d) of section 1018 of this Act shall apply to the program authorized 
by this part. 

* (2) AoMtNiSTRATtvB CosTS.— Not TOore than 5 percent of a grant 
may be used for local administrative costs. 

"(31 C(X)KuiNATiON AND OlssuiiNATiON.-'Local educational agen- 
cies receiving granU under this part shall cooperate with the 
coordination and dissemination efforts of the National Diffusion 
Network and State educational agencies. 

"\h) Special Ruue.— <1) Each local educational agency shall use 
funds under this part to supplement the level of funds under this 
chapter that are used for secondary school programs. 

* i2) In order to comply with paragraph (1), any local educational 
agency which operates secondary school programs funded under 
chapter 1 of the Education Consolidation and Improvement Act of 
11)81 or part A of this Aa and which is operating secondary school 
basic skills programs under this part shall continue the same aggre* 
gate level of funding for such programs, at the same schools or at 
other eligible schools within the !ocal educational agency. 

20 use n&l ".SE(\ 1 107. Al.t(ATIO^f. 

*The provisions of sections 1019 and 1021 shall apply to local 
educational agencies receiving grants under this part. 
L'U use' Z76f( -SKC*. I m. AtTilOKiZATlON OF AFPROFKlATltlNS. 

"There are authorized to be appropriated $400,000,OOQ for the 
fiscal year 1990, $450,000,000 for the fiscal year 1991, $500,000,000 
for the fiscal year 1992, and $550,000,000 for the fiscal year 1993 to 
carry out this part. 

* FART n-PKOCRAMS OPfclRATED BY STATE AGENCIES 

•'Subpart 1— Programs for Migratory Children 

-'O USt' ;r7dl -sKt'. 12UI <:«ANTS~ENTITtEMKNT ANO AMOUNT. 

"(a) Entitlement.— A State educational agency or a combination 
of such agencies shall, upon application, be entitled to receive a 
grant for anv fibcal year under this part to establish or improve, 
either directly or through local educational agenci<^, programs of 
education for migratory children of migratory agricultural workers 
including mi^'ratury agricultural dairy woi^.i!rs) or of migratory 
fibhermen which meet the requirements of section 1202« 

••|b> Amount of Grant.-^1) Except as provided in pection 1291, 
the total grants which shall be made available for use in any State 
lother than the Commonwealth of Puerto Rico) for this subpart shall 
be an amount equal to-10 percent of the average per pupifexpendi- 
ture in the State (or (A) m tha case where the average per pupil 
expenditure in the State is l2ss than 80 percent of the average per 
pupil expenditure in the United States, of 80 percent of the average 
pt- r pupil expenditure in the United States, or (B) in the case where 
the average i)er pupil, expenditure in the State is more than 120 
percent of the average pcr pupil expenditure in the United States, of 
120 percent of the average per pupii expenditure in the United 
States) multiuliird by (t) the estimated number of such migratory 
children agea *) to 21, inclusive, who reside in the State full time, 
and (iil the full-time equivalent of the estimated number of buch 
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migratory children aginl :J to 21, inclusive, who reside in the State 
part time, as deterinintd by thu Secretary in accordance with 
regulations, except that if, in the case of any State, such amount 
exceeds the amount required under section 1202, the Secretary shall 
allocate such excess, to the extent necessary, to other ^?».ptep, vruo=>c 
total of grants under this sentence would otherwise be insufTicient 
for all such children to be served in such other States, In determin- 
ing the full-time equivalent number cf migratory children who are 
in a State during the summer months, the Secretary shall adjust the 
number so det;:nnined to take into account tlie special needs of 
those children for summer programs and the additional costs of 
operating such programs during the summer. In determining the 
number of migrant children for the purposes of this section the 
Secretary shalluse statistics made available by the n..grant student 
record transfer system or such other system as the Secretary may 
determine most accurately and fully reflects the actual number of 
migrant students. In submitting the information required to make 
such determination, the Stales may not exceed a standard error rate 

° "t^'^carry out the determinations of eligibility required by this 
section, the Secretary shall develop a national standard form for 
certification of migrant students. . „ ^ . • ^ 

••(31 For each fiscal year, the Secretary shall determine the Puerto Rico, 
percentage which the average per pupil expenditure in the 
Commonwealth of Puerto Rico is of the lowest average per pupil 
expenditure of any of the 50 States. The grant which the Common- 
wealth of Puerto Rico shall be eligible to receive under this section 
for a fiscal year shall be the amount arrived at by multiplying the 
number of such migrant children in the Commonwealth of Puerto 
Rico by the product of— * 

••(A) the percentage determined under the preceding sentence, 

^""(B) :12 percent of the average per pupil expenditure in the 
United States. 

"SKC. 1202, 1'HtM;KAM UKUlHRKMENTS. "SC 2782. 

"(a) Requirements for Approval of Appucation —The Sec- 
retary may approve an application submitted under section i201(aJ 
only upon a determination— . * o , 

"U) that payments will be used for programs and projects R«u)rdj* 
Uncluding the acquisition of equipment and where necessary 
the construction of school facilities) which are designed to meet 
the special educational needs of migratory children of migra- 
tory agricultural workers (including migratory agricultural 
dairy workersi or of migratory fishermen, and to coordinate 
such programs and projects with similar programs and projecU 
in other States, including the transmittal of pertinent informa- 
tion with nrspect to school records of such children; 

••(2) that in planning and carrying out programs anu projects 
there has been and will l>e appropriate coordination with pro- 
granjs aduunislered un.lor section 418 of the Higher Lducation 
Act, section 402 of the Job Training Partnership Act. the Edu- 
cation ol the llaiitlicippi'd Act. the Community Services Block 
(;rant Act. the Head Start program, the migrant health pro- 
gram, and iill t»llu-r appropriate programs under the Depart- 
ments of Kdiu alKHi. I^htir. and Agriculture; 
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] ''(3) that such programs and projects v/ill be admtnistered and 

; carried out in a manner consistent with the basic objectives of 

I section lOil (other than subsection (b)), sections 1012, 1014, and 

1018. and subpart 2 of part P; 
\ "(4) thut. in the planniii^^ and operation of programs and 

: projects at both the State and local educational agency level, 

there Is appropriate consultation with parent advisory councils 
(established in order to comply with this provisionl for programs 
extending for the duration of a school year, and that ail pro- 
. grams are carried out in a manner consistent with the require- 

I ments of section 1016; 

"(5) that, in planning and carrying out programs and projects, 
there has been adequate assurance that provision will be ma^^e 
I for the preschool education needs of migratory children of 

! migratory agricultural workers (including migratory agricul- 

tural dairy workers) or of migratory fishermen; and 

that programs conducted under this subpart will be 
evaluated in tdrms of their efTectiveness in achieving stated 
goals, including (Elective measurements of educational achieve- 
ment in basic skills, and that for formerly migratciry children 
, who have been served under this subpart in a full school year 

t program for at least 2 years, such evaluations shall include a 

' determination of whether improved performance is sustained 

i for more than 1 year. 

"(b) (Continuation op Migrant Status.-— For purposes of this 
subpart, with the concurrence of th& parents* a migratory child of a 
migratory agricultural worker (including migratory agricultural 
dairy workers) or of a migratory iisherman shall be considered to 
continue to be such a child for a period, not in excess of 5 years. 
Such children who are currently migrant, as determined pursuant 
to regulations of the Secretary, shall oe ^ven priority in the consid- 
' eration of progrants and activities contained in applications submit- 

ted under this section. 

* "ici Dlpinit' ^ns.- -The Secretary shall continue to use the defini- 

tions of 'agricultural activity', 'currently migratory child', and 'fish- 
ing activity' which were published in the Federal Register on April 
:10, 1UK5. in regulations prescribed under section 55&(b) of the edu- 
cation Consolidation and Improvement Act of 1981 and subpart 1 of 
part B of title I of the Elementary and Secondary Education Act of 
lUGf) (as in effect 'on April 30, 1985K No additional definition of 
'migratory agricultural worker' or 'migratory flsherman' may be 

; applied to the provisions of this subpart. 

"(d' Bypass Pkovisp*?.— If the Secretary determines that a Slate 
is unable or unwilling to conduct educational programs for migra- 
tory children of migratory agricultural workers (including migra- 
tory agricultural dairy workers) or of migratory fishermen, that it 
would result in more eHlcient and economic administration, or that 
It would add substantially to the welfare or educational attainment 
of such children, the Secretary may make special arrangements 
ah other public or nonprofit private agencies to carry out the 
purpobes of this section in 1 or more States, and for this purpose the 
Secretary may use all or part of the total of grants available for any 
such State under this subpart. 

M use J7h.) ^Kr. UMil. cnOKDIN.^TiON OF MUiitANT tIDtlCATiON ACTH ITiKS. 

'*<a) AcriviTJts Authorizi:i>.--(1) The Secretary is authorized to 
rr e grants (o. and enter into contracts with. State educational 
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agencies (in consultation with and with the approval of the States) 
for activities to improve the interstate and intrastate coordination 
among State and local educational agencies of the educational 
programs available for migratory students. Each grant issued under 
this paragraph shall uoi exceed 3 years for its stated purpose. 

"(2XA) The Secretary is also authorized to enter into contracts 
with State CKlucational agencies to operate a system for the transfer 
among State and local educational agencies of migrant student 
records (including individualized education programs approved 
under the Education of the Handicapped Act). 

"(B) Except as provided in subparagraph (C), for the purpose of 
ensuring continuity in the operation of such system, the Secretary 
shall, not later than July 1 of each year, continue to award such 
contract to the State educational agency receiving the award in the 
preceding year, unless a majority of the States notify the Secretary 
in writing that such agency has substantially failed to perform its 
responsibilities under the contract during that preceding year. 

"(C) Beginning on July 1, 1992, and every 4 years thereafter, the EffecUve date. 
Secretary shall conduct a competition to award such contract. 

"(D) No activity under this section shall, for purposes of any 
Federal law, be treated as an information collection that is con- 
ducted or sponsored by a Federal agency. 

"(3) Grants or contracts shall also be made under this section to 
State educational agencies to develop and establish a national pro- 
gram of credit exchange and accrual for migrant students so thai 
such students will be better able to meet graduation requirements 
and receive their high school diplomas. Such grunts or contracts 
may not exce^ed 3 years. . r j 

"(b) AvAitAUiUTY OK FuNDS.— The Secretary shall, from the funds 
appropriated for carrying out this subpart, reserve for purposes of 
this section for any fiscal year an amount, determined by the 
Secretary, which shall not be less than $6,000,000 nor more than 5 
percent of the amount appropriated. 

"Subpart 2— IVograms for Handicapped Children 

•\SKl'. 1221. AMOUNT ANU W .HIIIlllJTV. '^^ ^^i^- '^^l 

"la) ELiaiuiUTY KOK Gkant.— (1) A State educational agency shall 
be eligible to receive a grant under this subpart for any fiscal year 
for programs (as defined in sections 1222 and 1223) for handicapped 
children (as defined in paragr.iph I'^.xB)). 
"(2) For the purpose of this subpart— 

"(A) 'childien' includes infants and toddlers described in part 
11 of the Education of the Handicapped Act. as appropriate, and 
•'(Ui 'handicapped children* means children who by reason of 
their handicap require special education and related services, or 
in the case of infants and toddlers, reouire early intervention 
services and who are mentally retarded, hard of hearing, deaf, 
speech or l.uitiua^c impaired, visually handicapped, seriously 
emotiimally diMurbed. orthopedically impaired, or ether health 
impaired children or children with specific learning disabilities, 
"(bj Statk Edikiationai. A(ifr:N(:Y Application.— In order to re- (jrunui 
ceivc a grant undiT this subpatt. a State educational agency shall 
submit an applitalion to the Secretary which provides assurances 
that— 
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ail handicapped children (other than handicapped infants 
and toddlers) in the State participating in programs and 
projects funded under this subpart receive a free appropriate 
public education and such children and such children's parents 
are provided all the rights and procedural safeguards under 
part B of the Education of the Handicapped Act and this 
subpart and that all handicapped infants and toddlers in the 
State participating under this subpart receive early interven- 
tion services and such infants and toddlers and their famihes 
are provided the rights and procedural safeguards under part H 
of such Act; 

"(2) programs and projects receiving assistance under this 
subpart are administered in a manner consistent with this 
subpart* subpart 2 of part P» part B of the Education of ihe 
Handicapped Act» and as determined by the Secretary to be 
appropriate* part H of the Education of the Handicapped Act, 
including the monitoring by such agency of compliance under 
paragraph (1); 

"(3) programs and protects under this subpart will be coordi- 
nated with services under the Education of the Handicapped 
Act; 

*'(4) for fiscal year 1991, and each subsequent fiscal year, the 
State educational agency will administer the program au- 
thorized by this subpart through the Slate office responsible for 
administering part B of the Education of the Handicapped Act; 
^P^^ *'<5) the agency will report annually to the Secretary— 

"< A) the number of children served under this subpart for 
each disability and afie category as described in part B of 
the EducaMon of the Handicapped Act; 

'*<B) the number of children served under this subpart in 
each of the educational placements described in section 
6l8(bM2) ot the Education of the Handicapped Act (and will 
report separately State-operated and State*8upported pro- 
grams and local educational agency programs lor children 
previously served in such State programs); and 

"(C) on the uses of funds and the allocation of such funds 
for such uses under this subpart; and 
^P*"^ . the agency will report to the Secretary such other 

information as the Secretary may reasonably request. 
'"JO Amount ov Grant.-H1) Except as provided in subsection (e) 
and section 129l» the grant which a State educational agency (other 
than the agency for Puerto Rico) shall be eligible to receive under 
this section shall be an amount equal to 40 percent of the average 
per pupil expenditure in the State <or (A) in the case where the 
average per pupil expenditure in the State is less than 80 percent of 
the average per pupil expenditure in the United States, of 80 
percent of the average per pupil expenditure in the United States, 
or (D) in the case where the averai'.e per pupil expenditure in the 
Stale is more than 120 percent of the average per pupil expenditure 
in Ihe United States, of 120 percent of the average per pupil 
expenditure in ihe United States), multiplied by the number of 
handicapped children, from birth through 21, enrolled on 
December I, as determined by the Secretary, in programs or schools 
for handicapped infants, toddlers and children operated or sup- 
ported by a btate agency which— 
^ **(i) is directly responsible for providing free public education 

Y/r>" handicapped children (including schools or programs provid- 
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ing special education and related services for handicapped chil- 
dren under contract or other arrangement with such agency); or 
"(ii) is directly responsible for providing early intervention 
services for handicapped infants or toddlers (including schools 
or programs providing special education and related services for 
handica*>ped children under contract or other arrangement 
with such agency), 
in the most recent fiscal year for which satisfactory data are avail- 
able. The State educational agency shall distribute such funds to the 
appropriate State agency on the basis of the December 1 child count 
by distributing an equal amount for each child counted. 

"(2) For each fiscal year, the Secretary shall determine the Grunia 
percentage which the average per pupil expenditure in the Puerto Rico 
Uommonwealth of Puerto Rico is of the lowest averap;e per pupil 
expenditure of any of the 50 States. Except as provided in subsection 
(s), a grant which the Commonwealth of Puerto Rico shall be eligible 
to receive under this subpart for a fiscal year shall be the amornt 
arrived at by multiplying the number of such handicapped children 
in the Commonwealth of Puerto Rico by the product of— 

*'(A) the percentage determined under the preceding sentence, 
and 

"(B) 32 percent of the average per pupil expenditure in the 
United States. 

**id) Counting ok Childri^n TKANSPfiUKiNG Fuom Statk to Local 
Proceams.— In any case in which a child described in sections 
l225(i)(A) and l22f)(IMBKi) leaves an educaUonal program for handi* 
capped children operated or supported by a State agencv in order to 
participate in such a urogram operated or supported by a local 
educational agency, such child ahall be counted under subsection (c) 
if— 

"(1) the child was receiving and continues to receive a free 
appropriate public education; and 

(2) the State educational agency transfers to the local edu- 
cational agency in whose program such child participates an 
amount equal to Uie sums received by such Slate educational 
agency under this bcction which are attributable to such child, 
to be used for the purpose set forth in section 1 2211. 
"(e) Special Ri£Quiki>mknt.— The State educational agency may 
count handicap;)ed childi«:n aged 3 to 5, inclusive, in a State only if 
such State is eligible for a grant under section 611) of the Education 
of the Handicap|)ed Act. 

**SM*. Itn. FltOi;UAM KKtHUHKMKNTS. 20 USC m2 

"(a) Gt>Nfc:KAL Rfc:qu;;UKMKNTS.--A State educational agency shall 
use the payments made under this subpart for programs and 
projects (including the acquisition of equipment) which are designed 
to suppi«.*ment the special education needs of handicapped children 
(other than handicapped infants and toddlers) oi the early inierven- 
tion needn of handicapped infants and toddlers. Such programs and 
projects shall be adininibtered in a manner consistent with this 
subpart, subpait 2 of part pint B of the Education of the Handi- 
capped Act, and, as determinrd by the Secretary to be appropriate, 
part H of the ICducatton of the Handicapped Act. 

"(b) St:Hvicfr:s.— Funds under ihk subpart shall be used to supple- 
ment the provibion of s|u;ciai education and related services for 
handicapped chilfhi*n (olhrr than handicapped infants and toddlers) 
or early inlerventioit mm vices for handicapped infants and toddlers. 
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«..k I u'^n''^** ti^'? OF BfiNEKiT -Recipiente of funds under this 
) subpart shull collect and maintuin such evaluations and assess- 

j ments as may be necessary to demonstrate that the programs and 

j projects were beneficial to the children served. 

I 20 use -sw. I ji3. rsKs ok n'Nos. 

5 •K**^"^ General RuLr-Programfl. and projecta authorized under 

this subpart may include, but ar^ not limited to- 

(1) aemcea provided in early intervenUon, preachool, ele- 
n)entary, secondary, and transition programs; 

acquisition of equipment and instructional materials: 
; (.n employment of special personnel; 
*;(4/ iraininK and employment of education aides: 
(5) training m the uae and proviaion of aaaiaUve devices and 
other specialized equipment; 
J training of teachers and other personnel; 

(71 training oi parenU of handicapped children; 
(HMraimng of nonhandicapped children to facilitate their 
parlicipation with handicapped children in joint activities- 

U) training of employers and independent living personnel 
involved in assisting the transition of handicapped children 
Irom school to the world of work and independent living- 

; (10) outreach activities to identify and involve handicapped 
children and their families more fully in a wide range of 
. educational and recreational activities in their communities; 

**<ll> planning for, evaluation of, and dissemination of 
inlormation regarding such programs and projecu assisted 
under this subpart, 
"(b) PROiiiBiTiON.-^Programs and i)rojects authorized under this 
subpart may not include the construction of facilities, 
use 2794 -SKC. SKKVII K AMI FUlMittAM API'I.K ATIONS. 
Granu "(a) APPLICATION RgquiRBO-^A Slate agency or local educational 

agency mav receive a «rant under this subpart for any fiscal year if 
It has on file with the State educational agency an application which 
describes the services, programs, and projecU to be conducted with 
such assistance for a period of not more than 3 years, and each such 
application has been approved by the State educational agency. Any 
btate educational age/icy operating programs or projects under this 
, subpart shall prepare a written description of such programs and 

; P*ojects in accordance with subsections (b» and (c). 

, '(b) Requirkments.— At a minimum each such application shall^ 

( n indicate the number of children to be served; 
/*(2) specify the number of children to be served for each 
disability and age category as described in part B of the Edu- 
canon of the Handicapped Act; 

describe the purpose or purposes of the project and the 
method or methods of evaluating the effectiveness of the serv- 
ices, projects, or program; 

"(I) specify the services to be provided with the funds 
rurnished under this subpart; and 

*y>i include other information the Secretary or State edu- 
cational agency may request. 
'•(c) Application AssuRANCEs.-Any such application shall pro- 
vide assurances that- 
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*'(1) all handicapped children in the St^te (other than handi 
capped infants and toddlers) participating in programs and 
projects funded under this subpart receive a free appropriate 
public education and such children and such children's parents 
are provided all the rights and procedural safeguards under 
part B of the !i)ducation of the Handicapped Act and this 
subpart and that all handicapped infants and toddlers in the 
State participating under this subpart receive early interven- 
tion services and such infants and toddlers and their families 
are provided the rights and procedural safeguards under part If 
of such Act; 

"(2) services, programs, and projects conducted under this 
subpart are of sufficient size, scope, and quality to give reason- 
able promise toward meeting the special educational and early 
intervention needs of children to be served; 

funds made available under the subpart will supplement, 
not supplant Slate and local funds in accordance with section 
1018(b); 

'*(4) the agency will maintain its fiscal effort in accordance 
with section 1018(a); 

"(5) the agency will conduct such evaluations and assessments 
as may be necessary to demonstrate that the programs and 
projects are beneficial ti> the children served; 

"(6) the parents of children to be served with funds under this 
subpart are provided an opportunity to participate in the devel- 
opment of its project application; and 

"(7) the agdncy will comply with all reporting requirements in 
a timely manner. 
"(d) LerrcR op REquEsr.— Tht' State educational agency may 
accept, in lieu of a project application, a letter of request for 
payment from a local educational agency, if the local agencv intends 
to serve fewer than 6 children with its payment. In such a fetter the 
agency shall include an assurance that the payment will be used to 
supplement the provision of special education and related services. 

**Sfc:C lUa KUtaULK ('iiii.ilKKN. 20 use 2795. 

'"The children eligible for services under this subpart are— 

*'(!) those handicapped children from birth to 2^ inclusive, 
who— 

''(A) the State is directly responsible for providing special 
education or early intervention services to (including 
schools or programs providing special education and related 
services for handicapped children under contract or other 
arrangement with such agency), and 

"(BKi) are participating in a State-operated or State- 
supL>orted school or program for handicapped children 
(including schools and programs operated under contract or 
other arrangement with a State agency), or 

*'(ii) previously participated in such a program and are 
receiving special education or early intervention services 
from local educational agencies; and 
"(2) other handicapped children, if children described in para- 
graph (1) have born fully served. 
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"Whenever the Secretary conducts monitoring viiiU under part B 
of the Education of the Handicapped Act, the Secretary ghali mon- 
itor the program authorized by this subpart, if applicable. 

"Subpart 3— Prof rami for Neglected and Delinquent Children 

S^C. Utl. AMOt<NT AND ENTITI.KMBNT. 

"(ai Entiti^ment to Grants — A State agency which is respon- 
sible for providing free pL: lie education for children in, institutions 
for neglected or delinquent children or in adult correctional institu- 
tions shall be entitled to receive a grant under this subpart for any 
Hscal year (but only if grants received under this subpart are used 
only for children in such institutions). 

**(b) Amount ok Grant.-HU Except us provided in section 1291, 
the grant which such an agency (other than the agency for Puerto 
Rico) shall be eligible to receive shall be an amount equal to 40 
percent of the average per pupil expenditure in the State (or (A) in 
the case where the average per pupil expenditure in the State is less 
than 80 percent of the average per puptl expenditure in the United 
States, of 80 percent of the average per pupil expenditure in the 
United States, or (B> in the case where tne average per pupil 
expenditure in the State is more than 120 percent of the average per 
pupil expenditure in the United States, of 120 percent of the averfige 
per pupil expenditure in the United States) multiplied by the 
number of such neglected or delinquent children in average daily 
attendance, as determined by the Secretary, at schools for sucn 
children o(:*erated or supported by that agency, including schools 
providing education for such children under contract or other 
arrangement with such agency* in the most recent fiscal year for 
which satisfactory data are available. 

*V2) For each fiscal year, the Secretary shall determine the 
ptircentuge which the average per pupil expenditure in the 
Commonwealth of Puerto Rico is of the lowest average per pupil 
expenditure of any of the 50 States. The grant which the Common- 
wealth of Puerto Rico shall be eligible to receive under tliis subpart 
for a fiscal year shall be the amount arrived at by multiplying the 
number of such neglecied or delinquent children in the dbmmon- 
wealth of Puerto Rico by the product of— 

*'(A) the percentage determined under the preceding sentence, 
and 

"(B) 3:^ percent of Ihe average per pupil expenditure in the 
United States. 

"SKC. I III. i'MHiHm kkquikkmknts. 

"(a) Ust OF Payments.— A Stale agency shall use payments under 
this 8ubp;;r*, only for programs and projects (including the acquisi- 
tion of equipment ana. wnere necessary, the construction of school 
facilities) which are designed to meet the special educational needs 
of children in institutions for neglected or delinquent children, 
children attending community day programs for neglected und 
delinquent children, or children in aault correctional institutions. 
Such programs and projects shall be designed to support educational 
services supplemental to the basic education of sucn children which 
must be provided by the Stnte. and such programs and projects shall 
be administered and carried out in a manner consistent with sub- 
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part 2 of part F and sections 101 1(a). 1014, and section 1018 (other 
than subsection (O). The transfer of neglected and delinquent lUfcurda 
student records among State and local educational agencies, institu- 
tions, and programs shall include any individualized education 
programs of such students. 

"(b) CoMPUANCK — In determining whether programs under this 
subpart have complied with the supplement not supplant require- 
ment under section 1018(b), programs which are supplementary iu 
terms of the number of hours of instruction students are receiving 
from State and local sources shall be considered in compliance 
without regard to the subject areas in which those instructional 
hours are given. 

''(c) Thrke-Ysar Puojects.— Where a State agency operates pro- 
grams under this subpart in which children arc likely to participate 
for more than 1 year, the State educational agency may approve the 
application for a grant ur.Jer this subpart for a period of more than 
1 year, but not to exceed 3 years. 

"(d) Evaluation.— Programs for neglected and delinquent chil- 
dren under this subpart shall be evaluated annually to determine 
their impact on the ability of such children to maintain and improve 
educational achievement, to mainUin school credit in compliance 
with State requirements, and to make the transitiop to a regular 
program or special education program operated by a local edu- 
cational agency. 

•*SEC. 1243. TRANSITION SKKVICES. '^^ 

"(u) Tkansition SicRViCES.— Each SUte may reserve not more 
than iO percent of the amount it receives under section 1241 for any 
fiscal year to support projects that facilitate the transition of chil- 
dren from State operated institutions for neglected and delinquent 
children into locally operated programs. 

"(b) Conduct ok Projkcts.— Projects supported under this section 
may be conducted directly by the State agency, or by contracts or 
other arrangemenU with one or more local educational agencies, 
other public agencies, or private nonprofit organizations. 

"(c) Limitation.— Assistance under this section shall be used only 
to provide special educational services to neglected and delinquent 
children in schools other than State operated institutions. 

"SKC. 1244. »KI-INITI0NS. 

"For the purposes of this subpart, the following terms have the 
following meanings: , 

"(1) The ti-rin 'institution for delinquent children , as deter 
mined by the State educational agency, means a public or 
private residential facility that is operated for the care of 
children who h.ivi- been determined to be delinquent or in need 
of supervision. 

"(2) The term 'institution for neglected children means, as 
deterinim-d by the Slate educational agency, a public or private 
residential facility (other than a foster home) that is operated 
for the care ol cliildren who have been committed to the institu- 
tion or voluntarily placed in the institution under applicable 
State law, due to *ibaud(jiiiiieiit, neglect, or death of parents or 
guardians 
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"Subpart 4— (<eneral Provisions for State Operated Programs 
*'SKi-. 12^1. HKSKHVArUm FUNDS FOU TFRKm)RieS. 

*Tliere is authorized to be appropriated for each (iscal year for 
purposes of each of subparts 1,2, andSofthis part, an amount equal 
to not more than 1 percent of the amount appropriated for such year 
for such subparts, for payments to Guam. American Samoa, the 
Virgin Islands, the Northern Mariana Islands, and the Trust Terri- 
tory of the Pacific Islands under each such subpart The amounts 
appropriated for each such subpart shall be allotted among Guam, 
AmericanSamoa. the Virgin Islands, the Northern Mariana Islands, 
and the Trust Territory of the Pacific Islands according to tht** 
rfcipective need for such grants, based on such criteria as the 
Secretary determines will best carry out the purposes of thic 
chapter. 

' SKC. m-i. UVAL tUUmUr\ FOK PKIMilUMS. 

"Neglected and delinouent children under subpart 3 who are 
eligible for programs for handicapped children under subpart 2. may 
be counted under each subpart for purposes of grant determination 
and may be served under each such program. 

•*PART E-PAYMENTS 
•SKe. I lui. PAYMKNT M£TliOnS. 

"The Secretary shall, from time to time, pay to each State, in 
advance or otherwise, the amount which it and the local educational 
agencies of that State are eligible to receive under this chapter. 
Such paymenU shall take into account the extent (if any) to which 
any previous payment to such SUte educational agency under this 
chapter or chapter I of the Education Consolidation and Improve* 
ment Act of 1981 (whether or not in the same fiscal year) was 
greater or less than the amount which should have been paid to it. 
•SKe. im, AMOUNT |)F PAYMENTS TO UlCAU EDUCATlONAt Aiil^NCIfclS. 

"From the funds paid to it pursuant to section 1401 each State 
educational agency shall distribute to each local educational agency 
of the Slate which is eligible to receive a grant under this chapter 
and which has submitted an application approved pursuant to 
btciion 1012 the amount for which such application has been ap- 
provL-d. and the amount which the local educational agency is 
eligible to receive under sections 1053 and 1102 except that the 
amount bhi^ll not exceed the amount determined for that local 
educational i.gency under this chapter. 

•SKC. \ Ua ADJirSTMfclNTS WIIKKK NK( K:iSITATKI) BY Ai'PUOPKtATlONB. 

'Na) AnJUbTMtNT AixocATiON.-lf the sums appropriated for any 
fiscal year lor making the payments provided for in this chapter are 
not sufficient to pay in full the total amounts which all local and 
State educational agencies are entitled to receive under this chapter 
for buch year, the amount available for each grant to a State agency 
eligible for a grant under subpart 1. 2. or !! of pan D shall be equal 
10 the total amount of the grant as computed under each such 
subpart If the remainder of such sums available after the applica- 
tion of the preceding sentence is not sufficient to pay in full the total 
amounts which uU local educational agencies are entitled to receive 
under subpart 1 of part A of this chapter for such year, the alloca- 
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tions to such agencies shall, subject to section 100()(c) and to adjust- 
ments under the next sentence, be ratably reduced to the extent 
necessary to bring the aggregate of such allocations within the 
limits of the amount so appropriated. The allocation of a local 
educational agency which would be reduced under the preceding 
sentence to less than K5 percent of its allocation under subpart 1 of 
the part A for the preceding fiscal year, shall be increased to such 
amount, the total of the increases thereby required being derived by 
proportionately reducing the allocations of the remaining local edu- 
cational agencies, under the preceding sentence, but with such 
adjustments as mav be necessary to prevent the allocation to any 
remaining local educational agency from being thereby reduced to 
less than o5 percent of its allocation for such year. 

"(b) Additional Funds Aixocation.— <l) If additional funds 
become available for making payments under this chapter for that 
vear, allocations that were reduced pursuant to subsection (a) shall 
be increased on the same basis as they were reduced. 

*'/">) In order lo permit the most effective use of all appropriations 
me 8 to carry out this chapter, the Secretary may set dates by 
w' «ch (A) State educational agencies Oiust certify to the Secretary 
the amounts for which the applications of educational agencies have 
been or will be approved by the State, and (B) State educational 
agencies referred to in subpart I of part 0 must file applications. If Granu 
the maximum grant a local educational agency would receive (after 
any ratable reduction which may have been required under the first 
sentence of subsection (a) of this section) is more than an amount 
which the State educational agency determines, in accordance with 
regulations prescribed by the Secretary, such agency will use. the 
excess amount shall be made available first to educational agencies 
in that State. Determinations of the educational agencies to which 
such excess amounts shall be made available by the State edu- 
cational agency in furtherance of the purposes of this chapter shall 
be !n accordance with criteria prescribed by the Secretary which are 
designed to assure that such excess amounts will be made available 
to other eligible educational agencies with the greatest need, for the 
purpose of. where appropriato> redressing inequities inherent in. or 
mitigating hardship^ caused by, the application of th^ provisions of 
section i(Hi5<a) as a result of such factors as population shifis and 
changing economic circumstances. In the event excesj amounts 
remain ader carrying out the preceding 2 sentences of this section, 
such excess amounts shall be cfistributed among the other States as 
the Secretary siiall prescribe for use by local educational agencies in 
such States for the purposes of this chapter in such manner as the 
respective State educational agencies shall prescribe. 

• SKU 1 lOf . PAYMENTS KOlt STATK ADI^HNISTMATION. 20 USC ^1524. 

"(a) In Jknkrai..— The Secretary is authorized to pay to each 
State amounts equal to the amounts expended hv it for the proper 
and efficient {H^rformance of its duties under this chapter (otner 
than section 1021), except thai the total of such payments in any 
fiscal year shall be the greater of the following: 

"(1) I percent of the amount allocated to the State and its 
local educational agencies and to other State agencies as deter- 
mined for that year under parts A and D; or 

"(2) $:i2r).0i)0, or IGO.OIK) in the case of Guam. American Tcrntorieii. U5 
Samoa, the Virgin Islands, the Northern Mariana Islands, or 
the Trust Territoiy of the Pacific Islanclis. 
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"<b> Limitation on Inoieect Costs.— Not more than 15 percent of 
the Slate administrative aUocalion under subsection (a) may be used 
for indirect costs of the grant 

use 2J«5 -SEC l«5. KUNIW FOR TUB ill PIGMENTATION C3K SUIIM)!. SMPKOVK- 
^ MENTI^SOCSiUUS. 

i . "<a> General Authoeity.— The Secretary is authorized to pay, for 

J the purpose of carrying out program improvement plans described 

in section 1021, to each State an amount equal to— 

••(IXA) 025 percent of the amount allocated to the Stale and 
Its local educational agencies as determined under parts A and 
D for fiscal years 1989, 1990, and 1991; and 

"(B) 0.5 percent of the amount allocated to the State and its 
local educational agencies as determined under parts A and D 
: for fiscal yean 1992 and 1993; or 

\ ^ 'TiXA) $90009 or $15,000 in the case of Guam, American 

? Samoa, the Virgin Wands, the Northern Mariana Islands, or 

) the Trust Territory of the Pacific Islands for fiscal years 1989. 

\ 1990, and 1991; and 

Ternton«.us "(B) $180,000 or $30,000 in the case of Guam, American 

Samoa, the Virgin Islands, the Northern Mariana Islands, or 
the Trust Temlory of the Pacific liiAVi^ for fiscal years 1992 
and 1993. 

"(bl Limitations.— {1) No funds made available to States under 
i subsection (a) may be used for administrative functions related to 

{ any provisions of this chapter. 

* "<2) Funds made available to States under this section shall only 

J be used for direct educational services in schools implementing 

1 program improvement plans as described under section 1021. 

"(3) ParenU of participating children, school staff, the local edu- 
cational agency and the Stale educational agency shall jointly agree 
to the selection of providers of technical assistance and the best use 
of funds available under subsection (a) for the effective implementa- 
tion of the program improvement plan. Uses of such funds include 
\ assistance from— 

\ |'( A) an institution of higher education; 

» ]|(B) federally supported educational laboratory or center; 

i "(C) State personnel with expertise in educational improve* 

< ment; 

"(D) locally. State, or nationally based consultants; and 
"(E) other possible providers of the specific services required 
by the school's program plan. 

20 use 2b2b -SEr I IM. 5.IMITATI0N ON GRANT TO THE (•()M*H)NWEAI.T!l OK I'DKKTO 

Kin). 

"Notwithstanding the provisions of this chapter, the amount paid 
to ihe Commonwealth of Puorto Rico under this chapter for any 
fiscal year shall not exceed 150 percent of the amount received by 
the Commonwealth of Puerto Rico under chapter 1 of the Education 
Consolidation and Improvement Act or under this chapter in the 
preceding fiscal year Any excess over such amount shallbe used to 
ratably increase the allocations under subpart 1 of part A of the 
other local educational agencies whose allocations do not exceed the 
maximum amount for which the agencies are eligible under section 
1005. 

9 OCT 
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"PART F-GKN£RAL PROVISIONS 
**Subpurt 1— Federal Administration 

**SEC. KWKUAt KK(;iiUT}ONS. 20 USC 2831 

"(a) In General.- The Secretary is authorized to issue such regu- 
lations as are considered necessary to reasonably ensure that there 
is compliance with the specific requirements and assurances 
reouired by this chapter. 

(b) Proceourk.— {1} Prior to publishing proposed relations 
pursuant to this chapter, the Secretary shall convene regional meet- 
ings which shall provide input to the Secretary on the content of 
propc^ed regulations. Such raeetin|C8 shall include representatives of 
Federal, Stale, and local administrators, parents, teachers, and 
members of local boards uf education involved with implementation 
of programs under this chapter. 

'^^(2) Subsequent to regional meetings and prior to publishing 
proposed r^ulations in the Federal Register, the Secretary shall 
prepare draft regulations and submit regulations on a minimum of 4 
Ley issues to a modified negotiated rulemaking process as a dem- 
onstration of such process. The modified process shall waive applica- 
tion of the Federal Advisory Committee ' ct, but shall otherwise 
follow the guidance provided in the Administrative Conference of 
the United States in Recommendation 82'-4, 'Procedures for Nego- 
tiating Proposed Regulations' (47 Fed. R^. 30708. June 18. 1982) and 
any successor regulation. Participants in the demonstration shall be 
cnosen by the Secretary from among parUcipants in the regional 
meetings, representing the groups described in paragraph (1) and all 
geographic regions. The demonstration shall be conducted in a 
timely manner in order that final regulations may be issued by the 
Secretary within the 240<iay period required by section 431(g) of the 
General Education Provisions Act. 

"(u) In an emergency situation in which regulations pursuant to 
this chapter must be issued within a very limited time to assist Stale 
and local educational agencies with the operation of the program, 
the Secretary may issue a regulation without such prior consulta- 
tion. but shall immediately thereafter convene regional meetings to 
review the emergency regulation prior to issuance in final form. 

"(c) Spixiai. Rui.e.— Funds made uvailable under sections 1437 Federal 
and 14()*i of this chapter bhall be released for expenditure by the Hc^j^ter, 
Secretary only at such time as final r^ulations pertaining to this P"**"^«*""*- 
chapter are published in the Federal Register. 

"(d) Limitation.— Programs under this chapter may not be 
required to follow any I inhtructional model, such as the provision of 
services outside the regular classroom or school program. 

**St:(-. 1132 AVAll.Alltl.rrY Al*rKOl'UIATlONS. 20 'JSC 2S32 

"(alGcNKKAi. PROVISION. — Notwithstanding any other provision of 
law, Uftlebs expreobly in limitation of this section, funds appro- 
priated in any fibcal yeiir to carry out activities under this chapter 
shall become available for obh'gation on July 1 of buch fiscal year 
and shall reniuin available for obligation until the end of the 
subbcquent fiscal year 

"(b) CAKi(Yovfc:K AND Waivku — Notwithstanding section 412 of the 
General Education Provision:) Act. subsection (a) or any other provi- 
sion of law— 
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"(1) not more than 25 percent of funds appropriated for fiscal 
year 1989 and 15 percent of funds appropriated for fiscal year 
1990 and each tubaequent year may remain available for obliga* 
tion for 1 adiitional year; 

"(2) a State educational agency may grant a l*time waiver of 
the percentage limitation under paragraph (1) if the agency 
determines that the request by a local educational agency is 
reasonable and necessaiV or may grant a waiver in any fiscal 
vear in which supplemental appropriations for this chapter 
become available for obligation; and 

'*(3) the percentage limitation under paragraph (1) shall not 
apply with respect to any local educational agency which re* 
ceives less than 150,000 under this chapter for any fiscal year. 

-*MKt\ I m. wmitiorjiiNU of paymknts. 

"(a) WiTHKOLniNO.--Whenever the Secretary, after reasonable 
notice to any State educational agency and an opportunity for a 
hearing on the record* finda that there naa been a failure to comply 
substantially with any assurances required to be given or conditions 
required to be met under this chapter* the Secretary shall notify 
such agency of these findings and that beginning 60 days after the 
date of such notification, further payments will not be made to the 
State under this chapter, or affectea part or subpart thereof (or, in 
the Secretary's discretion, that the State educational agency shall 
reduce or terminate further payments under the affected part or 
subpart thereof, to specified local educational agencies or State 
agencies affected by the failure) until the Secretary is satisfied that 
there is no longer any such failure to comply. Until the Secretary is 
so satisfied, (1) no Uirtiier payments shall be made to the State 
under the part or subpart thereof, or (2) payments by the State 
educational agency under the part or suLpart thereof shall be 
limited to local educational agencies and State agencies not alTected 
by the failure, or (3) payments to particular local educational agen* 
cies shall be reduced* as the case may be. 

"(b) Notice to PuBUC—Upon submission to a State of a notice 
under subsection (a) that the Secretary is withholding payments, the 
Secretary shall take such action as may be necessary to bring the 
withholding of payments to the attention of the public within 
the State. 

**.SK(*. ini.jtinuiAi. KCViEW. 

"(a) FiUNC ^ppeAt^.— If any State is dissatisfied with the Sec- 
retary's action under section 1433(a), such State may, within 60 days 
after notice of such action, file with Kxe United States court of 
appeals for the circuit in which such Sate is located a petition for 
review of that action. A copy of the v'tetition shall be forthwith 
transmitted by the clerk of tne court to ti»? Secretary. The filing of 
such petition shall act to suspend any withhuMing of funds by the 
Secretary pending the judgment of the court a^id prior to a final 
action on any review of such judgment. The Secretary thereupon 
shall file in the court the record of the proceedings on which the 
Secretary's action was based, as provided in section 2112 of title 28, 
United States Code. 

*'<b) Basis ok Rt:vi£W.— For the ptirposes of this chapter, the basis 
of review shall be as provided in section 458(c) of the General 
Education Provisions Act. 
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"(c) JuDipiAi, Api'Eais.— Upon the filing of such petition, the court 
shall have juri.*idiction to affirm the action of the Secretary or to set 
it aside, in whole or in part. The judgment of the court shall be 
subject to review by the Supreme Court of the United States upon 
certiorari of certification as provided in section 1254 of title 28, 
United States Code. 

•*SKC:. H35. KVALIIATION. '-^ 

•'(a) National Standahds.— in consultation with Stale and local 
educational agencies (including members of State and local boards of 
education and parent representatives), the Secretary shall develop 
national standards for local evaluation of programs under this 
chapter. In developing such standards, the Secretary may use the 
Title I Evaluation and Reporting System designed and implemented 
under title I of this Act, uh in effect prior to the dale of the 
enactment of the Augustus F. Hawkins-Robert T. Stafford Ele- 
mentary and Secondary School Improvement Amendments of 1988 
as the model. The Secretary shall provide advance notification to 
State and local educational agencies of the requirements of such 
national standards of evaluations. 

"(b) Rbports.— The Secretary shall submit a comprehensive and 
detailed report concerning State and local evaluation results based 
on data col&ted under sections 1019, 1107, 1202(aX6), and r242(d) to 
the appropriate committees of the Congress on a biennial basis. 
-SKC I43i. aM)KDINATI()N Fi:i)feuBAU STATE. AND I^KTAL AnWINIS- 20 USC 2836. 
TKATICN. 

"(a) PoucY Makuau— The Secretary shall, not later than 6 
months after the publication of final regulations with respect to this 
chapter, prepare and distribute to Stete educational agencies. State 
agencies operating programs under part D, and local educational 
agencies, and shall make available to parents and other interested 
individuals, organizations, and ag*^ncies, a policy manual for this 
chapter to— 

"(1) assist such agencies in (A) preparing applications lor 
program funds under this chapter, <B) meeting the applicable 
program requirements under this chapter, and (C) enhancing 
the quality, increasing the depth, or broadening the scope of 
activities for programs under this chapter; 

"(2) assist State educational agencies in achieving proper and 
efficient administration of programs funded under this chapter; 

"(3) ^sist parents to become involved in the planning for, and 
implementation and evaluation of, programs and projects under 
this chapter; and ^ ^ . . r 

"(4) ensure that officers and employees of the Department ot 
Education, includmg officers and employees of the Secretary 
and officers and employees of such Depu.:ment charged with 
auditing programs carried on under this chapter, uniformly 
interpret, apply, and enforce requirements under this chapter 
throughout the United States. 
"(b) Contents ok Policy Manual —The policy manual shall, with 
respect to programs carried out under this chapter, contain descrip- 
tions, statements, procedural and substantive rules, opinions, policy 
statements and interpretations and indices to and amendments of 
the foregoing, and in particular, whether or not such items are 
required under i,eciHin .Sfri of title 5, United States Code to be 
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; published or made available. The manual shall include (but not be 

i limited to)— 

I ''(1) a statement of the i-eouirements applicable to the pro- 

] grams carried out under this chapter, mcludim^ such re* 

j quirements contained in this chapter, the General Education 

j Provisions Act, other applicable statutes, and r^^tions issued 

I under the authority of such statutes; 

\ "(2) an explanation of the purpose of each requirement and its 

I interrelationship with other applicable requirements; 

\ "<3) a statement of the procedures to be followed by the 

Secretary with respect to i)roper and efficient performance of 
administrative responsibilities; 

"U) summaries of (A) advisory opinions interpreting and 
applying applicable requirements, and (B) fmal audit deter^ 
mmations relevant to programs under this chapter, including 
examples of actual applications of the legal requirements or 
applicable statutes ana regulations; 

*'<5) model forms and instructions developed by the Secretary 
for use by State and local educational agencies, at their discre- 
tion, including, but not limited to, application forms, application 
review checklists, and instruments for monitoring programs 
under this chapter; 

"(6) summanes of appropriate court decisions concerning pro- 
grams under this chapter; and 
"(7) model forms, policies, and procedures developed by State 
: educational agencies. 

I "(c) Resk>nse to iNquiajis.— The S^reUry shall respond with 

1 written guidance not more than 90 days alter any written request 

; (return receipt requested) from a State vr local educational agency 

! regarding a policy, question, or interpretalcion under this chapter. In 

the case of a request from a local eoucational agency, such agency 
must first have addressed its request to the State educations 
agency. 

"(d) Technical Assistanck.— From funds available to the Sec- 
retary for studies, evaluations, and technical assistance, the Sec* 
I retary shall continue, establish, and expand technical assistance 

) centers to provide assistance to State and local educational agencies 

{ with respect to programs under this chapter. In providing such 

i assistance, centers shall place particular emphasis on information 

relating to program improvement, parental involvement, instruc* 
tion, testing and evaluation, ard curriculum under this chapter. 
Such centers shall be accessible through electronic means. 

"(e) P£I)ERAL DlSd£MINATION QV ExKMPLARY PrOQRAMS.— To tho 

I extent possible, the Secretary shall provide information to State and 

I local educational agencies regarding opportunities for dissemination 

. of exemplary programs under this chapter through the National 

; Diffusion Network. The Secretary shall emphasize programs which 

are exemplary in their implementation of the parent involvement 
provisions of section 1016. The Secretary shall coordinate Federal 
exemplary project identification activities with the National Diffu- 
6ion Network. 

"(D Federal Review of State and Local Administration.- The 
Secretary shall provide for a leview of State and lociil adininietra- 
tio.i of programs under this chapter. In addition to such other areas 
as the Secretary mav consider appropriate, the review shall consider 
Q State policies, guidance materials, monitoring and enforcement 



ERIC 



239 



PUBLIC LAW 100-297-APR. 28, 1988 



102 STAT. 193 



activities, and the detection and resolution of problems of local 
noncompliance. 

•^Ei:. mi. AinriioRi/A rioN ok aitkopriations »)K kvaliiation and use mi. 

TKCIINHAI. ASSISTANCK, 

"There are authorized to be appropriated for the purposes of 
sections 1435 and 14^6 for other Federal evaluation, technical assist- 
ance, and research activities related to this chapter, and authorized 
studies under this chapter, $4,000,000 for the fiscal year 1989, and 
such Bums as may be necessary for each of the fiscal years 1990 
through 1993. 

••SEC I ttS. APPIJ<:ATI»N of OKMERAI. EnUCATION PROVISIONS ACT. 20 USC '^im. 

"(a) General Rule.— Except as otherwise specifically provided by 
this section, the General Education Provisions Act shall apply to the 
programs authorized by this chapter. 

"(b) SuPERCESSiON KuLE,— The following provisions of the General 
Education Provisions Act shall be superseded by the specified provi- 
sions of this chapter with respect to tne prt^rams authorized by this 
subtitle: . . . . , 

"(1) Section 408(aXl) of the General Education Provisions Act 
is superseded by section 1431 of this chapter. 

"(2) Section 42G(a) of such Act is superseded by section 1437 of 
this chapter. , . c 

"(3) Section 421 of such Act is superseded by section 1016 of 
this chapter. 

"(4) Section 430 of such Act is superseded by sections 1012, 
1056, 1 104(b), 1 125, 1202(a), and 1224 of this chapter. 

"(5) Section 455 of such Act is superseded by section 1433 of 
this chapter. ,.o^ r 

"(6) Section 458 of such Act is superseded by section 14.t4 of 
this chapter with respect to judicial review of withholding of 
payments. , . ^ 

"(c) ExctusiON Rule,— Sections 434, 435, and 436 of the General 
Education Provisions Act, except to the extent that such sections 
relate to fiscal control and fund accounting procedures, shall not 
apply to the programs authorized by this chapter and shall not be 
construed to authorize the Secretory to require any reports or take 
any actions not specifically authorized by this chapter. 

• SEC. 1 139. NATUJNAI. COMMISSION ON MICKANT EDUCATION. 

"(a) Establishment.— There is estoblished, as an independent 
agency within the executive brunch, a National (Uommission on 
^figrant Education (referred to in this section as the 'CJommission ). 
•U) Membehsiiip.— . , , ^ 

"(1) The Commission shall be composed of 12 members. Four 
of the members shall be appointed by the President. Four of the 
members shall be appointed by the Speaker of the House, 
including 2 Members of the House, 1 from each political party. 
Four of the members shall be appointed by the President pro 
tempore of the Senate, including 2 Members of the Senate, 1 
from each political party. . . ^ . . 

The chairman shall be designated by the President from 
among the members apuointed by the President. If the Presi- 
dent has not apiwinted 4 members of the Commission and 
dobignaled a chairman within 60 days of the enactment of this 
Act, the membeis of I he Commission appointed by the Speaker 
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i of the House and the President pro tempore of the Senate shall 

1 elect a chairman who shall continue to serve for the duration of 

I the Commission. 

Any vacancy in the Commission shall be filled in the 
* same manner as the original appointment. 

I "(c) Study.— The Commission shall make a study of the following 

issues: 

What are the demographics of the children of migratory 
workers today compared with 10 years ago and how are the 
den)ographic8 expected to change over the next decade. 

''(2) What are the individual roles of the Federal, State, and 
private sectors in migrant affairs; how has each sector enhanced 
migrant educational opportunities, including entry into all 
types uf postsecondary education programs: and should Federal 
; prugrums include incentives for private and State participation. 

i *'(3) What is the number of unserved or underserved migrant 

students who are eli|[ible for the programs under this chapter 
nationwide and on a State-by-State basis. 

"(4) How can migrant education, migrant health, migrat t 
Head Starts Job Training Partnership programs serving im 
grants, HBP/CAMP, and adult literacy programs be int^ated 
and coordinated at both the Federal and State levels. 
**(<^) How many migrant students are identified as potential 
\ dropouts; how might this issue be addressed at the national 

policy level; and what effect does the migrant mother have on 
*• her children's performance. 

"(C) How do the migrant programs under this chapter vary 
from State to State; how do their administrative costs vary; how 
da parent involvement and services vary. 

•<7) What role has the Migrant Student Record Transfer 
System performed in assisting the migrant population; to what 
degree is it utilized for enhancing the education program at the 
^ local level and by the classroom teacher; is it cost elective; and 

\ how well would such a system adapt to other mobile" populations 

i like those in the inner cities or those in the Department of 

1 Defense overseas schools. 

How many prekindergarten programs are available to 
migratory children; what services are they provided; what is the 
degree of parent involvement with these programs; what is a 
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low well are migrant handicapped and j^ifted and tal- 
ented students identified and served; and what improvements 
might be made in this area. 

' ( 10) How many of the students being served are identified as 
'currently migrant* and how many are formerly migrant*; whal 
differences are there in their needs; and how do services pro- 
vided differ between those of 'currently migrant* and those of 
'formerly migrant*. 

"(11) How does interstate and intrastate coordination occur at 
the State and local levels. 

I'd 2) Is there a need to establish a National Center for 
Migrant Affairs and what are the options for funding such a 
Center. 
••|d) Reports.— 

"(1) The Commission shall prepare and submit reports and 
recommendations to the President and to the appropriate 
committees of the Congress on the studies required to be con* 
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ducted under this section. The reports for the studies required 
shall be submitted tts soon as practicable. ^ .^^ . . 

"(2) Any recommendations and reporU submitt«d under this 
paragraph which contemplate changes in Federal legislation 
shall include draft legislation to accomplish the recommenda- 

"(S Spbcial Stuuv on thb Migrant Studbnt Rkcords THANSftR 
SvOTEM -<1) The Commission shall conduct a study of the function 
and the effectiveness of the Migrant Student llecords Transfer 

^^••flnrhe Commission shall prepare and submit to the Secretary of Reporu 
Education and to the Congress, not later than 2 years after the n ret 
meeting of the Commission, a report on the study required by 
paragraph (1). 

"(fi Compensation.— ... cr f.,ii 

"(1) Members of the Commission who are ofTicers or tull-time 
employees of the United States shall serve wjthout compensu- 
tion in addition to that received for their services as officers or 
employees of the United States; but they may be allowed travel 
exMnses. including per diem in lieu of sutoistence^ as au- 
thorized by section §703 of title 5. United States Code, for 
persons in the Government service employed intermittently. 

"(2) Members of the Commission who are not officers or full- 
time employees of the United Stat«« may each receive *150 per 
diem when engaged in the actual performance of duties vested 
in the Commission. In addition, they may be allowed travel 
ixMnses ?nduding per diem in lieu of subsistence, as au- 
thS'bi Son ^03 of Utle 6. "ni|«l States Codejbr 
persons in the Government service employed intermittently. 
"(fiSTAKF.-Such penionnel as the Commission deems necessary 
may be appointad by ;he Commission without regard to the provi- 
sions of title 5. United States Code, governing appointmenU in the 
competitive service, and may bo pmd without regard to the provi- 
sionTof chanter f.l and subtitle HI of chapter 53 of such tit e 
relating to classification and General Schedule pay rates but no 
individuaS so appointed shall be paid in excess of the rate authorized 
for GS-18 of the General Schedule. 
"(g) Administration.— ■ ^- rn. p^^^ic 

"(1) The Commission or, on the authorization of the Conimis- 
sion any committee thertof. may. for the purpose of carrying 
out the provisions of this section, hold such hearings and sit and 
act at such times and such places within the United States as 
the Commission or such committee may deem advisable. 

"(2) In carrying out its duties under this section, the Commis- 
sion shall consult with other Federal agencies, representatives 
of State and local governmenU. and private organizations to the 

^''"(ame'commission is authorized to secure directly from any 
executive dcparlinent. bureau, agency, board, commission, 
office. indLpcndoiit establishment, or instrumentality, informa- 
tion suKUcslions. estimates, and statistics for the purpose of this 
section, and ci.ch such department, bureau, agency, board, 
commission, office, establishment, or instrumentality is au- 
thorized and directed, to the extent permitted by law. to furnish 
such information, suugeslions. estimates, and statistics directly 
to the Commisbioii. upon request made by the Chairman. 



242 



102 STAT. 19« 



CrilU and 
property 



h'.dtxuve date 



PUBLIC LAW 100-297-APR. 28. 1988 



(4) For the purpose of securing the necessary data and 
information, the Commission may enter into contracts with 
universities, research institutions, foundations, and other com- 
petent public or private agencies. For such purpose, the 
Commission is authorized to obtain the services of experts and 
consultants in accordance with section 3109 of title 5, United 
States Code. 

*'(5) The heads of ail Federal agencies are, to the extent not 
prohibited by law, directed to cooperate with the Commission in 
carrymg out this section. 

"(6) The Commission is authorized to utilize, with their con- 
^nt. the^rvices, personnel, information, and facilities of other 
Federal, State, local, and private agencies with or without 
reimbursement. 

"(7) Thi! Commission shall have authority to accept in the 
name of th^ United States, grants, gifts, or bequests of money 
for immediaiJ* disbursement in furtherance of the functions of 
the Commission. Such grunts, gifts, or bequests, after accept- 
ance by the Commission, shall be paid by the donor or the 
-onor s representative to the Treasurer of the United States 
whose receipts shall be their acquittance. The Treasurer of the 
United States shall enter them in a special account to the credit 
of the Commission for the purposes in each case specified. 

*(8) Six members of the Commission shall constitute a 
quorum, but a lesser number of 2 or more may conduct 
hearings. 

•'(h)TKRMiNATioN.— The Commission shall terminate 3 years after 
the date of lU first meeting. 

'•(i) Authorization or Approphiations.— Effective October 1, 
limb, there is authorized to be appropriated $2,000,000 to carry out 
the provisions of this section, Avhich shall remain available until 
expended or until the termination of the Commission, whichever 
occurs first. 




*\Sijbpart 2— State Administration 
"SM*. 1151. STATU HKiiVLAZmuS. 

"(aj In G^m:H^L.--il) Except as provided in paragraph <2), nothing 
m this chapter may be interpreted to preempt, prohibit, or encour- 
age State regulations issued pursuant to State law which are not 
inconi.ibiojit with the provisions of this chapter, regulations promul- 
gated under this chapter, or other applicable Federal statutes and 
regulations. 

**(2) State rules or policies may not limit local school districts* 
decisions regarding the grade levels to be servi-d; the basic skills 
areas (such as reading, mathematics, or language arts) to be ad- 
dressed: instructional settings, materials or teaching techniques to 
be used: instructional staff to be employed (as long as such staff 
meet State certification and licensing requirements for education 
personnel); or other essential support services (such as counseling 
and other pupil personnel services) to be provided as part of the 
programs authorized under this chapter. 

Nothing in this subsection may be construed to inhibit the 
Stale educational agency's retponbibility to work jointly with local 
educational agencies and other State agencies receiving funds under 
this chapter in program improvement activities pursuant to section 
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1021 where the State may suggest various activities and approaches 
as it works with such agencies to develop program improvement 

**(b) Rkvikw by Committkk or PRAcnTicNERs.-Before publication 
of any proposed or final State rule or regulation pursuant to this 
chapter, each such rule shall be reviewed by a State committee of 
practitioners which shall include administrators, teachers, parents, 
and members of local boards of education, and on which a majority 
of the members shall be local educational agency representatives. In 
an emergency situation where such regulation must be issued 
within a very limited time to assist local educational agencies with 
the operation of the program, the SUte educational agency may 
issue a regulation without such prior consulUtion, but shall imme- 
diately thereafter convene a State committee of practitioners to 
review the emergency regulation prior to issuance in final form. 

* (C) iDKNTinCATlON AS StaTK REQUIBEMKNT.-The imj)08ition of 
any Stat« rule or policy relating to the administration and operation 
of programs funded by this chapter (including those based on btate 
interpretation of any Federal law. regulation, or guideline) shall be 
identified as a State imposed requirement. 

"SECl M5Z. KKC OKDS AND INI-'ORMATKW. '^'^ 

"Each State educational agency shall keep such records and 
provide such information to the SecreUry as may be required for 
fiscal audit and program evaluation (consistent with the responsibil- 
ities of the Secretary under this chapter). 
-HKC USX ASSU;NMKNT iW FKRSONNEU 

"(a) LiMiTATioN3.-Public school perwnnel pa\d entirely by funds 
made available under this chapter may bo assigned limited super- 
visory duties which are assigned to similarly situated personnel vvho 
are not paid with such funds, and such duties need not be limited to 
classroom instruction or to the benefit of children participating m 
oroKrams or projects funded under this chapter. Tne time ape nt by 
public school personnel on duties described in the preceding sen- 
tence may not exceed either— ■. 

"(I) the same proportion of toUl work time as prevails with 

respect to similarly situated personnel at the same school site, 

or 

**(2) one i.M'riod |)er day, 
whichever is less. ^ . . 

**(b) UsK IN Statk PKOCRAMS.-If a State carries out a program as VJ^en 
defined under section lOlWd), the State may use funds under this 
chapter to pay salaries of personnel assigned to both the btate 
orouram and the program under this chapter for administration, 
training, and technical assistance, if the State educational agency 
maintains time distribution records refiecting the actual amount ol 
time s{>ent by each such employee signed by that employee s super 
visor, and cobts are charged on a prorated basis to both programs. 

• sKc. i ir»i. S'lioiiiiin ION iik<;ai«)in(; state aid. '^o use 28M. 

**No State shall take into consideration payments under this 
chapter in delerinining tli« eligibility of any local educational 
agency in that State for State aid, or the amount of State aid, with 
res|K;ct to free puhhc education of children. 
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Pn.it S^'*^^''^ AuTHoaiTY,--.The SecreU^ shall make granU to, or 
enter into contracU with, institutions of higher education, private 
nonprofit agencies and organizations, regional educational labora- 
^'^^T^^' assistant centers esUbRshed pursuant to section 
\mdl pubhc agencies. State education agencies, or combinaUons 
?i •."i^c?'*?"^*f^ institutions within particular regions of the 
United Slates, to pay all or part of the cost of operaUng at least 10 
rural assistance programs. The Secretary may not make a grant to 
or enter into a contract with, any agency, institution, piganiration 
or combination thereof under the preceding sentenci unlesTsuch 
agency, institution, organization, or combination thereof has exten- 
sive experience providing educutional assUUince to State and local 
educationui agencies. 

•*<b) FuNinioNS OK Regional Rural Assistawcb PaooBAMs- 
huch regional rural assistance program established under subsec- 
tion «hall provide technical assisUnce consulUtion, training, 
and such other assistance as wi|| assist S'^le educational agenciS 
and local educational agencies in the ret^ton to improve the quality 
of the education provided to educationally disadvantaged children 
participating in programs under this chapter who rSide in rural 
areas or attend small schools. Each such program shall give special 
consideration to. and report on. problems related io dillricls with 
declining enrollments and ways in which districU can combine 
management to provide effective programs. 

'SKC. IIS7. AfPl.iCATlON HglOKITY UKQUIKEMENTS. 

"(a) In carrying out this subpart, the Secretary shall give priority 
to apphcunts which describe a;^istance to school districts in local 
edua. ' il agencies in rural areas— 

with the highest concentrations of children from low^ 
j»t\e tumilies; 

"'r* ihut have a significant number or percentage of schools 
serving '^h'ldren from lowincome families; and 

J^U in which there are a significant numbe* of schools in 
which evaluations indicate lack of substantial progress toward 
meeting desired outcomes, no improvement, or a decline in 
aggregate performance by the childien participating in pro- 
grams under this' chapter. rot- 
"(b^ Applicants shall consult with State educational agencies and 
local educational agencies in the application process. 

• SKC. 1458 (OOKDINATION. DLSSICMINATION. ANII RKEM)KT. 

^^*^|y_^^"i^>NATiON.-Each program established under this subpart 

•Vl) coordinate iU activities with technical assistance centers 
estiibhshed under section 143(;<d), 

'72) coordinate its activities with the activities of local edu- 
calionul agencies and State educational agencies under section 
lOiil, and 

"(3) aibiht in identifying successful programs and practices for 
disseminution through existing dissemination networks and 
efforts. 

••(b) pisjiKMr MATiON AND RtPouT-Hl) Each rural assistance pro- 
gram uhall be accessible through electronic means. 
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"(2) Regionul rural assistance programs shall submit a report to 
the Secretary every 2 years containing such reasonable information 
about its activities as the Secretary may request, but including at a 
minimum information on effori/i to provide effective services under 
this chapter in rural school d'^tricta facing declining enrollments, 
with particular attention to issues inherent in consolidating, jointly 
administering, or otherwise combining the resources of 2 or more 
districts. 

-SIT. IM. AUTHORIZATION OV Al'FROI'K2ATIONS. 

"There are authorized to be appropriated $10,000,000 for fiscal 
year 1989 and such sums as may be necessary for each of the fiscal 
years 1900. 1991. 1992, and 1993. 

' Subpart 4--S(udie8 

-HKC. lUI. WEPOirrON STATK ANII UKIAL EVALUATIONS. 

'The Secretary shall submit a comprehensive and detailed report 
concerning Sute and local evaluation results based on di\ta collected 
under sections 1019. 1107(a). 1202(aX6). and 1242(d) to the appro- 
priate committees of the Congress on a biennial basis. 
-SEC. I«t NATIONAL STUUY ON El'FECT OF FROCRAMS ON CHILDREN. 

"(a) National Ix)nqitoo!nal Study.— The Secretary shall con- 
tract with a qualified organization or agency to conduct a national 
longitudinal study of eligible children participating in programs 
under this chapter. The study shall assess the impact of participa- 
tion by such children in chapter 1 programs until they are 18 years 
of age. The study shull compare ducational achievement of those 
children with significant participation in chapter 1 programs and 
comparable children who did not receive chapter 1 services. Such 
study shall consider the correlations between participation in pro- 
grams under this chapter and academic achievement, delinquency 
rates, truancy, school dropout rates, employment and earnings, and 
enrollment in poatsecondary education. The study shall be con- 
ducted throughout the country in urban, rural, and suburban areas 
and shall be of sufficient size and scope to assess and evaluate the 
effect of the program in all regions of the Nation. 

"(b) FoixoW'U?.— The agency or organization with which the 
Secretary has entered a contract under subsection (a) shall conduct 
a follow-up of the initial survey which shall include a periodic 
update on the participation und achievement of a representative 
group of children who participated in the initial study. Such follow, 
up shall evaluate the effects of participation until such children are 
26 years of age. 

**(c) RuroKT.— A final report summarizing the findings of the 
study bhall be submitted to the appropriute committiies of the 
Congress not lutcr than January 1, 1997; an interim report shall be 
so submitted nut later thun January 1, 1993. 

•SKC. 1 163. AIITIIOUI/.ATION OK AI»I'U0I'KIATI0N,S. 

'There are authorized lo be appropriated ;:.000,000 for the fiscal 
year 19K9, $ I,2(W.(HM) for the fiscal year 1990 $4,4aC000 for the fiscal 
year 1991, $4.7(K),(M)0 for the fiscal year 1992, and $5,000,000 for the 
fiscal year 1993 for currying out sections 14(]1 and 1462. 
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"Subpart S-Definitloiu 
iU use 2li!»l -SKC. U7 1 . OKFINITiONS. 

'^n ^1°"!^™'^ provided, for purposes of this Act 

T*'e.«?rni average daily attendance' means attendance 
determined in accordance with State law. exas^That notS 
standing any other provision of this chapter where the S 

f^ZT'L^^'"'* °^ ""^^^ district in 'which at hHd 
resides makes or contracU to make a luitio. oayment for th^ 
fre« public education of such child in a ^uKtuated in 
another school district, for purposes of this chaXr thTT^nH 
ance of such child at such ^hKall Keld'aTd i^sW^S 
<A) to be in attendance at a school of the loiSil ed^tlnn^ 
agency so making or contracting to maki such Son ^^ment 
and (B not to be in attendance at a school of the 1^1 X 
cation.il agency receiving such tuition ^Mymei^t or en^ ed^' 
'*^.f.ra.l"'*'P"y'"^"'«"3«^ 'he contract ^ ^ 

case of Instate ifr'thTliPlf ."P*'?'*""^*' ""^n* 'he 
Senditure^ H..r?„<,*^t. .Wr «88regate current 
expenaiiures. during the third fiscal year precedinir the n«<fli 

?nr «=o"'Putation is maae (or'^if^Uff cto?y S 

S.r i'f.r*' at the time of computotW then 

during the most recent preceding fiscal year for which Ztisfar 
tory data are available), of all loSal eduSal^Jnci^/n fe' 
S ate. or in the United States (which for the pt^poaeTof thi^ 
as thP ^ Slates, and the Distri^ToraumbiaT 

State fo^oZ^.'?*' ^^f direct current expenditures Ty he 
SSrce of fSZ^^ (without regard to the 

source oi lundb from which either of such exuenditures nr^ 

Ziy uSai^'.^" ""'"b«r*o7chiCt"av1ra"Ke 
?A„r , "•'"dance to whom such agencies provided free oub I c 
education during such preceding year. iree puDiic 

"(3) The term 'community-based organiiation' means a nri 
vale nonprofit organization which is refresentatWe of a commu 
I?H J'.a.?"-'".'"'*".' ^2."'^"'* °f « community and which prow^^ 

A '^™r '=°?«'"-uction' includes the preparation of draw 
ings and specifications for school facilities; eJ^tine buiWlfn^ 
acquiring, altering. .remodeling, improvinror Mtenl'ine 2S?| 
Ss;B-f3i?^.'"^'^"°" of th^ coTsfrS 

"<5) The term 'county* means those divisiors of a State uii 

ion, instruction, attendance, and health m^ST duLh 
transportation sc.-vices. operation and mainte^^ce of obn 
fixed charges, and net expenditures to cover defidts for fo^' 
services and Mudent body activities, but not including exLndt 
tures for community services, capital outlay, and debt^S 
or any expenditures made from funds grant^ under thi^cha^' 
ter. cHapter 2 of this title, or chapter 1 or 2 of the 
Consolidation and Improvement Act of 19H1 «^ucation 

tiroI/nls.^T schools programs' means school bast^ 

programs that may encompass preschool through secorXry 
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school levels and that have the objective of (A) promoting 
schooMevel planning, instructional improvement, and sfjafT 
development, (B) increasing the academic achievement levels of 
all children and, particularly, educationally deprived children, 
and (C) achieving as ongoing conditions in the school the fol- 
lowing factors identified through effective school research as 
distinguishing effecttve from ineffective schools-* 

"(i) strong and effective administrative and instructional 
leadership that cre«»tes consensus on instructional goals 
and organizational capacity for instructional problem 
solving; 

"(ii) emphasis on the acquisition of b^^c and higher order 
skills; 

"(iii) a safe and orderly school enviroitment that allows 
teachers and pupils to focus their energies on academic 
achievement; 

"(iv) a climate of expectations that all children can learn 
under appropriate conditions; and 

"(V) continuous assessment of st" *ents and programs to 
evaluate the effects of instruction. 
"(8) The term 'elementary schocl' means a day or residential 
school which provides elementary education, as determined 
understate law. 

"(9) The term 'equipment' includes machinery, utilities, and 
building equipment and any necessary enclosures or structures 
to house them, and includes all other items necessary for the 
functioning of a particular facility as a facility for the provision 
of educational services, including items sucn as instructional 
equipment and necessary furniture, printed, published, and 
audio-visual instructional materials, and books, periodicals, 
documents, and other related materials. 

"(10) The term 'institution of higher education' has the mean- 
ing given that term in section i^l(a) of the Higher Education 

Actof nms. 

"(11) The term Tree public education' means education which 
is provided at public expense, under public supervision and 
direction, and without tuition charge, and which is provided as 
elementary or secondary school education in the applicable 
State, except that such term does not include any education 
provided beyond grade 12. 

'*(12) The term 'local educational agency' means a public 
board of education or other public authority legally constituted 
within a State fur either administrative control or direction of, 
or to perfurtn u service function for, public elementary or 
secondary schools in a city, county, township, school district, or 
other political subdivision of a State, or such combination of 
school districts or counties as are recognized in a State as an 
adp 'nistrative u^ency fur its public elementary or secondary 
schools. Such term includes any other public institution or 
agency having administrative control and direction of a public 
elenientury or secondary school. 

"(I'i) The terr>^ 'more advanced skills' means skills including 
reasoning, analysis, interpretation, problem-solving, and 
decisionmaking as they relate to the particular subiects in 
which instruction is provided under programs supported by this 
chapter. 
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"(14) The term •parent' includes a l^al guardian or other 
person standing in loco parentis. 
"(15) The term 'parent advisory councii' means a body com- 

Eosed primarily of members who are parents of children served 
y the proiframs or projecta BM»sted under this chapter and who 
are elected by such parents, in order to advise the State or local 
educational agency in the planning, in^lementaticn, and 
evaluation of programs under this chapter. 

"<16) The term 'prcject area' means a school attendance area 
having a high concentration of children from tow-income fami- 
lies which, without r^ard to the locality of the project itself, is 
designated as an area from whidi diildren are to be selected to 
partlcii^ate in a prpgram or project assisted under this chapter. 

' ill) The terms pupil services personnel' and 'pupil services' 
mean school counselors, school social workers, sdiool psycbolo- 
gisu,. and other qua^'Ho^ nrofenional personnel involved in 
providing assessmr^t, diagnosis, counseling, educational, thera- 
peutic, and othei' necessary services as pari of a comprehensive 
program to meet rtudent needs, and the services provided by 
such individuals. 

' (18) The term 'school attendance area' means in .-elation to a 
particular school, the geogr^tphlcal area in which the children 
who are normally served by that acboo! Tcdde. 

"(19) The term 'school facilities' meana classrooms and related 
facilities (indudina initial equipment) for free public education 
and interests in land (including site, grading, and improve* 
ments) on which such facilities are constructed, except that 
such term does not include those gymnasiums and similar 
facilities intended primarily for exhibitions for which admission 
is to be charge;? to the general pubUc. 

"(20) The tern 'Secretary' means the United States Secretary 
of Eklucation. 

"(21) The term 'secondary school' means a day or residential 
school which provides secondary education, as determined 
under State law, except that it does not include any education 
provided beyond grade 12. 

"(22) The term 'State' means a State, the Commonwealth of 
Puerto Rico. Guam, the District of Columbia, American Scmoa, 
the Virgin Islands, the Northern Mariana Islands, or the Trust 
Territory of the Pacific Islands. 

"(23) The term 'State educational agency' means the officer or 
agency primarily responsible for the State supervision of public 
elementary and secondary schools. 

"Subpart 6— Miscellaneous Provisions 

20 use 2901 -SKC, 1 191, TRANSITION PROVISIONS. 

Grmnu "(a) REGULATIONS.— All ordcrs, determinations, rules, regulations, 

Coctrtcu permits, grants, and contracts, which have been issued by the 

Secretary under chapter 1 of the Education Consolidation and 
Improvement Act of 1981 and title I of this Act (as in effect on the 
date before ihe effective date of the Augustus F. Hawkins-Robert T. 
Stafford Elementary and Secondary School Improvement Amend- 
ments of 1988). or which are issued under such Acts on or before the 
effective date of the Augustus F. Hawkins-Robert T. Stafford Ele- 
mentary and Secondary School Improvement Amendments of 1988 
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hall continue in effect until modified or revoked by the Secretary, 
ly a court of competent jurisdiction, or by operation of law. 

"(b) Effsct on Psnding PROcsKmNGS.— The provisions of this 
hapter shall not affect administrative or judicial proceedings pend- 
ng on the effective date of this section imder chapter f of the 
^ducaUon Conac^idation and Improvement Act of 1981 or this title. 

''(c) TaANstnoN.—With respect to the period begiiming on July 1, ETTecUve dau. 
988, and ending June 30, 1989. no redpient of funds under this Ifff**^**^ 
hai^r, or chaj^r 2 of this title, or under chapter 1 or 2 of the 
Sducatton Consolidation and Improvement Act of 1981 shall be held 
o have expended such funds in violation of the requirements of this 
let or of sudi Act if such funds are expended either in accordance 
vith this Act or such Act 
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PART 200-^APTER 1 PROG.lAai IN 
LOCAL EDUCATIONAL AGENClfiS 

Subpart A--Q«n«ii 

Sec 

20ai WhtlUth« Chapter 1 Program in 

Local Educational A^des? 
C0(X2 Wholseligiblafbragrant? » 
2003 Who ia eligibia for a tub^rant? 
20a4 What kind of activities may aa LEA 

conduct? 

3XIS What regulations apply to the Chapter 

1 LEA Program? 
CCOa What dftfinitiona apply to the Chapter 

ILEA Program? 
200.7^2003 (Resenedl 

Suijpart B-How Oo«s a suta Apply for 
and Rtcahft • Grant? 

20a:o What aaaurancca must a State submit 

to rectiva a grant? 
a»li-20ai9 IReservcdl 

Subpart C-How 0o99 an LEA Apply for 
and Raeaiva a St^gTant? 

^.::0 How does an LEA apply for a 
subgrant? 

Under what conditions does an SEA 
approve an L£A"s apphcauon? 

Allocation of Basic Grants 

20022 How does an SEA allocate funds for 
ba5ic grants to an LE-V 



200^ How does an SEA allocate county 

aggregate amounts? 
200^4 Are there exceptions to how an SEA 

allocates county aggregate amounts? 

AUocatioa of Coscantration Grants 
20023 How does an SEA allocata 
concantration grants to an LEA? 

Raailocatios 

20O25 How does an SEA reailocata fimds? 
20027*20029 [Reserved] 

Subpart D^VVDat Pro|act Raquirtmants 
Appiy to the Chapttf 1 LEA Program? 

20030 How doaa an LEA select school 
attandanca areas to ba project aiaas? 

20031 How doaa an LEA identify and select 
children to participate? 

20032 What ara tba siaa. scope and quality 
nqoiramants of a profact? 

20033 How doat an LEA allocata resources 
to project aiaaa and sdioola? 

20034 How doa«nn LEA Involva parents? 
2 0 0 . 3 5 What axa tba raquiramants for 

evaluating and reporting project results? 

20036 What are tha requiramants for 
schoolwida projects? 

20037 What ara SEA'S responsibilitica for 
program improvement? 

20O3a What ara an lEA*s responsibilities 
for program improvement? 

20039 How may personnel be assigned non- 
Chapter 1 duties? 

Subpert What nacai RoquifwiMnts 
Apofy to the Chaptar 1 LEA Program? 

20040 What ia tba prohibitiaa againat using 
fonda undar this part to provide gnaral 
aid? 

20041 What malntenanca of effort 
requiramanta apply to thia program? 

20O4?. Under what drcumstancaa may an 
SEA waiva tha maintenance of eSwt 
requirement? 

20043 What comparability of servicaa 
requirements apply to this program? 

20044 What supplement, not supplant 
requirement applies to this program? 

20O43 HowmayanLEAexdudcspaoal 
State and local funds ftom comparability 
and supplement not supplant 
daterminatiotts? 

20046 What is tha "'■'^mnm amoimt of 
funds an LEA may carry over? 

20047 What is the prohibiUon against 
considering payments under this part in 
determining State airi? 

2004^20049 [Reservetl] 

Subpart What Raqulr wants Govam 
Ptrttcipatiofl In tha Chaptarl LEA Program 
of Educa^lonatty Otprfvad Chiklran In 
Private Schools? 

Caaaral 

20050 What are an LEA's responsibilitiec 
for v'wviding Chapter 1 services to 
children tn pnvate schools? 

20051 What are the requirements for 
consultation with pnvate school 
offiaals? 

200 j2 What factors does an LEA use in 
determining equitable participation? 

200.53 What ire the requirements to ensure 
that funds do not benefit a prvate 
school' 



20034 WTial are the requirements 

concemmg equipment and supplies for 
the beneHt of pnvate school children? 

200.55 May funds be used for construction 
of private school faalitles? 

CapiUi Expanses 

200.56 How does a State receive a payment 
for capital expenses? 

200.57 How does an LEA receive a payment 
for capital expenses? 

200.58 How does an LEA use payments for 
capital expenses? 

20059 [Reserved.) 

Bypass 

20060 What general requirements govern 
the implementation of a bypass? 

20O61-'a)O68 [Reserved] 

Subpart Q— What Are Other SUta 
Re^owjbfflttes for the Chaptar 1 
Program? 

20070 Does a State have authority to issue 
State regulations for the Chapter 1 LEA 
Program? 

20071 How may State personnel paid with 
funds available under this part be 
assigned to State programs? 

20072 What funds are available for an SE.A 
to carry out its responsibilities? 

Complaint Procedures of tba SEA 

20073 What complaint procedures shall an 
SEA adopt? 

20074 What are tha minimum complain l 
procedures? 

20075 How does an organization or 
individual file a complaint? 

200.70-20079 [Reserved] 

Subpart H— What Aro the National 
£ya4us;{o«t Standards? 

Evaluadea by aa LEA 

20080 How does an LEA evaluate student 
achievement? 

20081 What technical standards does an 
LEA apply in evaluatmg student 
achiavemant? 

20082 What procedures does an LEA use in 
evaluating student achievement? 

200.83 What alternative procedures may an 
LEA use? 

20084 How does an LEA report the results 
of student achievement to the SEA? 

Evaluation by an SEA 

200.85 What technical standards does an 
SEA Lse m conducting its evaiuatinn? 

200.86 What requirements govern an SEA 
sampling plan? 

20O87 How does an SEA aggregate LEA 
student achievement data for inclusion m 
its evaluation? 

Allowable and Nonallowable Costs 

200.88 For what evaluation activities ma\ 
an LEA or SEA use funds available 
under this part? 

200.89 For what evaluation activities ma\ 
an LEA or SEA not use funds available 
under this part? 

Aulhonty: 20 U.S.C 2701-2731. 2821-283?. 
2851-2854. 2801-2901. unless otlior\Mse nored 
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Subpart A— Otntnl 

§20ai What tsm«cna^1 Program in 
Local Edccattenai Agandaa? 

(a) Under the C3iapter 1 Program in 
Local Educationai A^des (LEAaH 
referred to in this part aa the Chapter 1 
LEA Progranh-the Secretary providea 
Federal fiaaneial aaaiatance for projects 
designed to meet the special educational 
needs of— 

(1) Educatiisnally deprived children in 
LEAs: 

(2] Children in local institutions for 
neglected or delio'iiuent children, 
including duldreri in local correctional 
institutions; and 

(3) Educationally deprived Indian 
children under section l(n5(d] of the 
Act. 

(b) (1) The purpose of assistance under 
this part is to improve the educational 
opportunities of educationally deprived 
children by helping thesa cinldz«i~ 

(i] Succeed In the regular program of 
the LEA: 

(il) Attain grade>levei proficiency: and 
(ill) Improve achievement in basic and 
more advanced skills. 

(Z] The purpose is accomplished 
through means such as supplemratai 
education piugiauis. sdioolwide 
programs, and the increased 
involvement of perants in tbeir 
children's educatitaL 

(Aothofftr » UAC cm) 

§2002 WhoiaetfoUetaragrant? 

"nie Secretazy providea funds under 
the Chapter 1 LEA Program to— 

(a) States, through their respective 
State educational agendas (SEAsh and 

(b) The SetMtary of the Interior for 
Indian children referred to in 

§ 20ai(a)(3). 

(Authority: 20 mi^^Z) 

§2002 WtwIeeMgiMeforaMbgrant? 

(a) General niJe. (1) Except as 
provided in paragraph (d) of this section, 
an LEA that qualifies under paragraph 
(b) or (c) of this section is eligible for a 
subgrant tmder Uie chapter 1 LEA 
Program. 

(2) An SEA provides two types of 
subgrants— basic grants and 
concentration grants-^o qualifying 
LEAs. 

(b) Basjc greats. An LFA is eligible for 
a basic grant if— 

(t) There are at least 10 children 
counted under section i005{c) of the Act 
in the school district of the I-EA; or 

[2] Satisfactory data on a school 
district basis are not available but the 
school district served by the LEA is 
located, in whole or in part in a county 
in which there are at least 10 children 
counted under section 1005(c) of the Act 



(c) Concentration grants. (1) An LEA 
Is eligible for a concentration grant if— 

(1) The LEA is eligible for a basic grant 
under paragraph (b) of this section: 

(ii) The school district of the LEA is 
located, in whole or in part in a coimty 
in which the number of children counted 
under secdoo 1005(c) of the Act in the 
school districts of LEAs in the county in 
the preceding fiscal year exceeds— 

(A} &500; or 

(B) 15 percent of the total number of 
children aged 5 to 17. indusive, in the 
school districts of LEAs in the cotmty in 
the preceding fiscal yean and 

(iii) The number of children counted 
for purposes of § 200.23 or i 20024 in 
the preceding fiscal year in the school 
district of the LEA exceeds— 

(A) ^SCXk or 

(B) 15 percent of the total number of 
children aged 5 to iy\ indusive in the 
school district of the LEA in the 
preceding fiscal year. 

(2) An LEA that dees not qualify for a 
concentration grant under paragraph 
(c)(1) of this section may receive a 
concentration grant under § 200.25(b). 

(d) Exception, This section do^s not 
apply to Guam, American Samoa, the 
Virgin Islands, the Northern Mariana 
Islands, Palau. the Federated SUtes of 
Micronesiflu the Republic of the Marshall 
Islands, and the Secretary of the 
Interior. 

(Autljonty: 20 U5.C 2ni*2n2) 

§2004 WttaCkMof actfvm«ttm«yanl£A 
conduct? 

(a) Under the Chapter 1 LEA Program, 
an LEA may conduct only projects that 
are designed to provide supplemental 
services to meet the spedal educational 
needs of educationally deprived 
children at the preschool elem&ntary. 
and secondary school levels. 

(b) An LEA is encouraged to— 

(1) Develop prC'grams to assist 
partidpating children to improve 
achievement in basic and more 
advanced skills: and 

(2) Consider year-round services and 
activities, induding intensive summer 
school programs. 

(c) Authorized activities to meet the 
special educational needs of 
educationally deprived children 

in dude— 

(1) Acquisition of equipment and 
instructional materials: 

(2) Acquisition of books and school 
library p-sources: 

(3) Employment of spedal 
instructional personnel, school 
counselors, and other pupil services 
personnel: 

(4) Employment and traming of 
education aides: 



(5) Payments to teachers of <imounts 
in excess of regular salary schedules as 
a bonus for ser\-:ce in schools serving 
project areas: 

(6) Training ol teachers, librarians, 
other instructional and pupil services 
personnel and, as appropriate, early 
childh.iod education professionals: 

(7] Construction, if necessary, of 
school facilities; 

(8) Parental involvement activities: 

(9) Planning for and evaluation of 
Chapter 1 projects: and 

(10) Other allowable activities. 
(dl(l) With the approval of the SEA, 

an LEA may use up to and induding five 
percent of the funds the LEA receives 
under §§ 20022 throtigh 200.29 for 
Limovation projects to promote quality 
in the Chapter 1 LEA Program. 

(2) Innovatica projects may indude 
only the following: 

(i) Notwithstanding § 200.31(al the 
continuation of services to children who 
received Chapter 1 services in any 
preceding year for a period sufficient !o 
maintain progress made during the 
period of their partidpahon in tlie 
program. 

(11) Not\^^x^l:♦and^lg § 200.31(c)(1). the 
provi ion of continued services, for a 
perioJ not to exceed two additional 
years, to children partidpating in a 
Chapter 1 project who are transferred to 
in^ligible'oreas or schools as part of a 
desegregation plan. 

(iii) Izicentrve payments to schools 
that have demonstrated significant 
progress and success in attaining the 
goals of this part 

(iv) Training of teachers paid with 
funds under this part and teachers and 
librarians paid with other funds with 
respect to the special educational nee-is 
of eligible children and integration of 
activities under this part into regular 
classroom programs. 

(v) Programs to encourage innovative 
^oproaches to parental involve.Tient or 

wards to or expansion of exemplar/ 
parental involvement programs. 

(vi) Encouraging the involvement ot 
community and private sector resources 
(including fiscal resources] m rr.eeti.'is 
the needs of eligible chilorcn. 

(vii) Assistance by LEAs of schools 
identified ii^ider § 2no.3C(b). 

(3) Except as provided in paragroph 
(dl(2) (IHii) of this section, the 
requirements of this part apply to 
innovation projar.ts conducted 

this section. 

(Auihonty:20U.S.CrCl| 

§ 200.5 Whet re^UtiOfus apply to tti9 
Chapter 1 UEA Program? 

The following regulations appiv to the 
Chapter 1 LEA Program: 
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(a) "Hie Education Department 
General Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR Part 78 {State-Administered 
Programs) as follows: 

(1) Subpart A (General), except for 
§ 76.3 t£D general grant regulations 
apply to these programs), 

(U) Sections 78.125 through 78.137 
(Gmsolidated Grant Applications for 
Insular Areas). 

(iii) Section 78.401 Plsapproval of an 
applicatioa— opportunity for a hearing). 

(iv) Subpart F (What Conditions Must 
Be Met by die State and lu 
Subgrantee8?]« except for the following 
sections: 

(A) Sections 7^^80*78.581 
(Coordinadon). 

16] Sections 78.850 through 78.662 
(Participation of Students Enrolled in 
Private Schools). 

(C) Section 78.664 (Day care services). 

(D) Secdon 76.890 (Energy 
conservation awareness). 

(v) Subpart G (Whet i\re die 
Administrative Responsibilities of the 
State and Its Subgrantees?]. except for 
the following sections: 

(A) Sections 78J70 through 78772 
(State Administrative Responsibilities). 

(B) Section 78JdC (A State shall adopt 
complaint procedures). 

(Q Section 78Jdl (Minimum 
complaint procedures). 

P) Section 76J82 (An organization or 
individual may tile a complaint). 

(n) Subpart H (What Procedures Does 
the Secretary Use to Get Compliance?). 

(2) 34 CFR Part 77 (Definitions that 
Apply to Department Regulations). 

(3) 34 CFR Part 78 (Education Appeal 
Board). 

(4) 34 CFR Part 80 fUniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments), unless a State 
formally adopts its own written fiscal 
and administrative requirements for 
e.xpending and accounting for all funds 
received by SEAs and LEAs under this 
part. These requirements must be 
ava»lable for Federal inspection and 
musi — 

(i) Be sufiicientiy specific to ensure 
that funds received under this part are 
used in compliance with all applicable 
statutory and regulatory provisions: 

(ii) Ensure that funds received under 
this part are only spent for reasonable 
ard necessary costs of operatmg 
programs under this part: and 

(iii) Ensure that funds received under 
this part are not used for general 
expenses required to carry out other 
rasponsibillUes of Slate or local 
gcvemments. 

(5] 34 CFR Part 31 (General Eddcat.on 
Prcvtsions Act— Enforcement). 



(b) The regulations in this Part 200. 
(Authonty: 20 U.S.C 2831(8)) 

§209.9 What dtflnStions apply to the 
Chapterl LEA Progrm? 

(a) Definitions in Ute Elementary and 
Secondaty Education Act The following 
terms used in this part are defined in 
8ectijnl471 of the Act 

Average daily attendance 

Construction 

County 

Effective schools programs 
Elementary school 
Equipment 

Free public education 

Local educational agency (LEA) 

More advanced skilis 

Parent advisory council 

Project area 

Pujrii services 

Pupil services personnel 

School facilities 

Secondary school 

Secretary 

State 

State educational agency (SEA) 

(b) Definitions in EDGAR The 
foIJowing terms used in this part are 
defined in 34 CFR 77.1: 
Acquisition 

Application 

Department 

EDGAR 

GEPA 

Grant 

Minor remodeling 
Personal property 
Private 
Project 
Public 

Real property 

Subgran! 

Supplies 

(c) Other definitions. The following 
definitions also apply to this part 

"Act" means the Elementary and 
Secondary Education Act of 1985. as 
amended (ESEA). 

"Aggregate performance" means 
educational achievement of children 
participating in programs under this 
part, aggregated for a school as a whole, 
measured in accordance with the 
national evaluation standards in 
Subpart R 

"Chapter i" means Chapter 1 of Title I 
of die Act 

"Children" means persons— 

(1) Up to age 21 who are entitled to a 
tree public education through grade 12; 
or 

(2) Who are of preschool age. 
"Desired outcomes** — 

(i) Means an LEA's goals to improve 
!he educational opportunities of 
educationally depnved children to help 
those children — 



(1) Succeed in the regular educational 
program of the LEA: 

(ii) Attain grade-lev^^ proficiency: and 

(iii) Improve achievement in basic and 
more advanced skills: 

(2) At a minjrnnni, must be expressed 
in terms of aggregate performance in 
accordance widi § 2O0.36(b](l)(ii). 

(3) May also be expressed in terms of 
other indicators such as— 

(1) Improved student performance 
measured by criterion-referenced tests: 

(ii) Lower dropout rates: 

(iii) Improved attendance: and 

(iv) Fewer retentions in grades. 
"ECXA" means the Education 

Consolidation and Improvement Act of 
1981. 

"Educationally deprived children" 
means children whose educational 
attainment is below the level diat is 
appropriate for children of their age. 

"Fiscal year" means the Federal fiscal 
year— a period begiiming on October 1 
and ending on the following September 
30-*-or mother 12-month period 
normally used by die SEA for 
recordkeeping. 

"^Institution for delmquent children" 
means, as determined by the SEA. a 
public or private residential facility that 
is operated primarily for the care of 
children who have been determined to 
be delinquent or in need of supervision. 

"^Institution for neglected children" 
means, as determined by the SEA. a 
public or private residential facility — 
other dian a foster home — that is 
operated primarily for the care of 
children who have been committed to 
the institution— or voluntarily placed in 
the institution under applicable State 
law— because of the abandonment by. 
neglect by. or death of parents. 

"Parent** (1) The term includes a legal 
guardian or other person standing in 
loco parentis. 

(2) "In loco parentis" means a person 
acting in place of a parent or legal 
guardian, and may include a person 
such as a grandparent stepparent aunt, 
uncle, older sibling, or other person 
either— 

(i) With whom a child lives: or 

(ii) Who has ten designated by a 
parent or legal ^ uardian to act in place 
of the parent or legal guardian regarding 
all aspects of the child's education. 

"Preschool children" means children 
who are— 

(1) Below the age or grade level at 
which the LEA provides a free public 
education: md 

(2) Of th age or grade level at wh.ch 
they can b »nefit from an organized 
mstructior al program provided m a 
school or 0. her educational setting. 
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"School attendance area.** (1) Teds 
term means, in relation to a particular 
public sdiooL the geographic area in 
which the children who are normally 
served by that school reside* 

(2) If a child's school attendance area 
cannot be determined on a geographic 
basis* the child is considered to be in the 
school attendance area of the school to 
which the child is assigned or would be 
assigned if the child were not attending 
a private school or another public school 
on a voluntary basis. 
(Authority: 20 \]S.C 2831(a), 2S31) 
§§m7*20af tReeemd) 

Subiwt B— How Does a State Apply 
for and Reeeivo a Grant? 

§20ai0 What aseuraneea must a state 
8ui^ to receive a grant? 

(a) A State that wishes to receive 
funds under this part for projects 
designed to meet the special educational 
needs of educadonally deprived 
children s|iall submit to the Secretary, 
through its SEA« assurances that the 
SEA- 

[1] Will meet the requi. ^ents in 
section 435(b) (2) and (5) of the General 
Education Provisions Act (GEPA) 
relating to fiscal control and fund 
accounting procedures; 

(2) Will cairy out the activities in 
§ 200^ (evahation) and IS 2IXU7*- 
20038 (school program improvement); 

(3) Hm on file a program improvement 
plan that meets the requirements of 

§ 2(X}^7(a); and 

(4) Will ensure that its LEAs comply 
with ail applicable statutory' and 
regulatory requirements* 

(b) The assurances submitted umier 
paragraph (a) of this section remain in 
eff^t for the duration of the SEA's 
participation in the Chapter i LEA 
Program. 

(Authority: 20 UAC 2722(a)) 
$§20ait-29ai9 (R%serve<l! 

Subpart C^ow Does LEA Appty 
for and Receive a Sut>grant? 

§200^ Howdoesant£Aspp(y fora 
sutHiranr? 

(a) Contents of an application. An 
LEA may receive a subgrant under this 
part for any fiscal year if the LEA has on 
file with the SEA an application that 
contains the following: 

(1) A description of the procedures to 
be used to conduct an annual 
assessment of educational needs that 
meets the requirements of $ 200.31(b). 

(2) A rank ordering of eligible school 
attendance areas, including the 
identification of project areas and the 
basis for the selection of each project 
area. 



(3) A descripdon of the Chapter 1 
project to be conducted* including a 
budget of proposed expenditures for 
services to public and private school 
children for the initial project year. 

(4) A description of-^ 

(i) The desired outcomes for children 
participating in the Chapter 1 project in 
terms of basic and more advanced skills 
that ail children are expected to master, 
that will be a basis for evaluating the 
project under } 20(135; and 

(ii] How the LEA will measure 
substantial progress toward meeting the 
desired outcomes. 

(5) A description of the services to be 
provided to— 

(i) Eligible children enrolled in private 
elementary and secondary schoob to 
ensure equitable partidpadon of those 
children in TiCcordance with §S 200.50- 
200.55; and 

(ii) Children in local institutions for 
neglected or delinquent children, 
including children in local correctional 
institutions. 

(8) A description of any innot ation 
projects the LEA proposes to conduct 

17) Data showing that the LEA has 
maintained fiscal effort in accordance 
with 1 20041 if those data are not 
odierwise available to the SEA. 

(8) If appropriate, the assurance 
concerning comparability of services in 
i20a43{c)(l){ij. 

(9) The assurances required undet 
section 436(b) (2) and (3) of GEPA 
relating to fiscal control ondfimd 
accounting procedures. 

(10) (i) Assurances that the LEA's 
Chapter 1 projects^ 

(A) Are of sufficient size, scope, and 
quality to give reasonable promise of 
substantial progress toward meeting the 
special educational needs of the 
children being served; 

(B) Are designed and impL.iiented in 
consultation with teachers (including 
eariy childhood professionals, pupil 
services personnel and librarians, if 
appropriate): 

(C) Provide for parental involvement 
in accordance widi i 200.34: 

(D) Provide for the allocation of time 
and resources for frequent and regular 
coordination between Chapter 1 staff 
and the regular staff to ensure that both 
the Chapter 1 and regular instructional 
programs meet the special educational 
needs of children participating in 
programs under this part: and 

(£) Provide maximum coordination 
between Chapter 1 services and services 
provided to address children's 
handicapping conditions or limited 
English proficiency; and 

(11) With the least possible paperwork 
and burden, additional information an 



SEA finds necessary to ensure 
compliance with these assurances. 

(b) Development and approval of 
application An application must 

(1) Developed in consultation with 
parents and teachers; and 

(2) Approved by the SEA under 
$200.21. 

(c) Frequency of submission. (1) An 
LEA shell submit ti^ the SEA an 
application prior to each project period. 

(2) A project period may cover a 
period of not more than three years. 

(d) Annual updating of information in 
the applicatioru An LEA shall annually 
update its application by submitting to 
the SEA— 

(1) Information on eligible school 
attendance areas and the selection of 
project areas required in paragraph 
(a)(2) of this section; 

(2) Data showing that the LEA has 
maintained fiscal effort in accordance 
with § 200.41 if those data are not 
otherwise available to the SEA: and 

(3) A budget of proposed expenditures 
for services to public and private school 
children under this part for the project 
year. 

[<si\Furthei updating of information in 
tho applicatioi^ VL there are substantia! 
changes in the number or needs of the 
children to be served or the services to 
be provided an LEA shall submit a 
description of the changes to the SEA* 

(Authority: 20 UAC 2721(b). 2722 (bVKc). 
2723. 2728 (a), (c). 2SJ0(c)) 

§ 20(L21 Under what conditions does an 
SEA approve an LEA's appUcation? 

(a) Standards for approval An SEA 
shall approve an L£A*s application for .a 
subgrant if— 

(1) The application meets the 
requirements in § 200.20: and 

(2) The SEA determines that the 
LEA— 

(i) Maintained fiscal effort in 
accordance with 3 200.41; or 

(ii] Has modified its application to 
take into account its reduced allocation 
if the LEA failed to maintain effort. 

(b) Effect of SEA approval SE/\ 
approval of an application under 
paragraph (a) of this section does not 
relieve the lEA of its responsibility to 
comply with all applicable requirements. 
(Authority: 20 U.S.C 2722. 2728(a)) 
Allocation of Basic Grants 

§200^ How dOM an SEA allocate funds 
for tsaaic grants to an t£A7 

(a) If the Secretary determines the 
amount of funds that each LEA m a 
Stute is eligible to receive under :)ct;aon 
100f)(a)(2)(A) of the Act. an SE*\ shall 
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allocate that amount to each LEA within 
the Stat0« 

(b) If the Secretary deteimines county 
aggregate amounts under section 
1005(a)(2)(B) of the Act the SEA shall 
allocate those county aggregate amounts 
to LEAs in accordance with §§ 20023-4- 
20024. 

(Authority: 20 VS.C. 2ni(a)) 

9 ^»0» How doee an SCA aiocM county 
aooreQate amounts? 

Except at pnmdod in S 200.24. an 
SEA shall allocate county aggregate 
amounts to LEAs as follows: 

(a) AUacationM based on children in 
local institutjoaefbrnegJectedor 
delinquent children* (l)(i] Except as 
provided in paragraphs (a)(2), (3). and 
(4) of this section the SEA shall first 
allocate to a particular LEA that portion^ 
if any. of the county aggregate amount 
that is ba^ on the total number of 
children aged 5 to \7, inclusive, in the 
L£A*s school district who resided in a 
local institution for neglected cr 
delinquent children— and were not 
counted under Subpart 3 of Part 0 of 
Chapter 1 (programs for neglected or 
delinquent children operated by State 
agenciea)--for at least 30 consecutive 
days, at least one day of which was in 
the month of October of the preceding 
fiscal year. 

(ii) For the ptspoae of this section, the 
SEA shall consider children who are hi 
local correctionai institutions to bo 
residhig in hutitutions for deUnqoant 
children. 

(2) If the SEA determines that the LEA 
is unable or umvilUng to provide for the 
special educational needs of the 
children referred to hi paragraph (al(l) 
of this section, the SEA shaU«~ 

(i) Reduce the L£A*s allocation by the 
amount that is based on those children, 
includhig any concentration grant funds 
generated by those children: and 

(ii) Assign that portion of the L£A*s 
allocation to<-» 

(A) The SEA if the SEA assumes 
educational responsibility for thoss 
children: or 

(B) Another State agency or L£A diat 
agrcKS to assume educatiomil 
responsibility for those children. 

(3) If no public agency is wiUing to 
assume educational responsibility for 
the children referred to in paragraph 
(a)(1) of this section, the SEA may not 
reallocate to any other LEA that portion 
of the L£A*3 allocation that is based on 
those children* 

(4) if a local institution for neglected 
or delinquent children closes and the 
children are transferred to an ins.itution 
in the school district of another LEA. die 
SE.'\ shall adjust the allocations of the 
two LEAs to reflect the transfer. 



(b) Allocodons based on the 
distribuUon of children from low^income 
families^l] General rale, (i) After 
following the procedures in paragraph 
(a) of diis section, the SL A shall allocate 
the remaining county aggi*gate amount 
of LEAs hi tha coun^ on tr.9 basis of the 
best available data on the nimber of 
children £rom low^come families in the 
school districts of those F«EAs. 

(ii) The SEA shall determine the 
number of children from low*income 
families hi the school districts of the 
LEAs in the county by u^ng the same 
measure of low*hicome throughout the 
State. 

(iii) In accordance with section 
1403;a) of tha Act an LEA*s allocation 
under naragraphs (a) and {b)(l)(i) of this 
section may not be less than 85 percent 
of the allocation it received for the- 
previous fiscal year. 

(2) Special circumstances* The SEA 
shall adjust tha allocations it maiu» 
under paragraph (b)(1) of this section to 
reflect the foilowmg special 
circumstances: 

(i) LBAs in more than one county. If a 
school district of an LEA overlaps a 
county boundary, the SEA shall make, 
on a proportionate basis, a separate 
allocation to the LEA from the county 
ag^vgate amount for each county hi 
which the school district of the LEA is 
located provided the aggregate number 
of childmi from low-income families in 
the LEA is 10 or more. 

(ii) LEAs serving children from 
another LEA* If an LEA serv*6S a 
substantial number of children within 
the same geograpliic ar^a as another 
LEA. the SEA may adjust tha allocations 
between the LEAs in a manner the SEA 
determines will best carry out the 
purposes of Chapter 1. 

(iii) Changea in LEAs. If an LEA*s 
school district is merged or 
consolidated, or a portion of the district 
is transferred to another LEA. the SEA 
muy-— 

(A) Adjust the allocations for the 
affected LEAs to reflect the number of 
children from low-income families for 
whom each LEA is providing a free 
public education: or 

(B) Permit an LEA that has submitted 
an approved application to canr out the 
protect, by itself or in cooperation with 
another L£A. during the remainder of 
the fiscal year. 

(C) Minimum allocation. The SE^X is 
not required to allocate to an i-£A a 
basic grant of funds under mis part 
generated by fewer than !0 children. 

( Aulhonty: 20 U.S,C 2711. 2022-28231 



§ 200.24 Are tfiere eitceptions to how an 
SEA ailocttts county aggregate amounts? 

(a) In any State in whic^ a large 
number of LEAs overlap county 
boundaries, the SEA may apply to the 
Secretary for authority to make 
allocations directly to LEAs without 
regard to counties. 

(b) If an SEA allocates direcdy to 
LEAs under paragraph (a) of this 
section, the SEA shall use the same 
factors contained hi section 1005(c) of 
the Act to determine the LEAr' 
allocations as the Secretary used to 
compute county aggregate amounts 
under section 1005(a)(2)(6) of the Act. 

(c) An LEA dissatisfied with the 
determination by the SEA under this 
section may appeal dhrectiy to the 
Secretary for a final determinadon. 
(Authority: 20 U.S.a 2711) 
Allocatioa cf Concentration Grants 

§200.25 Kiow does an Sl^ alloc ite 
concentrav'oft grsnts to an LEA? 

(a) General rule, (1) Except as 
provided ui paragrap^i (b) of this section, 
an SEA shall allocate ^ county's 
concentradon grant funds only to 
LEAs— 

(1) Whose school districts lie. in whole 
or ui part, within the country; and 

(ii) That meet the eligibihty criteria in 
§ 200.3(c)(1). 

(2) In allocating concentration grant 
funds uxuier paragraph (a) of this 
section, the SEA shall distribute the 
funds to each LEA that is eligible to 
receive those funds in proportion to the 
cur:-ent number of rnildren counted for 
purposes of § 200.23 or 3 200.24 in the 
school district of ea':h LEA compared to 
the current number of those children in 
the school districts of all LEAs that am 
eligible for concentration grants in the 
county. 

(b) Exceptions, (l)(i) An SEA may 
reserve not more than 2 percent of the 
amount of concentration grant funds it 
receives to make direct pa^nnents to 
LEAs that meet the cnteria m 

§ 200.3{c)(11 (i) and (iii) but are located 
in counties iJiat are not eligible under 
§ 200U3(c)(l)(ii). 

(ii) If on SEA plans to reserve 
concentration grant funds under 
paragraph (bKl)(i) of this section, the 
SEA. before allocating any 
concentration grant fund? under 
paragraph (a) or (b) (2H3) of this 
section, shall—* 

(A) Determine which LE.\3 lonaied m 
ineligible counties are ciisiblc receive 
concentration grant funds: 

(B) Determine thp .lopropnate .imouni 
lo 1 v. reserved: 
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(C) Proportionately reduce the amount 
available for concentration grants for 
eligible counties or LEAs to provide the 
reserved amount; 

(D) Rank order the LEAs eligible for 
concentration grant funds tnat aro 
located in ineligible counties according 
to the number or percentage of children 
counted for purposes of i ZOO^ or 

§ 200^4 in the preceding fiscal year in 
each LEA; 

(£) Select in rank order, those LEAs 
that the SEA plans to provide 
concentration grant funds: and 

(F) Distribute the reserved funds 
among the selected LE^^ in proportion 
to the current number of children 
counted for purposes of S ^^0023 cr 
i in the school district of each 
LEA compared to the current number of 
those children in all the school districts 
of the selected LEAs* 

(2) In a county in which no LEA meets 
the eligibility criteria in S 200J(c)(l)(iii), 
an SEA shail^ 

(i) Identify those LEAs in which either 
the number or percentage of children 
counted for purposes of S 200*23 or 

§ 200^4 in the preceding Hsral year 
exceeds the average numlx,.r or 
percentage of those childi-^n 'va the 
county: and 

(ii) Allocate concentration grant funds 
for the county among the LEAs 
identified in paragraph (b)(2)(f) of tnia 
s^on in proportion to the current 
number of children counted fop proposes 
oi: 3 20023 or i 20024 in the school 
d^trict of each LEA companid to* the 
current number of thosa childr^ fn ail 
tlie school districts of those fJEAs. 

(3) In a State that receives a minimum 
concentration grant under section 
1006(a)(1)(B) of the Act the SEA shall— 

(i) Allocate concentration (Tant funds 
among LEAs In tjie State in s^xordanos 
with the provisions in paragntphs (a) 
and (b) of this section; or 

(ii) Without regard to the a»undes in 
which the LEAs are located^- 

(A) Identify those LEAs in which 
either the number or percentage of 
children counted for purposen of § 200^ 
or § 200.24 in ti^e preceding fiscal year 
exceeds the average number or 
percentage of tliosa children in Ihe 
State: snd 

(B) Allocate concentration grant funds 
amoTi'g the LEAs identified in piragraph 
(b^(3]lii}(A) of this section in proportion 
to tlie current number of children 
counted for purp3ses of § 200.23 or 

§ 200.24 in the school district of each 
LEA compared to the current number of 
those children in all the school districts 
of all LEAs so identified 

(c) Use of concvntration grant funds* 
(1) An LEA that receives concentration 
grant funds under this section shall uso 



those funds to carry out activities 
described in its approved project 
aplication under § 200.20. 

(2) The LEA is not required to account 
for concentration grant funds separately 
from basic grant funds. 
(Authority: a) U.S.C 2712) 
Reallocatkm 

S20O29 HowdotaanSEAreaflocate 
funda? 

(a) An SEA shall reallocate, on a 
timely basis* excess Chapter 1 funds 
provided under §§ 20O22-*20O25— 

(1) From an LEA that-* 

(1) Is not partidpadng in the Chapter l 
LEA Program; 

(ii) Has had its allocation reduced 
because it failed to meet the 
maintenance of eSbrt requirements in 
{20041; 

(ill) Has carryover funds that exceed 
the percentage limitation in $ 200.46: or 

(iv) Has excess funds for other 
reasons; or 

(2) That the SEA has recovered after 
determining that an LEA has failed to 
spend funds received under this part in 
accordance with applicable law. 

(b) (1) An SEA may reallo^te excess 
Chapter i funds referred to in paragraph 
(a) of this section only to LEAs wim the 
greatest need for those fimda because of 
inequities in* or mitlgatmg hardships 
caused by^ application of the allocation 
formula in section 1005 of the Act 

(2) Factors that may causa inequities 
in the formula include-^ 

(i) An increase since the most recent 
deceimial census, caused by population 
shifts or changing econcmic ccnditions« 
in the number of children from low* 
income families. 

(U) Caseload data used ia the 
allocation formula that are not 
representative of the number of 
neglected or delinquent childreoit L*' local 
institutions: and 

(lii) Other circumstances in whicL the 
statutory formula fails to reflect 
accurately the number or percentage of 
low-income children. 

(c) The SEA shall develop procedures 
for reallocating excess Chapter i funds 
provided under Sf 20022-200.25 that 
include the following three steps: 

(1) A determination of which LEAs are 
eligible to receive additional funds as 
indicated by the presence of factors 
such as those in paragraph (b)(2) of this 
section. An LEA's eligibility must be 
based on inequity caused by the 
allocation formula. 

(2) From among the eligible LEAs. a 
determination of which L£As have the 
greatest need for funds. The SEA may 
consider such factors as*^ 



(!) The degree of increase in the^ 
number or percentage of children from 
low-income families: and 

(ii) An LEA'S need for additional 
funds to provide Chapter 1 services to 
address the unmet needs of eligible 
Ciiapter 1 children. 

(3) An establishment of timelines for 
reallocation. 

(d)(1) An SEA may reallocate excess 
fundis only during the Federal fiscal year 
for which the funds were appropriated 
or during the succeeding Federal fiscal 
year. 

(2) Reallocation does not extend the 
period during which the excess funds 
are available for obligation. 
(Authority: 20 U.S.C 1225(b). 2823(b). mzm) 

§§20027-20029 IReservedl 
Subpart 0— What Project 
Requiramtnts Apply to tlia Chapter i 
LEA Program? 

§ 20O30 How does an LEA select school 
attendanee areas to be project arsas? 

(a) General rule. (1) Except as 
provided in paragraphs (b) and (d) ot 
this section, an LEA that receives 
Chapter i funds under this part shall 
conduct Chapter 1 projects in school 
attendance areas that have high 
concentrations of children from low- 
income families. 

(2](i) An LEA shall identify a school 
attendance area with a high 
con^^tration of children from low- 
income families as an eligible school 
attendance area if*— 

(A) The percentage of children from 
low-income families in that school 
attendance area is at least as high as ihe 
percentage of children from low-mcome 
families in the LEA as a whole: or 

(B) The number of children from low- 
income framiiics in that school 
attendance area is at least equal to the 
average number of children from low- 
inccme families per school attendance 
area in the LEA as a whole. 

(ii) In identifying eligible areas, the 
LEA may use a combination of the 
methods in paragraph (a)(2)(i) of this 
section, except that the total number ot 
eligible school attendance areas m.ny 
not exceed the number the LEA would 
have identiHed as eligible if it had used 
only one of the methods. 

(iii) If an LEA ranks its school 
attendance areas by grade apan 
groupings under paragraph (a)(3)(i)(A) of 
this section, the LEA shall determine the 
percentage or average number of 
children from low-income families la •hi» 
L£A as a whole for each grade sp.m 
grouping. 

(3) if fund available under this part 
are msufficient to provide programs and 
protects for all educationally Jepnvi»d 
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children in eligible school attendance 
areas, an LEA ahall— 

(0 Annually rank its eligible school 
attendance areaa from highest to lowest 
according to relative degree of 
concentration of children from low- 
income families. The LEA may rank its 
school attendance arcas-^ 

(A) By grade span groupings: or 

(B) For the entire LEA; and 
(ii) Based on the needs of 

educationally deprived children 
identified under $ 200.31(b] and the 
resources necessary to meet those 
needs, determine in rank order the 
number of eligible school attendance 
areas to be served 

(4) An LEA may carry out a Chapter 1 
program or project Ip an eligible school 
attendance area oriy ii i! carries out a 
Chapter 1 program or project in all other 
eligible school attendance areas thai are 
ranl:ed higher under paragraph (a)(3) of 
this section* 

(b) Special rules. Notwithstanding 
paragraph (a) of this sectioa an LEA 
may identify and rank eligible school 
attendance areas as foUom: 

(1) An LEA may designate as eligible 
and serv ^ all school aUendance areas 
within a grade span grouping or in the 
entire LEA if the percentage of children 
from low4ncome families in each school 
attendance area is not more than five 
percenUge paints above or five 
percentage pa/>is below the average 
percentage of cMdren from low*income 
families within a grade span grouping or 
within the entire LEA. 

(2) (i) If the e:q)enditure requirements 
in paragraph (bH2)(ii] of this section are 
met, an LEA may designate as eligible 
any school attendance areas in which at 
least 25 percent of the children are bom 
low-income families. 

(ii)(A) Except as provided in 
paragraph (b)(2](ii](B) of this section, an 
LEA may use the provision in paragraph 
(b)(2)(i) of this section only i£ in each 
school attendance area of the LEA in 
which Chapter 1 projects were carried 
out during the preceding year, the 
aggregate per pupil expenditures of 
funds available under this port are fimds 
from a State program that meets the 
.acquirements of section 7018(d)il](D) of 
^'he Act in the current riSi:al year equal 
or exceed the eggregate per pupil 
expenditures from those sources in the 
preceding fiscal ynar, provided that each 
school attendance area qualifies for the 
amount under the requirements in 
3 200.33. 

(B) An LEA may expend in the current 
fiscal year in particular school 
attendance areas less than the aggregate 
per pupil amount required under 
paragraph (b){2)(u)(A) of this section if 
thb LEA detenniD6. under § 20C133 that 



fewer resources are needed to meet the 
needs of ciuldren selected for 
participation in those attendance areas. 

(3) (i) An LEA may designate a school 
that serves an ineligible school 
attendance area or serves more than one 
school attendance area as an eligible 
school if the proportion of children from 
low-income families in average daily 
attendance in that school is 
substantially equal to the proportion of 
children from low-income families in an 
eligible school attendance area. 

(ii) if an LEA designates a school as 
eligible under paragraph (b](3)(i) of this 
sectio.^ the LEA shall^ 

(A) Detetmine that the school 
complies with the school attendance 
area requirements in paragraph (a) of 
this sectioru and 

(B) At its discretion, apply the special 
rules for identifying and ranking eligible 
school attendanca areas in paragraph 
(b) of this section to the schooL 

(4) With the approval of the SEA. an 
LEA may designate as eligible and serve 
a school attendance area with a 
substantially higher number or 
percentage of educationally deprived 
children before school attendance areas 
with higher concentrations of children 
from low-income families if— • 

(i) The LEA does not serve more 
school attendance areas than could 
otherwise be served; and 

(ii) 'Hie SEA determines that the 
selection of school attendance areas 
under paragraph (b)(4) of this section 
will not substantially impafr the delivery 
of services to educationally deprived 
children from low-income famiiies in 
project areas served by the LEA. 

(5](i) An LEA may continue to provide 
for one year Chapter t services in a 
school attendance area that is not 
eligible or is eligible but not sheeted 
under paragraph (a) of this section if 
that school attendance area was eligible 
and selected tmder the standards in 
paragraph (a) of this section in the 
immediately preceding year. 

(ii) A school attendance area that 
continues to be served under paragraph 
(b)(5)(i] of this section may take the 
place of the lowest ranked but otherwise 
eligible school attendance area. 

(6) With the approval of the SEA* an 
LEA may skip eligible school attendance 
areas that have higher proportions or 
numbers of children bom iow>income 
families if the children in those 
attendance areas are receiving, from 
non-Federal fund^ services of the same 
nature and scope as would otherwise be 
provided under Chapter 1, pxcept that 
the LEA shall— 

(i) Determine the number of children 
in private elementary and secondary 
schools to receive Chapter 1 services 



without regard to non-Federal 
compensatory education funds used to 
serve eligible children in public 
elementary end secondary schoois: and 
(ii; Identify diildren in private schoois 
to receive Chapter t services in 
accordance with the requirements in 
paragraphs (a) and (b) (1)«{5] of this 
section. 

(c) For pmposes of paragraphs (a) and 
(b) of this section, an LEA, on the basis 
of the best available data on children 
from low-income families, shall annually 
select and use the same measure of low 
income-^^hich may be a composite of 
several indicators-^-to identify and rank 
eligible school attendance area's within 
a grade spen grouping or for ti^e entire 
LEA. 

(d) Exemptions. An LEA does not 
have to comply with the requirements tn 
this section but shall crmply with the 
requirements in $ C00.31 if the LEA 

has — 

(1) A total enrollment of fewer thaa 
1,000 children: or 

(2) No mure than one school 
attendance area at each grade spun. 
(Authority: 20 (aHbl) 

] 200.31 How does an LEA identify and 
select MkU^4n to participate? 

(a) General rule. Except as provided 
in paragraph (c) of this section and 

i 200.38. an LEA shall use funds 
available under this part only for 
educationally deprived children, 
identified under pamgraph (b) of this 
section as having the greatest need for 
special assistance, in school attendance 
areas or schools selected under § 200.30. 

(b) Annual assessment of educational 
needs. An LEA that receives funds 
under this part shall annually assess 
educational needs under this part as 
follows: 

(1) Identify educationally deprived 
children, as defined in § 200.6(c), in all 
eligible school attendance areas, 
including educationally deprived 
children in private schools. 

(2) On the basis of information 
obtained under paragraph (b)(1) of this 
section, including information 
conccrmng educationally deprived 
children m pri 'ate scnoois, identify the 
general instrucdonal areas and grade 
levels on which the program will focus. 
Instructional areas and grade levels may 
vaty among and within school 
attendance ^reas if the needs 
assessment data support those 
venations. 

(3) Establish educationally related 
objective cntena, which mclude wntten 
or oral testing instruments, for each 
grade level and mstnictional area to 
select educationally dcpnved children 
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for participation in the Chapter 1 
project 

(4) Uniformly apply the criteria 
required in paragraph (b)(3) of this 
section to particular grade levels 
throtighout the LEA* 

(5) Select for services those 
educationally deprived children who 
have the greatest need for special 
assistance. 

(6) Determine— 

(i) The special educational needs of 
participating children with sufficient 
specificity to ensure concentration on 
those needs; and 

(ii) Th» resources such as personnel 
instructional materials, and library 
resources necessary to meet those 
special educational needs. 

(c) SpedaljvJes. In selecting children 
to participate in Chapter 1. an LEA may 
implement the foUowiog provisions: 

(1) An LEA may use funds available 
under this part during the current school 
year to continue to serve educationally 
deprived children who begin 
participation in a Chapter 1 project but 
who. in the same school year, are 
transferred to a school attendance area 
or a school not receiving funds under 
this part 

(2) An LEA may skip educatioaiUy 
deprived children in greatest need of 
sp4»dal assistance if those children are 
receiving, fsom non-Federal sources* 
services of the same nature and scope 
as would otherwise be provided under 
Chapter 1. 

(3) An LEA may use funds available 
under this part to serve, for a maximtun 
of two additional years, children who 
were identified in the previous year as 
being in greatest need for special 
assistance and who continue to be 
educationally deprived but are no longer' 
in greatest need of special assistance. 

(4) A a LEA shall . insider as eligible 
and may serve children who. at any time 
in the previous two years, received 
services under the Qiapter 1 Program 
for Neglected or Delinquent Children. 

(5) (i) An LEA may identify as eligible 
and serve under tliis port children 
receiving services to overcome 
handicapping conditions or limited 
English proficiency if these children— 

(A) Have needs stemming torn 
educational deprivation and not needs 
related solely to their handicapping 
conditions or limited English 
proficiency: and 

(B) Are selected on the same basis as 
other children identified as eligible for 
and selected to receive services under 
paragraph (b) of this section. 

(ii) In identifying and selecting limUed 
English proficient children tor 
participation in the Chapter i lEJK 
Program, an LEA shall — 



(A) For children with sufficient 
English language proncteficy. use tests 
written in the Englhth language, with or 
without bilingual aisittance; or 

(B) For children whose lack of English 
language proficiency precludes valid 
assessment in the English language, use 
factors sudi as teacher evaluation of 
student performance, language 
dooiinance tests in combination with 
other measures, or other indicators that 
may be used separately, as a composite 
score, or as a composite with weighting, 
to select children on a basis other than 
EngUsh language deficiency. 

(Ui) An L2A may not use funds 
available under this part to provide 
services that are required by Fedmt, 
Stat^ or l;>cal law to overcome 
children's handicapping conditions or 
limited EngUsh proficiency. 
(Authority: SO U.S.C 2724) 



f200^ Wlialsrettiei 
oufllltv fMMrirMMfitB of A nniteat:? 

An LEA shall use funds avaUable 
under this part for a prcject tUat is of 
sufildent size, scope, and r, Jiality to give 
reasonable promise of substantial 
progress toward meeting the special 
educational needs of 'iie children being 
served 

(Authority: 2) VSXl r22(cKt)) 

9200133 HewdoeeanLEAsioeele 
reeouraee to pratece woM and eolwotor 

(a) Except as provided in paragraph 
(b) of this section, an LEA shall allocate 
resources available under this part 
among project areas and schools on the 
basis of— 

(1) The number and needs of children 
selected for participation under § 200^1; 

(2) The degree of educational 
deprivation of these children; and 

(3) The services to be provided 

(b) For the sole purpose of allocating 
resoxirces available under this part 
among project areas and schools tmder 
paragraph (a) of this section, an LEA 
may continue to count for two 
additional years, children In those areas 
and schools who— 

(1) Received Chapter 1 services in the 
preceding school yean but 

(2) Are no longer eligible for services 
because of improved academic 
achievement attributable to the Chapter 
1 services. 

(Authority: 70 VS.C 2723(c)) 

5 200^ How do«s an L£A Involve 
parvnts? 

(a) General rule. (1) An LEA may 
receive funds under this part only if it 
implements programs, activities, and 
procedures for the involvement of 
parents of partici'^^ting public and 
private school chiidmn. This 



involvement must include, but is not 
limited to. parent input into the 
planning, design, and implementation of 
the Chapter 1 LEA Program* 

(2) (i) The activities and procedures 
required under paragraph (a)(1) of this 
section must be plaimed and 
implemented with the meaningful 
consultation of parents of participating 
childroL 

(ii) The consultation required in 
paragraph (a](2)(i) of this section and Ln 
other sections in this part must be 
organized systematic ongoing, 
informed and timely in relation to 
decisions about the program, 

(3) The activities and procedures for 
the involvement of parents riua; be of 
sufficient size, scope, and qtiality to give 
reasonable promise of suf)stantial 
progress toward achievinj ; the goals 
under paragrsph (b) of this section* 

(b) Goals of parental involvement To 
meet the requirements in paragraph (a) 
of this section, an LEA shalL in 
coordhiation with parents of 
participating ctiildren, develop 
programs, activities, and procedures 
that have the following goals: 

(1) To inform parents of participatin*; 
diildren of the^ 

(1) Reasons their children are 
participating in the program: and 

(ii) Specific instructional objectives 
and methods of the program. 

(2) To support the efforts of parents, 
including training parents, to the 
maximimi extent practicable, to— 

(i) Woric with their children in the 
home to attain the instructional 
objectives of the program: and 

(ii) Understand the program 
requirements. 

(3) To train parents, teachers, and 
principals to build a partnership 
between home and school. 

(4) To train teachers, principals, and 
other staff members involved in the 
Chapter 1 LEA Program to work 
effectively with the parents of 
participating children. 

(5) To consult with parents, c.t an 
ongoing basis, concerning the mann^fr m 
which the school and parents can work 
better together to achieve the program s 
objectives. 

(e) To provide a comprehensive ran!;*^ 
of opportimities for parents to become 
informed in a timely way, about how 
^he program will be designed, operated, 
and evaluated, ulloiving opportunit;iis 
for parental participation, so that 
parents and educators can work 
together to achieve the program's 
objectives. 

(7) To ensure opportunities, to the 
extent practicable, for the full 
participation of parents who lack 
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literacy skills or whose native language 
is not English. 

(c) Specific requirements. An LEA 
shall implement the folloiving activities: 

(iKi) De\elop written policies, after 
consultation with and review by 
parents, to ensure that parents are 
involved in the planning, design, and 
implementadon of the Chapter 1 LEA 
Prograni. The written policies must 
provide for timely response to 
recommendations by parents. 

(ii) Make the policies available to 
parents of participating children. 

(2) Convene an annual meeting, to 
which all parents of participating 
children must be invited to explain the 
programs and activities provided with 
funds available under this part The 
annual meeting may he districtwide or 
at the buildhxg level so long as all 
parents of partidpating children are 
provided the opportunity to attend 

(3) (i) Provide parents o/ partidpating 
children with reports on their children's 
progress* 

(ii) To the extent practicai conduct a 
parent-teacher conference with the 
parents of each partidpating child to 
discuss the child's progress, placement 
and methods the parents can use to 
complement the child's instruction* 

(111) Make education persotmel under 
the Chapter i LBA Program, induding 
pupil sendees personneL readily 
accessible to parents* 

(iv) Permit parents of partidpating 
children to observe Chapter 1 LEA 
Program activities. 

(4) Provide opportunities for regular 
meetings of parents to fonnulate 
parental input mto the program, if 
parents of partidpating children so 
desire* 

(5) Provide parents of partidpating 
children with timely information about 
the program. 

(6) Make parents aware of parental 
involvement requirements and other 
relevant provisions of the program 

(n Provide reasonable support for 
parental involvement activities as 
porenti .aay request 

(8) Coordinate, to the extent possible, 
parental involvement activities with 
programs funded under the Adult 
Education Act. 

(9) To the extent practicable, provide 
information, programs, and activities for 
parents under this section m a languajie 
and form that the parents understand. 

(d) Assessment cf the parental 
tnvolvement program. JKn LEA shail 
annually assess, through consultation 
with parents, die effectiveness of the 
pa.-entul involvement projjram and 
determine what action needs to be 
lak«n. if any. to increase parental 
p;:.''t*cipatian. 



ERLC 



(e) Allowable activitiee and costs. 
Chapter 1 activities tha<( an LEA may 
support with funds available under 'Lis 
part to meet the requirements mis 
section indude the following: 

(1) Regular parent conferences. 

(2) Parent resource centers. 

(3) Parent training programs, Induding 
reasonable and necessary expenditures 
associated with parents' attmidance at 
training sessions. 

(4) Hiring, training, and utillzaticKi of 
parent involvement liaison workers. 

(5) Reporting to parents on children's 
progress. 

(Q) Training and support of personnel 
induding pupil services personneL to 
work with parent, coordinate parent 
activities* and make home contacts. 

[7] Use of parents as classroom 
volunteers, tutors, and aides. 

(8) Provision of scbool-to-home 
complementary curriculum and 
materials. 

(9) Provision of assistance in 
hnplomenting home4}ased educadot^ 
activUies that reinforce classroom 
instruction and student motivation. 

(10) Provision of timely informadon on 
the Chapter 1 LEA Prognun. induding 
program plans and evaluations. 

(11) Solidtation of pajrents* 
suggestions in the planning, 
development and operation of the 
program* 

(12) Provision of timely responses to 
parent recommendations. 

(13) Pacnit advisory ooundls* 

(14) Other activities designed to enlist 
the support and partidpation of parents 
in the instruction of their children. 
(Authonty: 20 ISSXi zrzft. 2731(i»i(4)) 

!20OJ35 What are the requkemMifs for 
evaluating and reporting pro^ reeutte? 

(a) LEA evcL taUons. (l)(i) An LEA 
shall evaluate, at least once every three 
years, the •jffectiveaess of its Chapter 1 
projects, in terms of basic and more 
advanced skills that all children are 
expected to master, on the basis of^ 

(A) The desired outcomes described 
in the LEA s application: and 

(B) Except for Chapter 1 children in 
preschool, kindergarten* and first grade, 
student achievement aggregated for the 
LEA as a whole, la acconlonce with the 
national standards in Subpart I-L 

(ii) In accordance with { 200.1(b)(1) 
(statement of ptirpose) and 
§ 200.ZO(a)(10)(iip) (coordination with 
the regular pnogram). the LEA shall 
include \n its evaluation a review of 
Chapter i partidpating children's 
progress m the regular program of the 
LE/\. This review may be based on 
teacher judgments, grades, retention 
rates, and other appropriate indicators 
of success. 
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(2) (i) The LEA shail determme 
whether improved performance of 
Chapter 1 participating children is 
sustained over a period of more than 12 
months. 

(ii) To make this determination, an 
LEA shall assess performance of the 
same children for at least two 
consecutive 12-month periods, provided 
these children continue to be enrolled in 
schools of the LEA. 

Example: An LEA provides Cbupier i 
•wices during the 198&-90 schooi ynar. The 
lEA Oitasttres the gains made by 
partidpattxm chlldntn on t sprtn^tcsting cycle 
(spring of 19eSl 1990). To determine whether 
improved parfoitnance is sustained orer a 
period of mora than 12 months, ihi* LEA 
measures performance again in the spring of 
1S9L 

(3) The LEA shall report its evaluation 
results to the SEA at least once during 
each three-yjar application c>'cle. 

(b) SEA evaluations, (1) An SEA shall 
evaluate, at least every two years, the 
Chapter 1 programs in the State on the 
basis of the local evaluations conducted 
under paragraph (a) of this section and 
Sfictions 1107. 1202(a)(6). and 1242(d) of 
the Act 

(2) The SEA shall inform its LEAs. in 
advance, of the specific data that will be 
needed a ^ how the data may be 
collected. 

(3) Tne SEA shall— 

(i) By a date established by the 
Secretary, submit its evaluation to the 
Secretary: and 

(ii] Me^ public the results of the 
evaluation. 

[c) Annual performance report (t) An 
SELA shall aimually — 

(1) Collect data specified m section 
1019 of the Act and by the Secretary m 
the SEA*s annual performance report: 
and 

(ii) Submit those data to the Secretanr'. 

(2) An LEA shall provide to the SEA 
any data needed by the SE.\ to complete 
its annual performance report 

(Authority: 20 U.S.C l22:e-la. rotib). znz 
(b). (c)(3). 2729, 2335. 2852) 

§ 200.3S What are the requt^ementa for 
schoofwMe projects? 

(a) Eligibility for a schooiwide 
project An LEA may conduct a Oiapter 
1 project to upgrade the entire 
educational program m a school if the 
following requirements are met: 

(1) The school serx'es an ehcible 
attendance area or is an eh{2!blc school 
in accordance with § 200.30. 

(2) For the first year of the ihrce-vear 
project period the LEA determines, usinj? 
the samo measure ot low income used to 
identify ana rank school attendance 
areas under | :00.30(r) .hnt at Ipast rs 
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percent of :he children rpjiding in the 
school attendance crcct or enrolled in 
the school are from low*income families* 

(3) llie LEA develops a plan for the 
school that-** 

(i) Meets tho requirements in 
paragraph (bj of this section: and 

(U) Has been approved by the SEA. 

(4) The LEA meets the fiscal 
requirements in paragraph (c) of this 
section. 

(b) Required plan. The plan required 
under paragraph (a)(3} of this section 
must*-* 

(1) Provide for a comprehensive 
assessment of the educational needs of 
all students in the school particulariy 
the special needs of educationally 
deprived children: 

(2) Establish goals to— 

(i} Meet the special needs of all 
students; and 

(ii] Ensure that educationally deprived 
children are— 

(A) Served effectively: and 

(B) Demonstrate performance gains 
that are comparable to the performance 
gains of other students: 

(3) Describe the instructional program, 
pupil services, and procedures to be 
used to implement the goals of the 
schoolwide project; 

(4) Describe the specific uses of funds 
available under this pan the 
schoolwide project; 

(5) If appropriate, describe how the 
school will move to implement an 
effective schools program as defined in 
section 1471 of the Act: 

(6) Be developed with the involvement 
of individuals who will be engaged in 
carrying out the plan, including— 

(i) Parents: 

(ii) Teachers: 

(iii) Librarians; 

(iv) Education aides; 

(v) Pupil services personnel; 

(vi) Administrators; and 

(vii) If the plan relates to a secondary 
school students: 

{?] Provide for consultation among the 
individuals listed in paragraph (b)(d/ of 
this section concemmg the— 

(i) Educational progress of all students 
in the schoch and 

(Ii) Development and implementation 
of {h\i accountability measures required 
in paragraph (!) of this section; 

(8) Provide for appropriate training of 
parents of children to be served 
teachers, librarians, and other 
instructional administrative, and pupil 
3er\*ices personnel to enable these 
'ndividuals to carry out the plan: and 

(9) Include procedures for measuring 
progress under paragraph (f) of this 
section and a descnption of the 
measures to be used. 



(c) Fiscal requirements* An LEA that 
uses funds available under tliis part to 
conduct a schoolwide project shall meet 
the following fiscal reiiuirements: 

(l](i] In an LEA with one or more 
schoolwide projects and one or more 
other schools serving project areas, the 
LEA shall provide for each schoolwide 
project an amount of funds made 
available under this part that, for each 
educationally deprived child, ^uals or 
exceeds the amount of funds made 
available under this part that the LEA 
provides for each educationally 
deprived child served in other project 
schools. In detezmining the niunber of 
educationally deprived children in a 
schoolwide project the LEA shall use 
either of the following: 

(A) The mmiber of cMdren in the 
schoolwide project below the highest 
ranked child served in other project 
schools in the LEA. 

(B) AU children meeting the deffrition 
of "educationally deprived children** in 
S m6(c). 

(ii) The LEA shall allocate to a 
schoolwide project an amount of funds 
made available under this part that is 
sufficient to ensure that Ihe project is of 
sufficient size, scope, and quality to give 
reasonable promise of substantiei 
progress toward meeting the spedai 
educational needs of the educationally 
deprived children served 

(2) (i) Except as provided in paragraph 
(c}(2)(ii) of this section, di^ring each 
fiscal year in which a schoolwide 
project is carried out, the LEA shalL in 
each schoolwide project spend per child 
an amount of State and \ocai fimds^ 
excluding amounts spent under a 
compensatory program as deffned in 

3 20a45(a)(l} and special supplementary 
State and local fimds required under 
Chapter 1 of the ECIA for each child in a 
schoolwide project who was not 
educationally deprived— that is at least 
equal to the amount of State and local 
funds the LEA spent per child in that 
school during the preceding fiscal year. 

(ii) The LEA shall include for each 
fiscal year the cost of services for Stale 
and local programs under § 20a45(a](2) 
only in proportion to the number of 
children served by these programs in the 
school in the year for which the 
determinations are made. 

(3) The IZ.\ shall ensure that funds 
made available under this pa.^ for a 
schoolwide project only supplement 
and to the extent practical, increase the 
level of funds that would in the absence 
of funds under this part, be made 
available from non-FederaJ sources for 
the school. 

(4) The LEA Hall comply with the 
comparability requirements m § :00.43. 



(5) Notwithstanding paragraph [d]{Z] 
of thk section, the LEA shall keep 
records to docoment the expenditure cf 
funds made available under this part in 
a schoolwide project 

(d) Effect of selection for a 
schoolwide project (1) The SEA shail 
approve the plan of the LEA for a 
schoolwide project for a period of three 
years ii the plan meets the requirements 
in paragraphs (b) and (c) of this section. 

(2) For each school that has a 
schoolwide project plan approved by the 
SEA, the LEA is not required to— 

(i) Comply with any Chapter 1 
requirements prohibiting the 
commingling of fimds available under 
this part with hmds available for regular 
programs in order to show that Chapter 
1 fimds benefit only educationally 
deprived children: 

(ii) Identify particular children as 
eligible to participate in the schoolwide 
project but shall identify educationally 
deprived children for the purpose of 
paragraphs (b), (c), and (f) of this 
section: and 

(iii) Demonstrate that the particular 
services paid for with Chapter 1 funds 
supplement the cervices regulariy 
provided in th?t schooL 

(e) Use of fimds. In addition to the 
activities included in J 200.4, the LEA 
may use funds made available under 
this part in schoolwide projects for — 

(1) Planning and implementing 
effective schools programs; and 

(2) Other activities to improve the 
iaastructional program and pupil services 
in the school such as— 

(i) Reducing class size; 

(ii) Training staff and parents: and 

(iii) Implementing extended-day 
programs. 

Accountability requirements, (1) 
Except as provided in paragraph (f](2! of 
this section, in order to continue a 
schoolwide project an LEA must be 
able to demonstrate after three years for 
each school participating in a 
schoolwide project that — 

(1) The achievement gains of 
educationally deprived children m the 
school exceed the average achievement 
gains of comparable participating 
Chapter 1 children in the LEA as a 
whole; or 

(ii)'The achievement gains of 
educationally deprived children m :he 
school exceed the average achievement 
gains of comparable educationally 
depnved children m that school in the 
three fiscal years prior to ihe start of iho 
schoolwide project. 

(2) For a secondary school, if 
achievement levels over the three-year 
scnooKvide protect peno^i ua compared 
wUh the three-year period immeduitclv 
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preceding the 3choolwide project do not 
decline, demonstrction of lower dropout 
rates* increased retention rates, or 
increased graduation rates are 
acceptable in lieu of incnased 
achievement 

(3) If die SEA determines that a 
schoolwide project zn^ts the 
requirements in paragraph (!} (t] or [Z] 
of this section at the end of the three* 
year period provided in paragraph (d)(1) 
of this section, die SEA g^^aH allow the 
LEA to cnnHmie the schoolwide project 
for an additional three years* 

(4](i} For the pq^xm of paragraph (f) 
(1) and (2) of this section, the LEA shall 
annually collect achievement and other 
a?:3ssment data for each school 
participating in a schoolwide project. 

(ii) The LEA shall make the xesults of 
the annual collection of achievement 
and other assessment data available to 
parents, die public, and the ^A. 

(5) The program improvement 
requiremec!* in f { 200^7-20038 apply 
to schoolwide projects under this 
section. 

Paiticipation of children snroUed 
in private schools. In determining which 
private school children residing in the 
school attendance area of a school 
(.artidpating in a schoolwide project are 
eh^iible for Chapter 1 sendees, the LEA 
shall apply which ever method it 
selct ted under paragraph (c)(l)(i) (A) or 
(B) oi tins section. 

(Aulhi ri»3f: 20 2725, 272»c). 2730-2731) 

S200jt7 Whatvtsa^'s 

respo tsibtttlee for program improvraent? 

(a| SEA program improvement plan. 
(1) All SEA shall develop, in 
consutation with the committee of 
practitiiners under § 200.70(e). a plan to 
ensure iL?plemestation of the provisions 
of paragraph (b) of this section and 
§ 200^ 

(2) The SEf. 's plan must contam. but 
is not limited tt. the following: 

(i) The objective measures and 
standards the SEA and LEAs will use to 
assess aggregate petforraance and 
substannal progrew toward meeting 
desired outcomes. The SEA may 
establish standards to be included in the 
plan to improve the educational 
opportunities of educationally deprived 
children by helping those children 
succeed in the regular program, attain 
grade-level proficiency, and improve 
achievement in basic and more 
advanced sidlh. 

(ii) The means the SEA will use lo 
develop a joint plan with an LEA that 
has idenhGed. under § 200.38(b), a 
school in need of program improvement 
to attain satisfactory student progress. 



(iii) In accordance with § 2aua(b)(6). 
the timetable for developing and 
implementing a joint plan with an LEA. 

(iv) Tlie program improvement 
assistance to be provided to a fchoffi 
identified under § 20Q.38(b](5}, which 
may induxie. but is not limited to— 

(A) Training and retraining personnel: 

(B) Developing curricula that have 
shown promise in similar schools; 

(Q Replicating promising practices in 
effective schools models; 

(Dj Improving coordination between 
programs assisted under Chapter t and 
the regular sdiool program: and 

(E) Developing innovattve strategies 
to enhance parnotal involvement 

(3) TheSEAsLill<— 

(1) Disseminate its plan to all LEAs 
and other State agencies that receive 
funds under Chapter 1: and 

(Ii) Make the plan available at the 
SEA for inspection by the Secretary. 

(4) The SEA may amend its plan, if 
necessary, after consultation with the 
committee of practitionsrs. 

(b) SEA assistance to LEAs. (tj(i) If 
funds are appropriated for the 
implementation of school improvement 
programs cnder section 1406of the Act 
an SEA shall folly implen»nt the 
program improvement activities 
described in this section and i 200^ 

(ii) If fbxds are not appropriated under 
section ut tha Act ti» SEA dnit St 
a minimum— 

(A) With die least possible paperwork 
and burden, follow the pi ogress of any 
school identified by an LEA under 

§ 200J8(b)(l): 

(B) Develop implement with LEAs 
joint plans for program improvesaent 
under § 200:3a(b]{6); 

(C) Ensure that program improvement 
assistance is provided to each school 
identified under i 200.38(b)(6): and 

(0) Conduct other program 
improvement activides to the ^fn t 
practicable. 

(2) An LEA may apply to the SEA for 
program innnmvement assistance funds 
appropriated under .-ection 1405 of the 

lAuihonty; 20 G^C 273a OTl (cHd). (sHil 
2325. 2S51(b)). 

92O0Las What are MtEA's 
respcotlbanes for pfogrsm tnv o< vmer»t7 

(a) Local review. For each projoct 
school an LEA shall — 

(1) (i) Conduct an annual review of the 
effecti.eness of its Chapter l project m 
imnroving student performance as 
measured by aggregate performance and 
the desired outcomes described in the 
L£A'9 application: and 

(ii) Make the results of the review 
available to teachers, parents of 
participating children, and other 



appropriate parties, including pnncipais 
of schools attended by Chapter 1 
children; 

(2) Determine whedier improved 
performance is sustained over a period 
of more than 12 months as required by 
§ 200.30{b)(8){iv)(q; and 

(3) Use the results of the review and 
the LEA'S evaluation under section 1019 
of the Act in program improvement 
efforts required by paragraph (bj of this 
section. 

(b) School program improvement (1) 
Except as provided in paragraph (b](4) 
of this section, an LEA shall implement 
the requirements in paragraph (b)(2} of 
this section with respect to eadi school 
that— 

(1) Does not show substantial progress 
toward meeting the desired outcomes 
described in the L£A*s applicatiom or 

(ii)(A) Shows no improvement or a 
d ftrJ ine in aggregate performance of 
participating children for a l2Hnonth 
period. No improvement or a decline in 
aggregate performance occurs if 
participating chilrirrg in tha aggregate, 
in the school fail to make gainit beyond 
that which they would be expected to 
make in the absence of the additional 
help the program provided. 

(6){I) Unless the conditioiu in 
paragraph (bKX)(il)^(^ of this section 
exist the LEA is only required to 
determine the aggregate performance of 
a school in the instructional area that is 
the primary focos of the Chapter 1 LEA 
Program in that schooL 

(2) If the Chapter 1 LEA Program in 
that school addresses two or more 
instructional areas with relatively equd; 
emphasis, the LEA shall determine 
aggregate performance in eadi area. 

(2) For each school identified under 
paragraph (b)(1) of this section, the LEA 
shall develop and implement in 
coordination with the schooL a plan for 
program improvement thet— 

(i) Describes how the LEA will 
identify and modify Chapter 1 programs 
for each school and its participating 
children under this section: 

(ii) Incorporates those program 
changes that have the greatest 
likelihood of improving the performance 
of educadonally deprived children, 
including-^ 

(A) A descnption of educational 
suatfigies designed to achieve the LEA s 
desired outcomes or otherwise to 
improve the performance and meet the 
needs of participating children: 

(6) A descnption of the resources, and 
how those resources wiU be applied, to 
carry out the strategies selected, 
including, as appropnate — 

(/) Quahfied personnel 

{2\ lnser\nce trammg: 
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[3] Curriculum materials: 

[4] Equipment; 

15] Physical facilities: 

[Si Technical assistance: 

W Alternative curriculiun ihat has 
shoivn promise in similar schools: 

18] Improving coordination between 
the Chapter 1 LEA Program and the 
regular school pTOgram: 

[9] Evaluation ot parental 
involvement: 

[10] Appropriate inservice training for 
Chapter 1 staff and other staff who 
teach participating children; and 

[11] Other measures selected by the 
LEA. 

(3) T1iaLEAahall-. 

(i) Submit the plan to the local school 
board and the SEA: and 

(il) Make the plan available to parents 
of participating children in the sdiooL 

(4) The LEA is not required to— 

(i) DevtloD a school improvement plan 
for a school that served 10 or fewer 
children for tiie entire school yean or 

(ii) Conmlete and implement a school 
improvement plan under development if 
data become available during plan 
development or prior to plan 
implementation that demonstrate that 
there has been a gain la aggregate 
performance and that substantial 
progress has been mads toward meeting 
the desired outcomes. 

(5) (i) The LEA sLail develop a timeline 
for implementation of each school's 
plan, taking into considsration the 
degree of change needed, the nature of 
the changes, and other relevant factors. 

^iiKA) The plan must be fully 
implemented as soon as possible but no 
later than the beginning of the second 
school year after tiie school year during 
which the school did not show 
substantial progress toward meeting the 
LEA'S desired outcomes or showed no 
improvement or a decline in aggregate 
performance of participating children. 

(B) (f full implementation of the plan 
requires the m^^yjinTim allowed 
under paragraph (b)(5)(ii)(A) of this 
section, the LEA shall implement 
portions of the plan as soon as possible 

Rx i ftip l y An LEA determines that a school 
dunng th« 19da-<» school ytor. hit shown « 
dsciine ui aggregate performasca. T2» LEA 
must davalop and fully implemant a adiool 
(TOpravamcnt plan in that school as soon as 
po^aibla but not later than Septambar l99a 
For example, if the nactftarx changes can ba 
accoppllflhed quickly, such at puxr^slns 
readily •vatlabie matenals or equipment, the 
l£A would be able to implement its plan by 
S^tember 1929. Oa the oihf lano. »f the 
needed cfaongee require a mplete redcsijjr. 
of the LEA'S project the L^A mi^t not be 
able to implement the plan folly before 
September 199a In this case, the LEA must 
implement portions of the plar es soon as 
poKStble. For example, the LEA develops and 



implements a staff traimng program dunng 
ihe 1939-^ school year in preparation for full 
implementation of the plan in September 

(6)(i] If; after the LEA's plan has been 
in effect for one full school year, the 
school is still identified as needing 
improvement under paragraph (b)(1) of 
this sectioo. the LEA shall with the 
SEX develop and implement a joint 
plan for p r ogram improvement in the 
school 

(ii) The joint plan mtut^ 

(A) Oe developed and ixaplemented in 
consultation with sdiool staff and 
parents of participating children: and 

(B) Be approved by both the SEA and 
L£A before the plan may be 
implemented 

(iii] (A) The joint plan must be fully 
im pl e men ted as uxm as possible but no 
later than the beginning of the second 
school year a^ die fuU school year 
during which the L£A*s plan under 
paragrai/h (b](2HS} of this section was 
in effect 

(B) If full implementation of the joint 
plan requires the mnyimiim time 
allowed under paragraph (b)(8)(xii)(A] of 
Uiis section, the SEA and LEA shall 
implement portions of the plan ajt soon 
aa possible, 

(xv) If the SEA finds that after the 
joint plan has been in effect for one fizll 
school year, a school continues to need 
improvement tmder paragraph {b]{X] of 
this sectioa titc SEA, with the LEA. 
shaO-^ 

(A) Review the plan: 

(B) Make revisions that are designed 
to improve performance: and 

[Q Continue to review and revise the 
joint plan each consecutive year until 
imprt>ved performance is sustained over 
a period of more than 12 months. 

(v) Nothing in this section or § 20037 
shall be construed to j^ve the SEA any 
authority conccmintt the educational 
program t;f an LEA that does not 
otherwise e3dst under State law. 

Exu^ Both the LEA and SEA should 
follow th« progress of the LEA's ichool 
i m p rove aeat plandtmng the fir^t full school 
year of implementation. In the examule 
followu:^ paragraph (61(5) of this secuon. if a 
plaa u i^tfZMSted by Septetnim I9ea 
school yMTigea^ would b« the first full 
»chool year. If aAtr ooe fiill year of 
Ifflpleauntat^oa (school year lOd^-oOK the 
LEA det^.fSinea that the school still has no: 
impr <ed the U2A mtiat develop and fultv 
imV««ment a joint pro^m imp r o v e m ent plan 
/nth ihe SEA before the beginning of the 
fecond tchool year foUowin:; the full school 
year the LEA's plan was m effect Thns. m 
this example, the ]otnt plan would have to be 
developed and fiiity implemented by me 
bejnnnmg of the 1991-92 tchool year. U the 
maximum time is needed, portions of the )jint 
^ian moat bo implemented soon as 



posxtblti. For e:(ample. if full miplemcntat:on 
cannot be acccmpusned until the btsginxuns 
of the 1991-92 school year, the LEA m»ght be 
required to implement a staff tzdinir:g 
program during the lCGO-91 school year :n 
preparatron for full implementation of !he 
joint pian in school year 1091-92. 

For an LEA that is anablc to implement 
fully the achcol improvement plan until 
Septembr I9ya sdiool year 1990-91 would be 
the first fuU school year. If after omt full year 
of implementation (school year 1990-91). the 
L£A determines that the school still has not 
improved, the LEA matt develop and fslly 
impletnent t joint program improvement plan 
with the SEA before the begimung of the 
second sdiool year foUowing the full schout 
year the LEA's plan was m enect Thus in 
this exaisple. tha ioint plan would have to be 
developed and fully implemented by the 
beginning of the 1992-93 school year. If Lhc 
maximum time is needed portions of the jo.n: 
plan must be implemented as soon as 
possible. For example, ^f full implementa'.ion 
cannot be accomplished umtl the b^ginnins 
of the 1992-93 school year, the LEA might be 
required to implement a suS training 
program during the 1991-4^ school year tn 
preparation for full implementauoa of {r*e 
joint plan in school year 1992-93. 

(c) Local conditions. (1) The LEA and 
the SEA- in performing their 
responsibilities under this secnon. sh-ill 
talce into consideration — 

(i) Tha mobility of the student 
populatinn: 

(ii] The extent of educational 
deprivation among participating 
children that may negatively affect 
improvement efforts: 

(lil} The difficulUes involved in 
dealing with older children in Chapter l 
programs in secondary schocis: 

(iv] Whether indicators other than 
improved achievement demonstrate t.ie 
positive effects on partiapating ch^dr.-^n 
of Chapter 1 activities: and 

(vj Whether a change in the revie^.v 
cyda under section 1019 01 the .Art or 
paragraph (a)(lj of tiiis section or :n tr*? 
measurement insntimeni used or oth*?; 
measure-related phenomena h;is 
rendered results invalid or unreiiduie for 
a particular year. 

(2| The local conditions in paragr-ion 
[c|(l) of this secnon may be cor.s;dereu. 
as appropnate. at aiy point in the 
program improvement prtjcess. mcjud«r.q 
the followmg: 

(5] Determining the extent of Sfirvices 
needed to meet desired outcomes ^'n the 
LEA's applica!:ion. 

(ii) Allocating njsouTrcs :o schools 

(ill) Oetermmnig hoiv substanti li 
progress toward meeting desirvd 
outcomes will be measured. 

(iv) Idcntifv.ng a school in n»'eu o.' 
program improvement uailcr para^Mn 
(b)(1) of this section. 
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(v) Identifying a school that continues 
lo need program improvement under 
paragraph {b)(6) of this section. 

(d) Student program improvement On 
the basis of the evaluation under section 
1019 of the Act and local reviews under 
paragraph (a) of this section* an LEA 
shaU— 

(1) Identify all students who have 
been serx'ed for a school year and— 

(i) Have not shown substantial 
progress toward meeting the desired 
outcomes established for participating 
children under S 200^(a)(4); or 

(ii) Whose performance show no 
improvement or a decline; 

(2] Consider modifications in the 
LEA*s Chapter 1 project to serve those 
students better 

(3] Conduct a thorough assessment of 
the edacatianal needs of children who 
remain in the LEA's Chapter 1 project 
after two consecutive yeara of 
partidpatioa and— 

(i] Have not shown substantial 
progress toward meeting the desired 
outcomes established for participating 
children under § 200^a](4]: or 

(ill Whose p^crmance shows no 
improvement or a decline; and 

(4) If appropriate, usk the results of 
that needs assessment to modify the 
Chapter 1 project to meet the children's 
needs. 

le]Piivcta school children. ?Tcgt2m 
improvement and student improvement 
activities under this section must 
include participating children in private 
schools in accordance with section 1017 
of the Act 

(0 Effective dots. An LEA shall begin 
identi^^ schools and students in need 
of program improvement based on 
information gathered before o^* during 
the 1988-89 school year. 

[g] Techm'cai assistance centers. In 
carrying out the program improvement 
and student improvement activities 
under this section, an LEA and SEA 
shall utilize the resources of the regional 
technical assistance centers and 
appropriate regional -Tiral assistance 
programs established under section 1456 
of the Act to the full extent those 
resources ara available. 

{Authority: 20 2731) 

§20039 How mtny pmormet be asej^n^ 
noivCh^ttr 1 <jutltt7 

(a) An LEA may assign public school 
personnel paia entirely with funds 
available under this part to limited 
supervisory duties that may provide 
some benefit to children not 
participating in the Chapter i project 
if- 

(1) Similary situated personnel at the 
same school oite who are not paid with 



funds available under this part are 
assigned these duties: and 

(2) The time spent by Chapter 1 
personnel on these duties does not 
exceed the least of the following: 

(1) The proportion of total work time 
that similary situated non-Chapter 1 
personnel at the same school site spend 
performing these duties. 

(ii] One penod per day. 

(iii) Sixty nrinutes per day. 

(b] The amount of time referred to in 
paragraph (a](2] of this section may be 
calculated on a daily, weekly, monthly, 
or annual basis. 

(c) The duties in paragraph (a] of this 
section need not be limited to classroom 
instruction and may include, but are not 
limited to, the following: 

[1] Supervision of haOs, playgrounds, 
lunchrooms, study hails, bus loading and 
unloading, and homerooms. 

(2) Participation as a member of a 
school or district curriculum committee. 

(3) Participation in the selection of 
regular curriculum materials and 
supplies, 

(Authority: 20 U.S.C 2353(3)) 

Subpart E«»What Rscal Requirmimts 
Apply to th« Omptarl LEA Program? 

§20040 What U the proMWonagainet 
ueinofu nde under t»ptrt to provtde 
geoeralakl? 

An LEA may UM funds available 
under this part only fior proiects that are 
designed and implemented to meet the 
spedal educational needs of 
educationally deprived children who 
are-- 

(a) Identified and selected in 
accordance %vith § 20031; and 

(b) Included in the L£A*s application 
that has been approved by t^ SEA, 
(Authority: 20 2721(«|, 2722{b). 2724) 

§20041 Whstmaicttmnceol effort 
requirefnems apply to this program? 

(a) (1) Basic standard. Except as 
provided in § 20O42. and LEA may 
receive its full allocation of funds under 
this part if the SEA finds that either the 
combined fiscal effort per student or the 
aggregate expenditures of State and 
local funds with respect to the provision 
of free public eduction in the LEA for the 
preceding f^cal year was not lesss than 
90 percent of the combined fiscal effort 
per sttident or the aggregate 
tixpenditiures for the second preceding 
fiscal year. 

(2) Meaning of preceding fiscal 
year. '* For purposes of determmmg 
mamtenance of effort, the "preceding 
fiscal year** is the Fedaral fiscal year or 
the 12'month fiscal period most 
commonly used in a Slate for official 
reporting purposes pnor lo ihe beginning 



of the Federal fiscal year in which funds 
are available. 

Exampls! For funds arsl nsade available on 
luly 1« 1989. if a Slate is usmg the Federal 
fiscal year, tht "precading fiscal year" is 
Federal fiscal year 1938 (which began on 
October L 19^ and the "second preceding 
fiscal y9Bf* is Federal fiscal year 1987 (which 
began on October L 1986]. If « Stale is using 
t fiscal year that begins on July 1. 1989. the 
**prccedlns fiscal year"* is the 12-inonth penod 
ending on June SO. 1983 and the **second 
preceding fiscal year** is the period ending on 
June 3a 1967. 

(3) Expenditures — (i) To be 
considered In determining an LEA's 
compliance with the maintenance of 
efiort requirement the SEA shall 
consider the LEA's expenditures from 
State and local funds for free public 
education. These include expenditures 
for administration, instruction, 
attendance, health sendees, pupil 
tranrK}rtation. plant operation and 
maintenance, fixed charges, and net 
expenditures to cover deficits for food 
services and student body activities. 

(ii) Not to be considered The SEA 
shall not consider the following 
expenditures in determining an LEA's 
coznpliance with the maintenance of 
efiort requirement: 

(A) Any expenditures for community 
services, capital outlay, or debt service. 

(B) Any expenditures made from 
funds provided under Chapter 1 and 
Chapter 2 of Title I of the Act or Chapter 
1 and Chapter 2 of the ECIA. 

(b) Failure to maintain effort (1] If an 
L^ fails to maintain eHort and a 
waiver under $ 200.42 is not granted, the 
SEA shall reduce the LEA's allocation of 
funds under this part in the exact 
proportion by which the LEA fails to 
meet 90 percent of both the combined 
fiscal effort per student and aggregate 
expenditures (using the measure most 
favorable to the LEA] for the second 
preceding fiscal year. 

(2] In detemining maintenance of 
cfiort for the fiscal year immediately 
following the fiscai year in which the 
LEA failed to maintain efiort. the SEA 
shall consider the LEA's fiscal effort for 
the second preceding fisi il year to be 
no less than 90 percent at the combined 
fiscal efiort per student or aggregate 
expenditures lusing the measure most 
favorable to the LEA) for the third 
preceding fiscal year. 

Exampls: In Federal fiscxil year 1990. an 
L£.\ fails to maintain effort because :ts fiscai 
effort in the preceding fiscal year (1988) u 
Ies« than 90 percent of ils fiacal effort in the 
second preceding fiscal year (1937). In 
assessing whether the LEA maintained effort 
dunng the next fiscal year (1991). ihe SEA 
may consider the ISA s expenditures for the 
second preceding fiscal year (1986) (the year 
that caused the LEA s faiiure to maintain 
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effort) to b« no ItsM thnn 90 percent of th« 
L£A*t txptndltures in the prior fUcti yeer 

(Authority: 20 U^C 2728(« {2)J 

920042 Undir wtwt u r cw i fcrianc— nary 
Ml SCA wiiv# tfw iTttiRtminov of ^ffoft 

(a) (t) An SRA msy waive, for one 
Steal 3retr oniy, th« maintenance of 
effort reqtiirement in i 20a41 if ^ SEA 
determines that a waiver woald be 
equitable due to exceptional or 
uncontzoQablt drcQsutances. Tliese 
GircomataBcet inchide bnt are not 
limited to the fbQowins: 

(1) AnstoraidiaaBter. 

(ii) A p r ed p ti o aa azid un fo c ejeen 
dedina in the finandnl reeoiiites of tiie 
LEA. 

(2] An S5A Qtay not consider tax 
initiative or referenda to be exceptional 
or mioontroUable drcmnatances. 

(b) (1) IftheSEAgranUawaivor 
under p^iragraph (a) of thij sactioa the 
SEA 9hail not rechice the amoont of 
(tmda available tinder thia pert the LEA 
ia otherwiee entitled to receive* 

(2) fa d eteii i iining mefntenenre of 
effort for the fiacai year Immediately 
following the fiscal year for which the 
waivar was gCBSted. the SEA ahall 
considar the LEA'S fiaeai effort for the 
second psecading fiscal year to be no 
lesa than do percent of the oofflbined 
fiscal effort par stadcnt or aggregote 
expeoditaree (nahsg the measare most 
fovorable to dw LEA} for the third 
preceding fiacsl year. 

FxMnpWr ia Federal fiscal yemr 199a and 
LEA secom a wei?^ becam its fbcal effort 
tn the preceding year (1938] U less than 90 
percent of its fisnl effort ia the eecood 
preceding fiscal year (1987) dus to 
exceptioaaic enooon<oUeb{9 dmmutances. 
In itiesafnt whether the LEAaaintaiaed 
effort durina dM oaxtfiscai year the 
SEA may cnneidar the LEA*s cxpendinires Cor 
ttie teomd precedlxig fiscal ysar (isea) (the 
year for which the LEA needed a waiver) to 
be no less than SO percent of d» LEA's 
expeaditnres tn the prior fiscal yee^ (1987). 
(Authority: 20 UAC 272e(a)(3)) 

; 20043 WtMUcooper^tyofeervfcea 
rtsqti'remems apply to tme pro-am? 

(a) Except as provided in paragraph 
ib) of thia eecticHi and § 200.45. ar, LEA 
may receive firnds tmder thia part only 
iL on a districtwide or grade span 
basis.— 

(t) The LEA ima Slate and local 
hinds to provide services in project 
areas that taken as a whole, are at least 
comparable to service? bemg provided 
in school attendance areas that are not 
receiving funds under this part or 

(2) In the event the LEA selecu all its 
school attendance areas as project 
areas, the LEA uses State and local 



funds to provide semces ^^^^ tninpfi 
a whole, are snbetsntiaily oomparabia in 
each project area. 

(b) An LEA with not m w than one 
school attendance area fc^r each grade 
span ia not req iiir ed to m«et ih^ 
comparability reqoirementa ia 
paragraph (a) of thia sactioa. 

(cj(l) An LEA shall bacoaaidared to 
have mat the comparabiiity 
re(|uiremanta in paragraph (a) of this 
section if it eithi^ 

(t] FUea with tfaa SEA a wntten 
assuranca that it has established and 

(A) A diatxictwida salary schsdile; 

(B) A poUcy to eoaare equivaknoe 
among echoola m teachers, 
administratorv, and atodllary personneh 
and 

(C) A policy to ecsore equivalence 
among schoola in die provision of 
curriculum materials and Inatmctional 
supplies; or 

[ii] EstabOahea and implements other 
meastaea for detecndning oompliance 
such as the following 

(A) Compares the average number of 
stud^ts per inatractlonal staff in eatdi 
project school with the average nomber 
of students per nsstnxctional staff fa 
schools not participating fa pnigrama 
tmder this paa A protect edrooi ia 
comparable if ita average doee not 
exceed 110 percent of the average of 
schools not participating fa pro^cama 
under thia part 

(B) Compares the avera^ 
instnictioiial staff salary expeodllure 
per student fa each project school with 
the average inatroctional staff salary 
expenditure per student fa sdiools not 
participating fa programs '»y^«>^ thia 
part A project school ia comparable if 
its average is at least 90 percent of the 
average of schools not partidpatfag fa 
programs under thia part 

(2) fa determinmg compliance with 
paragraph (a) of this section* end LEA 
does not need to consider impredictable 
changes in student enrollment or 
personnel assignments that occur after 
the beginnfag of a school year. 

(d] (l) An IJEA shall develop wntten 
procedures to ensure compiianoe with 
paragraph (a) of this sectioR. 

(2) Tb* written procedures must 
include a process for dsm natrating that 
State and local funds are used to 
provide services fa project areas tiiat 
are at least comparablii to the services 
provided with State and local hmd^ m 
school attendance areas that are not 
receiving services with funds under this 
part 

(e) An LEA shall maintain annual 
records doctmientfag compliance with 
paragraph (a) of this sectiotL 



(f](l) The SEA shall monitor each 
LEA'S compliance with the 
comparability requlrementa. 

(2) If an LEA is found not to be fa 
cnmpiiance with the comparability 
requirements, the amoimt to be w^'diheld 
or repaid is the amount or percentage by 
whidi tiie LEA failed to comply with the 
measures established under paragraph 

(c) of this section, 

(Authonty: 20 r28(c), (d)) 

120044 What auppfement not sopptant 
raquirameitt app9ae to tf)la pro^f^ai? 

{a} Except as provided fa 
§ 20a45(a](l], and LEA ouy use funds 
available under this part only to 
supplement and to the practicable, 
increase the level of non-Federal funds 
that would, fa the absence of funds 
under this part be made available for 
the education of pupils partidpatfag in 
Chapter 1 projects, and in no case may 
funds available under this part be used 
to supplant those non-Federal funds. 

p)) To meet die requirement in 
paragraph (a) of this section, an LEA is 
not required to provide services undsr 
this part tlxrough use of a particular 
instructional method or fa a partictilar 
mstructional settfag. 

(Authoity: 20 272e(b), (d)} 

i2Ca4a HowmayaaLEAexcMaapeda) 
State and tocal ftsida froni cocnpjrstMttty 
assd aupplementt not a upp4 a nt 
oevanisEnKsone/ 

(a) Geiteral rule. (1) For the purpose of 
determining compliance with the 
comparability requirements fa § 200.43 
and the supplement not supplant 
requirement fa § 20a44, an LEA may 
exclude State and local funds spent in 
carrying out the following types of 
progrBPiii: 

(1) Special State programs designed to 
meet tize educational needs of 
educationally deprived children, 
in::Iudfag corooensatory education for 
educationally deprived children, that (r.e 
Secretary has determined in advance 
under paragraph (b) of this section cneet 
the requirements m section 1018 

(d] (l)(B) of the Act 

(ii) Spedal local programs de-Jigned to 
meet in the educational needs of 
educationally deprived children, 
induding compensatory education tur 
educationally depnved children, that the 
SEA has determined in advance under 
paragraph (c) of this section meet the 
requirements m section l(n3(d](l){B] ji 
the Act 

(2) For the puspose of determining 
compliance wsth the comparability 
requirements m 5 200.43 only, an 

may also exclude State and lr>ca( fi:nds 
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spent in carrying out the following types 
of programs: 

(i) Bilingual education for children of 
limited English proficiency. 

(ii) Special education for handicapped 
children. 

(iii) State phase-in programs that the 
Secretary has detenninad in advance 
under paragraph (b) of this section meet 
the requirements ;n section 1018(d)(2)(B) 
of the Act 

(b) Secretcrial determination 
regarding State programs. (1) In order 
for an LEA to exclude State and local 
funds spent on State programs under 
paragraphs (a)(l)(i) and (2)(ia) of this 
section, an SEA shall request the 
Secretary to make an advance 
determination of whether — 

(1) A special State program under 
paragraph (a](l](i) of this section meets 
the requirements in section 1018(d)(1)(B) 
of the Act or 

(ii) A state phasc^in program under 
paragraph (a](2)(iii) of this section meets 
the requirements in section 1018(d)(2)(B) 
of the Act 

(2) Before making a determination* the 
Secretary requires tiie SEA to submit 
copies of the State law and 
unpiementing rules, regulations, orders, 
guidelines, and interpretations that the 
Secretary may need to make the 
determination* 

(3) The Secretary makes the 
determination in writing and includes 
the reasons for the determination. 

(4) If there is any material change in 
the pertinent State law affecting the 
program, the SEA shall submit those 
change'^ to the Secretary. 

(c) SEA determination regarding local 
programs. [\] la order for an LEA to 
exclude SVtte and local funds spent on a 
specal lo'jal program under paragraph 
(a!(i;(i;! of this section, the LEA shall 
-eQ!ust the SEA to rr.ake an advance 
determination of whpiher that program 
meets the requirsments in section 
:018(c)(l)(B) of the Act 

(2) Before making a determination, the 
SEA shail rcqu:re tnc LEA to submit 
copies of the iccal and 
implementing rules, regulations, 
guidelines, and interpretations that the 
SEA may need to make the 
determination. 

(3) The SEA shai! mal<e the 
determmation m A-ntir.g and include the 
reasons for its dete.Tr.mation. 

{4) If there is any material change m 
the oertinent local requirements 
affecting the program. :he LEA snail 
submit those changes to the SEA. 

( Auihonty: 20 U^.C 2723 (o|. (c). (<])) 



§200.49 WbatiSih«maxlimimcmoumof 
funds an LEA may carry ov«r7 

(a) Limitation on carryover. The 
amount of funds allocated to an LEA 
under 5§ 200.22-200.25 that remains 
available for obligation for one 
additional year under section 412(b) of 
GEP.^ is limited to— 

(1) No more than 25 percent of the 
funds allocated to the LEA &om the 
Federal fiscal year 1389 appropriation 
(allocated to the LEA for the period July 
1. 19e9-September 3a 19S0); and 

(2) No more than 15 percent of the 
funds allocated to the LEA &om the 
Federal fiscal year 1990 appropriation 
(allocated to the LEA for the period July 
1. 1990-September 3a 1991) and each 
subsequent year's appropriation. 

(b) Exceptions, (i) The percentage 
limitations in paragraph (a) of this 
section do not apply to an LEA that 
receives less than S50»000 under 

§§ 200.22-20025 for any fiscal year. 

(2) An SEA may grant an LEA a 
waiver of the percentage limitations in 
pardgraph (a) of this section if— 

(i) The SEA determines* on a one-rime 
basis, that the LEA*s request for the 
waiver is reasonable and necessary; or 

(ii) A supplemental Chapter 1 
appropriation becomes available for 
obligatlnn in any Hscal year. 
(Aumonty: U.S.C 2832(b), I225(b}) 

S20a47 What Is th«prohfi)ition against 
conskMn^ payments unddr tnis part tn 
detannining State akt? 

A State may not take mto 
consideration payments under this part 
in determining-— 

(a) The eligibility of an LEA for State 
aid: or 

(b) The amount of State aid to be paid 
to an LEA for free public education. 
(.Authcnt>-: 20 U^.C 2S54) 

§§ 200.43-2CO.49 [R«s«rv9d] 

Subpart «'=«-What Requirements 
Govern Participation in the Chapter 1 
LEA Program of Educationally 
Deprived Childr - n In Private Sctiools? 

General 

§200.50 What ar« an L£A*s 
nsponasoHilles tor provWing Chapter l 
»tTvlc« to ciiUdren in prtvat* schools? 

(a) (1) An LEA shall provide to 
educanonaOy deprivp^i children, who 
reside m a project area of the LEA and 
who are enrolled in private elementary 
and secondary schools, special 
educational services and arrangements 
as will ensure those children's 
participation on an equitable basis in 
accordance with the requirements in 
§§ 200.50 through 200.55 and section 
1017 of the Act. 



(2) The LEA shall provide the 
opportunity to participate in a manner 
tnat is consistent with the numoer and 
special educational needs of the 
educationally depnved children in 
private schools. 

(3) The LEA shall exercise 
administrative direction and control 
over funds and property made available 
under this part that benefit 
educationally deprived children in 
private schools. 

(4) (i) Services to children enrolled in 
private schools must be provided by 
employees of a public agency or tluough 
contract by the public agency with a 
person* an association, agency, or 
corporation who or which, in the 
provision of those services, is 
independent of the private school and of 
any religious organization. 

(ii] This employment or contract must 
be under the control and supervision of 
the public agency. 

(b) (1) If an LEA allegedly fails to 
provide for the equitable partidpaUcn of 
children in private schools, a parent 
teacher, or other concerned individual 
or organization may file a complaint 
with the Secretary. 

(2) For the purpose of this section, a 
complaint is a signed, written statement, 
including documentary evidence, 
alleging that an LEA has failed to meet 
its obligation under section 1017(a) of 
the Act to provide eqtiitable services to 
children enrolled in private schools. 

(3) The Secretary investigates a 
complaint and issues a letter of finding 
within 120 days after receipt of tnc 
ccmplaint 

(Authonty: 20 U^.C 27Z7 (aj. (bli 

§ 200.5 1 What 3f« tti« raqmrefnents for 
consuKatfon wit!) pnvatt ofdcuts? 

(a) LEA shall consult with 
appropriate private school officials — 

(1) Curing ail phases of the design una 
development of ihe LEA's Chapter 1 
project. indudin<f consideration of— 

(1) Which cluidrcn w:il receive 
services: 

(i;l How the children's needs v.-'ll be 
tdi-^iitified: 

(lii) What services wiil be oifcred. 

(ivj How and where the services wiii 
be provided' and 

(v) Haw the project will be evaluated, 
and 

(2) - Before the LEA makes any 
decision that affects the opportunities of 
eligible pnvate school childrsn to 
participate in the LEA's Chapter 1 
proiect. 

[b) The LEA shall give pnvate school 
officials a genuine opportunity to 
express their views regarding each 
matter subject to the consultation 
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requirement in paragraph (a) of this 
section. 

(Auihohts: 20 U^C 2777{a]] 

§200^ Wturt factors dOM an LCAuM in 
datwrnMng tquitabia partieipattoA? 

(a) Equal expenditures. (1) 
Expenditum of funds mads available 
under this part for educational services 
and arrangements for educationally 
deprived children in private schools 
must be equal (taidng into account the 
number of children to be served and the 
special education needs of such 
children) to expenditures of funds made 
available tmder this part for children 
enrolled in the pubUc schools of tne 
LEA. 

(2) Before determining equal 
exp8nditt2ret under paragraph (a)(1) of 
this section, an LEA shall pay for 
reasonable and necessary 
administrative costs of providing 
services to public and private school 
children, inclqriing special capital 
expenses de&iedin § 200^a)(2), from 
the LEA'S whole allocation of funds 
under this part. 

(b) Services on on equitable basis, (1) 
The Chapter 1 services that an LEA 
provides for educatiotially deprived 
children in private schools must be 
equitable (in relation to the services 
provided to public sdiool children} and 
must be of sufficient size, scope, and 
quality to give ^uonable promise of 
substantial progress toward meeting tiie 
special educsrtflnal needs c£ tite private 
school cfaildres to be served 

(2) Services are equitable if the L£A-«- 

(i) Assesses, addresses, and evaluates 
the specific needs and educatitmal 
progress of eligible private school 
children on the same basts as pulslic 
school childrei:: 

(ii) Provides, in the aggregate, 
approximately the same ssiount of 
instructional time and materiak each 
private school child as it provides for 
each public school child: 

(iii) Expends equal amounts on 
services for public and private school 
children in accordance with para^ph 
(a) of this section: and 

(iv) Provides private school children 
with an opportunity to participate that is 
equitable to the opportcuity provided to 
public school childnsL 

(Auihcnty: 20 272r(a|) 

§ 200l53 Wt)st ar« th9 r«quir«fn^ts to 
iffisur* that funds do not b«otflt a prtvsta 

(a) An LEA shall use funds ander this 
part to provide services that 
supplement and in no case supplant the 
level of services that would, m the 
absence of Chapter 1 services, be 



available to participating children in 
private schools. 

(b) An LEA shall use fimds under this 
part to meet the special educational 
needs of participating children in a 
private school but not for— 

(1) The needs of the private school: or 

(2) The general needs of children in 
the private school 

(Authority: 20 2727(aJ. 272S(b)) 

§SOOM Whatsre^reqdrefnents 
coocefnine equipment and suppttsa fof tiie 
beneftt of pftvstesctioel cMWrsn? 

(a) To meet the requirements of 
section 1017 of the Act a public agency 
must keep title to and exercise 
continuing administrative control of ail 
equipment and supplies that the LEA 
acquires with fimde under this part for 
the benefit cf educationally deprived 
children in private schools. 

(b) The public agency may place 
eqmpment and supplies in a private 
school for the period of time needed for 
the program. 

(c) The public agency shall ensure that 
tiie equipznefrt or supplies placed in a 
private school-* 

(1) Are ased only for Chapter i 
purposes; and 

(2) Can be removed £roffl the private 
school witfaooi rtmodeling th$ pnvate 
school facility, 

(d) Th» public agency siiail remove 
equipment or supplies firom a private 
school 

(1) Tlie equipTient or supplies are no 
longer needed for Chapter 1 p ur p o se s; or 

(2) Removal Is necessary to avoid 
unauthorized use of the equipment or 
supplies for oth»r than Chapter 1 
purposes. 

(e) For the purpose of this section, the 
twra ••public agency** includes the LEA. 
(Authority: S 27Zta)) 

§200^ May funds be ueetf for 
coftSuuciicei Of pnv a ie e cn poi ceeunMe? 

No fonds under this part may be used 
for repairs, minor remodeling, or 
construction of private ^ool facilities. 
(Authority: 20 272r(a)) 
Capital Expenses 

$20051 How « State reoeiv* a 
payment for capMsi axpsnesa? 

(a) From the amount appropriated for 
capital expenses under section tOlTf d) 
of the Act the Secretary pays a State an 
amount that bears the same ratio to (he 
amount appropriated as the number of 
private sciiool children in the State who 
were served under Chapter 1 of the 
CCIA dunng the period July 1. 1984 
through lune 3a 1085 bears to the total 
number of pnvate school children 
served durmg that period in oil Slates. 



(b) The Secretary reallocates funds 
not used by a State for purposes of 
§ 200.57 among other States on the basis 
of need. 

(Authunt>'; 20 U.S.C 27r'(d)5 

§200*57 HowdoesanL£Artc«iv«a 
payment for capctai expenses? 

(a) (1) An LEA may apply to the SEA 
for a payment to cover capital expenses 
that the LEA. in providing equitable 
Chapter 1 ser/ices to eligible children in 
private schools — 

(1) Has poid from funds provided 
under Ciwpter 1 of the ECIA since july 
1, 1985: 

(ii) Is ourrendy paying from funds 
provided under this part: or 

(iii) Would inctzr because of an 
expected increase in the nimiber or 
percentage of private school children to 
be served. 

(2) "Capital expenses" means only 
expenditures for nonmstnictional goods 
and services that are incurred as a resui: 
of implementation of alternative 
delivery systems to comply with the 
requirements of Agm'lar v. Ffflton. These 
expenditures — 

(i) Include— 

(A) The purchase, lease, and 
renovation of real and personal property 
(including but not limited to mobile 
educational units and leasing of rental 
sites or space); 

(B) Insurance and maintenance costs: 

(C) Transportation: and 

(D) Other comparable goods and 
'services: and 

(ii) Do not include the purchase of 
instructional equipment such as 
computers. 

(b) The LEA'S application for 
payments under this section must 
contain — 

(1) The amount, by fiscal year, of 
capital expenses paid from funds under 
this part and Chapter 1 of the ECIA 
since July 1. 1985: 

(2) The nature of the capital cxptnses: 

(3) An assurance that the LEA will use 
payments received under this section m 
arcordance with $ 200.58: 

(4) An assurance that the L£.-\ has 
consulted with appropriate pnvate 
school officials in preparation of Its 
application: 

(5) If appropriate, mformatiun 
sufficient to support antic pated 
increases in the number or percenia<;e of 
pnvate school children to be served; ipci 

i^,) ixny other information the SE.A 
may need to make a determination of 
m fd under paragraph ic) of 'his sef::uin 

iC] An SE.\ shall dis:nbute funds .( 
icccivcs under 5 200.56 to LE.As ihai 
tppiy on the bastS of need. In 
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detennining need the SEA ' all 
establish criteria such as the following: 

The extent to which payments 
under this section would be used by an 
LEA to increase the number of 
percentage of private school children 
served; or 

|ii) The extent to which an LEA is 
providing Chapter 1 services to at lease 
the same number of percentage of 
pnvate school children the LEA served 
during the period Julv 1, 1964 through 
lune 30, 1985, 

(2) The degree to which the quality of 
services an LEA is providing or would 
provide to private school children 
equals or exceeds the quality of services 
provided during the period July 1, 1984 
through June 3a 1985, 

(3) The percentage of funds the LEA 
has paid for capital expenses in relation 
to its basic Chapter 1 grant. 
(Authority: 20 2727(d)) 



520a5a HowdoManLEAusapaymems 
for capital txpensM? 

(a) An LEA shall use payments 
received under § 200^7 for the 
following: 

(1) To provide Chapter 1 services to 
benefit to the extent possible, the public 
and private school children who were or 
are adversely affected by the LEA's 
expenditures for capital expenses* 

(2) To cover capital expenses the LEA 
is incurring or will incur to matn tair^ or 
increase the number of percentage of 
private school children bsing served 

(b) The LEA may not take the 
payments recsivcd under § 20057 into 
account in meeting the requirements in 
§20052. 

(c) The LEA shall account separately 
for payments receive under § 20O57, 
(Authority: 20 U^.C 2727 (a), (d)) 
§20059 [RMervwl} 

Bypass 

§20030 WhatgtnerDrequifemtnta 
govern the {mp««mentat}on of a bypete? 

(a) The Secretary implemenu a 
bypass in accordance with the 
procedures in 34 CFR 76,670 through 
70677 if— 

(1) An LEA is prohibited by law from 
providing Chapter 1 services for privafe 
school children on an equitable basis; or 

C^l The Sijcretary determines, 
following a complaint or an 
investigation, that an LEA has 
substantially failed to provide for the 
participation on an equitable basis of 
private school children, 

(b) If the Secretary implements a 
bypass, the Secretary-— 

(1) Waives the LEA's responsibilitv 
for providing Chapter l services for * 
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private school children and arranges to 
provide the required services; 

(2) Consults with appropriate pubhc 
and private school officials; and 

(3) Deducts the costs of the services, 
including any administrative costs, from 
the appropriate allocations of funds 
provided under this part to the affecteu 
LEA and SEA. 

(c) Pending the final rcsoludon of an 
investigation or a complaint that could 
result in a bj^pass action, the Secretary 
may withhold from the allocation of the 
affected LEA or SEA the amount the 
Secretary estimates is necessary to pay 
the cost of the services referred to in 
paragraph (b) of this section. 
(Authority: 20 U^C 2727(b)) 
§920061-20069 CRaserved) 

Subpart G— What Art Other State 
ResponelhIlltIe« for the Chapter 1 LJEA 
Program? 

§20070 Ooee a state have authority to 
Issue State regulations for the Chapteri 
LEA Program? 

(a) (1) Except as provided in paragraph 
(b) of this section. Chapter i does not 
preempt prohibit, or encourage State 
rules, regulations, or policies issued 
pursuant to State law. 

(2) If a State issues rules, regulations, 
or policies, they may not be inconsistent 
with the provisions of the following: 

(i) The Chapter i statute. 

(ii) The r tguiations in this part 

(iii) Othc ! applicable Federal statutes 
andregula ions* 

(b) A St te may not issae rules, 
regulation u or policies that limit LEAs* 
dcdsiona affecting funds received under 
this part egardizig^ 

(1) Gr ide levels to be served; 

(2) B ,3ic skill areas to be addressed: 

(3) Jistructionai settings, materials, or 
teaching techniques to be used; 

(4) Instructional staff to be employed, 
so long as the staff meets State 
certiHcation and licensing requirements 
for edur^ition personnel; or 

(5) Other essential support services. 

(c) Nothing in paragraph (b) of this 
section limits an SEA's— 

(1) Responsibility to work jointly with 
an LEA in suggesting various activities 
and approaches for program 
improvement under 55 20037-200^: 

(2) Authority to review and approve 
an LEA'S application including 
determining that the activities In the 
application are supported by the LEA s 
needs assessment: or 

(3) Responsibility to ensure that an 
LEA uses funds under this part m 
accordance with all applicable 
requirements, 

(d) The State shall identify any State 
rule, regulation, or policy relating to the 



administration and operation of Chapter 
1 programs funded under this part, 
including those based on State 
interpretation of any Federal law. 
regulation, or guideline, as a State- 
imposed requirement 

(e)(l)(i) Except as provided in 
paragraph (e)(1) (ii) and (lii) of this 
section, if a State issues major rules or 
regulations relating to the 
administration or operation of programs 
nmded mider this part the State shall 
convene a State committee of 
practitioners to reviev/ before publishing 
any major proposed or final rule or 
regulation. 

(ii) In an emergency situation is which 
a major rule or regulation must be 
issued within a very linuted time to 
assist LEAs with the operation of 
programs under this part the State — 

(A) May issue the regulation without 
consulting the committee of 
practitioners; but 

(B) Shall immediately thereafter 
convene the State committee of 
practitioners to review the emergency 
rule or regulation prior to issuance in 
final form. 

(iii) The State shall ensure that cne 
committee of practitioners reviews non- 
major rules or regulations before 
publication. 

(2) If a State does not issue rules or 
regtilations relating to the 
administration or operation cf programs 
under diis part but issues policies that 
the SEA end LEAs are required to 
follow, the State must comply with the 
requirements in this section for issuing 
rules and regulations, 

(3) (iJ The committee of practitioners 
must include^ 

(Ai Administrators: 

(B) Teachers; 

(C) Parents; 

(D) Members of local boards of 
education: and 

(E) Representatives of pnvate school 
children. 

(ii) A majority of the committee must 
be rep jentatives of LEAs, 

(iii) Members of the commi!»e& must 
be knowledgeable about ihe Chapter i 
LEA Program. 

(4) SEAs are encouraged to request 
from appropriate organizations 
recommendations for membership on 
the committee. 

(Authonty: 20 U.S.C. 2BZI] 

§ 200,71 How may State personnel pay 
with funds available under this part bo 
assigned to State programs? 

(a) As provided m paragraph (b) of 
this section, an SEA may used funds 
received under § 200.7:|a) to pay the 
salary costs for any employee assigned 
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to programs funded tinder thb part and 
special State programs that meet the 
requirements of § 20(>.45(a](t} (I) and (2). 

(b) Except as provided in paragraph 
(c) of this s«cdan» sclaxy costs arv 
aUowabk chai^ to fimds received 
under ! 20a72(a) if the fdllomng 
conditions aia mat: 

(1) An employaa's aisignmants are 
related to the SEA's administrativa. 
training, and technical assistance 
responaibiUties under the programs. 

(2) The SPJi maintains 
contemporansoos time distributioa 
records reflecting tha actuai amotmt of 
time the employee spends ott tiia 
programs. 

(3) The tima distribution records are 
signed by the empioyaa's supervisor. 

(4) Actiial costs axe charged to tlia 
programs on tha basis ci tim employee's 
tim/i distributioa records. 

(c) If an empbyea is assigned 
administrative, traising, and technical 
assistance duties that iointly beneHt 
programs fimded under this pait and 
special State programs that meet th^ 
requirements of (200.45 (a)(l)[i] and 
(a](2}, costs may be cb'^^d to tha 
programs on a basis other than the time 
spent on each of the programs* provided 
ciiarges are equitably distributed among 
funding sources* 

£xaM|iiek Aft oployui spc^ thfta hoars 
davtiopist s BMMd for LSAs to asa to 
improve parsm partidpatioa in fwppansstory 
prognuBS SQpportad with fiisds under tiiis 
part sod uBder a Slats compcasatocy 
edimthBi pcogFesi* 9fica osiy osa manual is 
piDdnccd ihe eomlorca is onabla to di\'ide 
tha «ctaai Uma spttt OS tach program* 
Thcrsfors; tha LBA asy pfofata coats* for 
example, ta Mchpropaa oa tha basis of tha 
proportioa ^ funds ailacated for tach of tha 
programs besafiting &om the manual. 

(Autbcnty: 28 U^C 28ia(b)) 

$20a72 What fiai^ era avatoWa tor an 
SSA to ca^y out ito raepORsMfOaa? 

(a) Ftmds for State administratioru (l] 
Except for programs under Part C of 
Chapter 1 and as provided hi paragraph 
(a](2) of this section, an SEA shall use 
funds recetved tmder section 1404(a] of 
the Act for the proper and efficient 
performance of its duties under Chapter 
\. 

(2) The SEA may not use more than 15 
percent of the fnnds referred to tn 
paragraph (a)(1) of this section for 
indirect costs. 

(L; r-jjids for implementing school 
improvement pivgrams. (1) An SEA 
shall use funds made available under 
section 1405 of the Act for direct 
educational services in schools 
implementing program improvement 
plans under § 20a38{b) 

(2) Parents of pa;tid?ating children, 
school staff, the l^. and the SEA sha^r 



jointiy agree to the selecttoa of 
providers of technical assistanca and 
the best use of funds available under 
peragrapb (b)(1) of this sifction. which 
may include asaiatanca ficom— 

(i) An institution of hi^er education; 

(ii) A federatty supports! educational 
laboratory or center; 

(iii) Stats parsonnd with expertise in 
eshicationai improvement: 

(iv) Locally, State, or natioooUy based 
consultants; and 

(v) Qther providers of tha specific 
servicaa required by a school's program 
improvement plan. 

(3) Tha SEAmay not use tha funds 
referred to iu paragraph (b](l) of this 
section for Stato adm^tratiosu 
(Authority: 20 USXl 2824. 2S2i) 

Complaint Procedures of tlie SEA 

§20a7S Wharccf7ip(aMproe»AarectMI 
an SEA adopt? 

An SEA shall adopt written procedure 
fon 

(a) Receiving and resolving any 
complaint that the SEA or an LEA Is 
violating a Fedarsl statute or regulations 
that apply to d» Chapter 1 LEA 
Program: 

(b) Reviewing an appeal ixom a 
decisiott of an LEA with respect to a 
complaint; and 

(c) Conducting an indepecadant on-site 
investigation of a complaint if the SEA 
determines that an on-eite investigation 
is necessary. 

(Authority: 20 U5.C 283lCa|) 

§20a74 What era tnsmfnkmuftcompiaM 
procedures? 

An SEA siiall inclitda tha following in 
its complaint procedures: 

(a) A time limit of 60 calendar days 
after the SEA receives a complaint: 

(1) If necessary, rarry out an 
independent oivsito luvastigatioa: and 

(2) To resolve tha complatot 

(b) An extension of the tima limit 
under parag aph (a] of this section only 
if exception d drcumstancas exist with 
respect to a particular complaint 

(c) Tha ^ght to request the Secretary 
to revir% the final decision of the SEA. 
(Authoi ay. 20 U3XL2831ta)) 

§ 200.7S How doss an OfsantcittoffT of 
Mtvkfuaf me a complaint? 

An organtration or individual may file 
a written signed complaint with an SEA. 
The complaint must include: 

(a) A statement that the SEA err an 
LEA has violated a requirement of a 
Federal statute or regulations that apply 
Jo the Chapter I LEA Program: and 

(b) The facts on which the statement 
IS based. 

(Authonty: 2o U.S.C 2831(al) 



§3 200.79-200.79 (Reserved? 

Subpart H---What Are the national 
Evafuatfon Standards? 

Evaluation by an LEA 

$20030 How does and LEA evsUiate 
SQioani acmawRTViMr 

(a) An LEA shall evaluate student 
achievement under § 200.35(a)(l)(iil as 
follows: 

(1) (i] The LEA shall assess— 

(A) Tha Chapter 1 participants' 
adiievement in reading* mathemancs. 
and language arts, not including projects 
designed to teach English to limited 
English speaking children, in grades 2 
through 12, as appropriate, after 
receivuxg Chapter 1 services: compared 
to 

(B) An estimate of what their 
achievement would have been in the 
absence of Chapter t services. 

(ii) In assessing achievement in 
language arts, and LJEA may use tests 
designed to measure language arts or 
reading. If a reading test is used, the 
LEA shall assess achievement in both 
basic and more advanced sicills. 

(2) With regard to more advanced 
skills, the LEA shall assess the progress 
of Chapter 1 partiapants as measured 
by- 

(1) (A) The **compTehension or 
equivalent score of a nationally nonned 
reading test: and 

(B) The **problems and applications" 
or equivalent score of a nationally 
nonned mathematics test: or 

(ii) A test without national norms if— - 

(A) It is the instrument used for other 
required achievement reporting under 
this part: 

(B) It provides an appropnate 
'^comprehension'* and ''problems and 
applications** score; and 

(C) The LEA meets the conditions m 
S 200.a2(b)l2). 

(b) (1) The LEA shall measure student 
achievement under paragraph (a) of this 
section overa penod of approximn^ely 
12 months. 

(2) (i] Except as provided m paragraoh 
(bj(2)(ii) of this section, the LEA shall 
report on either a sprrng-to-spring 
testing interval or a tall-to*fall testing 
intervaL 

(ii) An LEA that measured 
achievement on a fail-spnng testing 
mtervnl during the 19B8-69 school year 
may continue to do <)o for one additional 
year only (the 1989-90 school year) if the 
SEA determines that implementation of 
the annual cycle in 1969-90 would 
impose a <)ubstantial hardship on :he 
LEA. 

C^fimple: An L£A us«9 the results of j p;p- 
test «idmimsterc»d in Septemher I98fl .ind i 
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post-test administered in May 1989 to 
measure and report on the achievement of 
children partiapating in projects under this 
pan during the l98d-89 school year. The SEA 
determines that it would be a substantial 
hardship for the LEA to meaturt and report 
on children's achievement for the 1989-90 
school year on either a spnng *^pring or 
fall.to-fall testing interval Therefore, the LEA 
may continut to report on participating 
children's achievement on a fall-ipnng 
testing i:»terval for tfat 1989-90 school year. 
However, the LEA must report on 
participating children** achievement in 
school year 1990-01 uidng either pre-tests 
adminiat^^ during tfaa faU of 1990 and post* 
tests administered during tfaa fall of 1991; or 
pre-teata adminiatered during th« spring of 
1990 and poat*teats administered during the 
spring of 199L 

(c) (1) At least once during the three- 
year evaluation period required under 
§ 200.3S(a). the LEA ahaU coUect 
additional informatian to determine 
v^'hether student achievement gains are 
sustained over a period of mare than 12 
months (see § 20a3S(a)(2)). 

(2} The LEA shall report this , 
information on cither a spring-spring- 
spring testing interval or a fall-fall-fall 
testing interval 

(d) In estimating expected 
performance under paragraph (a)(l}(ii} 
of this section and elsewhere in this 
subpart the LE.^^ shall use the 
performance of children in a norm 
sample developed locally, by the SEA. 
or by a test publisher. 

(e) Any test instrument used by the 
LEA under this subpart must be the 
current edition or the immediately 
previous edition. 

(Authority: 70 U.SC 2729(aK (c), 2835) 

§ 200.81 What tecimicai stasnsUirds do«« 
an LEA app4y in evaiuatins student 
a dii a v et n en t ? 

An LEA shall ensure that its 
procedures for evaluating the 
achievemeut of children in programs 
under this part are consistent v/ith the 
following technical standards: 

(a) Representativeness of evaluation 
findings. 

(b) Reliability and validity of 
evaluation instruments and procedmes. 

(c) Valid assessment of achievement 
gains. 

(d) QuaUty control mechanisms to 
minimize en*or in evaluation procedures. 
(Authority: 20 U.S.C 2729fa). 2835) 

§ 200.82 Whi t proctdures does an LEA 
usa in 9valuatfn9 student achievement? 

Unless It IS using approved alternative 
.rocedures under § 200.83. an LEA shall 
use the following procedures to evaluate 
student achie\*ement in each Chapter i 
project funded under this part that 
provides instructional services in 



reading, language arts* or mathematics 
in grades Z through 12 during the regular 
school yean 

(a) The LEA shall administer a pretest 
and a posttsst separated by 
approximately 12 months. 

(b) The LEA may use a test with or 
without national norms as follows: 

(1) If the LEA uses a test with national 
norms, the LEA shall administer the test 
^^Ithin the appropriate range of the test 
publisher*s normlng dates. 

(2) If the LEA uses a test without 
national norms, the LEA shall adhere to 
technical requirements for equating this 
test with a nationally normed test as 
spedSed by the Title I Evaluation and 
Reporting System or other valid methods 
accepted by the Secretary. 

(Authority: 20 U.SC 2729(a). 2835) 

§20aea what alternative proctcSuret may 
anLSAuse? 

(a) An LEA may use alternative 
procedures to those in § 200.82 for 
evaluating student achievement i£ 
before using the alternative procedures, 
the LEA obtains the approval at first 
the SEA and« then* the Secretary. 

(b) In order for the SEA and the 
Secretary to approve alternative 
procedures, the LEA shall demonstrate 
that the procedures — 

(1) Yield a valid and reliable measun 
of— 

(1) The Chapter 1 children's 
performance in reading, language arts, 
or mathematics; and 

(ii] The children's expected 
performance: and 

(2) Produce results that can be 
expressed in the common reporting 
scale established by the Secretary for 
SEA reporting. 

(Aulhonty: 20 U.S.C. 2729(a), 2835) 

§20044 Howdo«eanL£Ar»port!he 
results of student adiievement to the SEA? 

(a) (1) In reporting the results of 
student achievement evaluated imder 
§§ 200.80-200.83. an LEA shall use— 

(1) The common reporting scale 
established by the Secretary for SEf* 
reporting: or 

(ii) Another form of local reporting 
approved by the SEA. 

(2) If the SEA approves another form 
of reporting, the LEA shall include 
sufficient informatian to enable the SEA 
to convert the achievement results to the 
common reporung scale. 

(b) Unless requested by the SEA. the 
LEA IS not required to include m its 
evaluation report the results of the long- 
term evaluation required under 

5 200.80(c). 

(Aulhonty 20 V S C. crzO(a) 2835) 



Evaluation by An SEA 

§ 200.35 What technical standards does 
an SEA use in conducting Its evaluation? 

In conducting its evaluation under 
§ 200.35(b). an SEA shall use technical 
standards that are commensurate with 
and appropriately reinforce those 
required of LEAs in § 200.81. 

(Authority: 20 U.S.C 2729(b). 2835) 

§ 200.8S What requirements govern an 
SEA sampling plan? 

(a) If the SEA wishes to use sampling 
in its evaluation of programs conducted 
under this part the SEA shall submit for 
prior app^xval by the Secretary, a 
proposed sampling plan designed to 
ensure that evaluations will be 
conducted in a representative sample of 
its LEAs in any school year. 

(b) The Secretary approves a sampling 
plan that will provide reliable and 
representative data under this subpart. 

(c) (1) The SEA shall re'-ew its 
sampling plan at least once every three 
years. 

(2) If. based on this review or other 
circumstances, the sampling plan 
requires changes, the SEA shall request 
reapproval of the plan by the Secretary. 
(Authority: 20 U.S.C 2835) 

§200.37 How does an SEA aggregate L£A 
student ach i eve m e n t data for incUision In 
Its evaluation? 

(a) An SEA shall include, for all LEAs 
or a sample of LEAs if a sampling plan 
has been approved by tlie Secretary, the 
following informatian in its evaluation: 

(1) A statewide average of student 
achievement gains resulting from 
partidpatian in Chapter 1 projects under 
this part reported for— 

(1) Each participating grade level from 
2 through 12; and 

(ii) Each of the fallowing subjects: 
reading, mathematics, and language 
arts. 

(2) A statewide average of progress 
3^udents are making in more advanced 
skills, separately for reading and 
mathematics. 

(3) Additional data specified by the 
Secretary. 

(4) If applicable — 

(i) The number of students excluded 
from the evaluation because of 
erroneous or missing data: and 

(ii) The reasons for the exclusion. 

(b) The SEA shall-- 

(1) Report student achievement gains 
on either a spnng-to-spnng or fall-io-faii 
basis: and 

(2) Express each statewide average 
achievement gam in the common 
reporting scale established by the 
Secretary. 
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(Authority: 70 27:3(b). 2833) 

Allowable and Nonallowable Costs 

§ aoOSS For whit •variation activitita 
may an LEA or SEA uae funds avallatiie 
undarttiis part? 

(a) An LEA or SEA may use funds 
made available under this part for any 
of the following evaluation activities: 

(1) Identifying sp<2Ciil': strengths and 
weaknesses of a project 

(2) OetcnmniTig the results of a 
project 

(3) Disseminating the results of 
Chapter 1 evaluations. 

(b) In addition to ih** ['equlroment 
concerning the supplementary nature of 
funds available under this part in 

S 200.44 and other rules governing the 
allowability of Chapter 1 expenditures, 
the provisions of paregraph (c) of this 
section apply to the use of funds 
available; under this part to support the 
purchase, administration, scoring, and 
analysis of evaluation instruments. 

(c) Except for cased in which data 
meeting these needs are already 
available, the LEA or SEA may use 
funds available under this part for any 
of the following 

(1) Testing Chapter 1 participants for 
evaluation purposes only. 

(2) In order to permit the LEA or SEA 
to convert its evaluation results to the 
common scale, administering a 
naUonally nonned test to alL or a 
representative sample of, the Chapter 1 
participants if the LEA or SEA has used 
a test without national norms for 
evaluation purposes. 

(3) Testing an appropriate number of 
children no longer receiving Chapter 1 
services to determine whethRr 



achievement gains are sustained over a 
period of more than 12 months (see 
§ 200.35(a)(2)). 

(Authority: 20 aS.C 2721(a). 272fl(b}. r29(a). 
2635) 

§20a88 For what evaluation acttvitlea 
may an LEA or SEA not uae funds avattabfe 
under thia psrf? 

An LEA or SEA may not use funds 
available under this part for any of the 
following evaluation activities: 

(a) General di8trict\vi<^ or statewide 
testing programs. 

(b) Establishing loca. or State norms. 

(c) Development of tests to meet the 
standards in this subpart 
(Aulhont^i 20 U.S.C 2721(a). 272a(b)) 
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Geneml Education PruviniunB Act ' 

S.IOklT title; APPUCABIUTY; DSriNlTlONS; APPROPRIATIONS 

Sec. 400. (a) This title may be cited as the "General Education 
Provisions Act." 

(b) Except where otherwise specified, the provisions of this title 
shall apply to any program for which an administrative head of an 
education agency has administrative responsibility as provided by 
law or bv delegation of authority pursuant to law. 

(cXl) For the purposes of this title, the term— 

(A) ''applicable program" means any program to which this 
title is» under the terms of subsection (b), applicable; 

(B) ''applicable statute" means— 

(i) the Act or the title, part or section of an Act, as the 
case may be, which authorizes the appropriation for an ap- 
plicable program; 

(ii) this title; and 

Uii) any other statute which under its terms expressly 
control^ the administration of an applicable program; 

(C) ' "Assistant Secretary" means the Assistant Secretary of 
Health, Education, and Welfare for Education; 

(D) ^ "Commissioner" means the Commissioner of Education; 

(E) "Director" means the Director of the National Institute 
of Education; and 

<F)^ "Secretary" means the Secretary of Health, Education, 
and Welfare. 

(2) Nothing in this tiile shall be construed to uffect the applica- 
bility of the Civil Rights Act of 1964 to any program subject to the 
provisions of this title. 

C\) No Act making aporopriations io carry out an applicable pro- 
gram shall be considered an applicable statute. 

<d) Except as otherwise limited in this title, there are authorized 
to be appropriated for any fiscal year such sums as may be neces- 
sary to carry out the provision^ of this title. 

(eXI) The aggregate of the appropriations to the agencies in the 
Education Division and to the Office of Assistant Secretary for any 
fiscal year shall not e^cceed the limitations set forth for that fiscal 
year :n &ubparagra|)h (2). 

(2mA» F.xcept us is provided in suhpuragrsph (U), the appropria- 
tions to which pitragraph (I) applies— 

(i) shall nut exceed $7,500,000,000 for the fiscal year ending 
June 30. 1075. $8,000,000,000 for the fiscal yeai ending June 30, 
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im. and *1).000.(H)0,000 for the fiscal year ending June 30, 
11)77; und 

Ui) shall not exceed such aniount^ as may be authorized by 
the law and lunited by this suhp'^ragraph. 
(B) The limitations set forth u subparagraph (A) shail not 
aiiply- 

(i) to unconirollable e:cpenditures under obligations created 
under pari B of title IV of the Higher Education Act of 1965, 
parla and I) of title VII of such Act, and the Emergency In- 
sured Student l^un Act of ld(ti>; and 

(li) to uny other expenditure under an obligation determined 
by the Conunissioner pursuant to, or in accordance with, law 
lo be un uncontrollable expenditure of the Office of Education. 

s/r^,}'il:J'{:}^ .^'""rSjV^ ^ ^^^^ ^»-247. mc 40I. si SUI. m: •manJed 
* ' /■ 30iU». 82 Siul 1094: amtHded April 13, 1970. P L 91- 

J.m. >cc UiUixk-2K rt4 Siul 164; renumbered June 23. 1972. P L 92-3ti tec miu^U 
Mil Slat :L'b. iiiiiciidcd Auyunt 21, lui4. PI. 93-380. e«-. 605(-»Xl). 8^ SUt SSI 662; 
m reference Oct 17. 1979. P I. 96-88, leat 30), Et)3. 93 Sut 677-679. 

CONTROL OF PAPERWORK 

Sec -lOOA (uMlkA) In order to eliminate exceaaive detail and un- 
iiecebsary and redundant information reauests and to achieve the 
collection of inrormation in the most efficient and effective possible 
manner, the Secretary shall coordinate the collection of informa- 
tion and data acqiiisitioned activities of ail Federal agencies, (i) 
whenever the respondents are primarily educational agencies or in- 
stitutions, or (ii) whenever the purpose cf such activities is to re- 
quest information needed for the management of, or the formula- 
tion of. policy related to Federal education programs or research or 
evaluation studies related to the implementation of Federal educa- 
tion pio({raiiis 

ID) There is hereby established u Federal Education Data Acqui- 
bilion Council, to consist of members appointed by the Secretary 
who bhall represent the public und the major agencies which col- 
lect and use education data, including one representative each of 
the Ollice of Management and Budget and of the Office of Federal 
Statistical Policy and Standards The members representing the 
public may he appninted for not more than three years. The Coun- 
cil shall advise and assist the Secretary with respect to the im- 
proveiiiLiit. development, and cooidination of Federal education in- 
formation and data acquisition activities, and shall review the poli- 
citb. practHcb. and procedures established by the Secretary. The 
Council bhall meet regularly during the year and shall be headed 
ljy an indivKhial fioin an agency which has expertise in data collec- 
tion but which undertakes no major data collection of education 
data 

fJ) F(jr tlic purposes of this section, the term— 

<Ai "iiiluimation". has the meaning given it by section 3502 
o{ tiiie II. United State Code. 

iH» "'Federal agency" has the meaning given it by SL'Clion 
:ir>irj ii| the :>aine title; and 

"educ.ilKJiial ageney lu institution" means any puhhc or 
jnivale a(,'ency or institution oflering education programs 




in Small I Z a u^ "-"^ coordinate all c(dlecli..n c,f 

y A iTf H " ""^ ucquisition activities described in paiagiapli 
h. F.^^^^^^^^^^^ subsection, m accordance with procedures appioved Cy 
H fell hi f Data Acquisition Council. Sueh pocedines 

bhal be designed m order to enable the Secretary to delerniiiie 
t'lvfi J,'?''"''^'^ '^"-''']"" ?/ information and data acq iiiSri^^^^^ 
livities are excessive in detail, unnecessary, redundant ineneclive 

F™^^^^^^ h^"^^ ihe'iScwarf 

, (B) No collection of information or data acquisition aclivitv snh- 

naion 'of ^^-"^ ^ "^^er review cU d - 

nation, or approval proc.;dure outside of the relevant Federal 

TeVth^^ylt: ''^"^''^ ^M*^^ BuMon and by the Siicctor o 
ion?S.nhl ""^^^^ the rules and regula- 

t, ns established pursuant to chapter 3f» of title 44. United Stales 
Code If a requirement for information is submitted nuisuant to 
his Act for review, the timetable for the Director's api ova es ab 
hshed in section ml of the Paperwork Reduction Act o TlKO^^^^^^^^^ 
commence on the date the reqilest is submitted, and no iukiS 
ent submission to the Director shall be required under sue / A ?. 
reSew ^[^tf'^'' established bv the Secretary shall include a 
Tra in ihPi?n li^"- for research when such plans 

of P niS? ^^*^^'f"'"«^y ^\ «^der to give advice to the heads 

Jlans "^'^"^'^ regarding the data acquisition as,)ecls (,f such 

(bKl) The Secretary shall assist each Federal agency in porrorm- 
ing the review and coordination required by i his section and shall 

anTr.«°I «*>'^*"^y « P»««\ each collection of inCia io 
and data acquisiljon activity, which shall include- 

will L^S information once collected 

data! '"^^^^^ of analysis which will be applied to such 
^^C) ihe timetable for the dissemination of the collected data; 

J!u! °f costs and man-hours recjuired by each 
educational agency or institution lo complete the reduesl and 
an esl.inate of costs to Federal agencies tS collJct! Jnli^^st a d 
'n^ormalion. based upon previous experience with 
annilur hita or u|)on a sample of respondents 

Mn\r't**'""'?^ T'''''' "'"^ coordination required by this 
st chon. the Secretary shall assure that— 

'A) no inlorniation or data will bo requested ut any educa- 
lonal agency or |iislllulion unless that request has been an- 
proved and puhhcly announced by the Fehrilary If, imn.ed.ale. 
ly preceding the beginning of the new school year, unle^j. there 
lb an iwgent need lor this information or a very iin.iMial cir- 
tiin»:ilaiice exists regaiding it: 
tHi i^aiiipling techniques instead of universal lebpoiL.ci.. will 

to h :i..s. and nthei cdiicatmnal agencies and institution.: and 
a I nil ,eqin..t lo. inlonuation or data will he apptuvcd if 
Mh h .nlnrinaticn or data exist in the same or a .inula loim i 
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the automated indexing system required to be developed pursu- 
ant to subsection (d). 

(3) Each educational agency or institution subject to a request 
under the collection of information and data acquisition activity 
and their representative organizations shall have an opportunity, 
during a thirty^ay period, to comment to the Secretary on the col- 
lection of information atti data acquisition activity. The exact data 
instruments tor each proposed activity shall be available to the 
public upon request during this comment period. 

(4) No changes may be made in the plans for the acquisition of 
that information or data, except changes required as a result of the 
review described in this section, after such plans have been finally 
approved under this section, unless the changed plans go through 
the same approval process. 

(5) The Secretary may waive the requiremenU of this section for 
individual research and evaluation studies which are not designat- 
ed for individu:.! project monitoring or review, provided that— 

(A) Ihf. study shall be of a nonrecurring nature; 

(B) any educational agency or Institution may choose wheth- 
er or not to participate, and that any such decision shall not be 
used by any Federal agency for purposes of individual project 
mon^'oring or funding decisions; 

(C) the man-hours necessary for educational agencies and in- 
stitutions to respond to requests for information or data shall 
not be excessive, and the requests shall not be exceesive in 
detail, unnecessary, redundant, inefTective. or excessively 
costly; and 

(D) the Federal agency requesting information cr data has 
announced the plans for the sti* in the Federal Register. 

the secretary shall inform the reL.ant a^^ency or institutioii con- 
cerning the waiver decision within thirty days following such an 
announcement, or the study shall be deemed waived and -nay pro- 

utl u ^^^^^ waived under the provisions of this subsection 
shall be subject to no other review than that of the agency request- 
M '"'i^^?''®" ^^^^ educational agencies or institutions. 

(b) Nothing in this section shall be conrrued to interfere with 
the enforcement of the provisions of the Civil Rights Act of 1S64 or 
any other nondiscrimination provision of Federal law. 

(c) The Secretary shall. Insofar as practicable, and in accordance 
with the provisions of this Act. provide educational -^encies and 
institutions and other Federal agencies, pursuant to the requhe- 
menr of section 40n(fK2XA). with summaries of information collect- 
ed and the data acquired by Federal agencies, unless su'*' data 
were acquired on a confidential basis. 

(d) The Secretary shail. insofar as practicable— 

(1) develop standard definitions and termj consistent, wher- 
ever possible, with those estabiiahed by the Office of Federal 
Statistical Poli y and Standards. Department of Commerce, to 
be used by ait Federal agencies in dealing with education-relat- 
ed loformutiun and data acquisition requests; 

(2) develop an automated indexing systen for cataloging all 
available data. 

i'M cblahlibh uniform reporting dates among Federal agencies 
i«r the inlonnudon and data acquisition required after reviev/ 
Q under this section; 
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(4) publish annually a listing of ediicution dala requests, by 
federal agency, and for the programs administered in the Edu- 
cation Division, publish a listing annually of each such pro- 
gram with Its appropriation and with the data burden result- 
ing trom each such prc^ram; and 

(5) require the Federal agency proposing the collection of in- 
tormation or data acquisition activity to identify in its data in- 
strument the legislative authority specifically requiring such 
collection, if any. and reauire the responding educational 
agency or institution to make the same identification if it in 
indlliduaU 'nformation or data from other agencies or 

ohoul! ^".'y^^ ^ the provisions of paragraph (2). the Secretary 
shall develop, in consultation with Federaf and State agencies and 
local educational agencies, procedures whereby educational agen- 
cies and institutions are permitted to submit information required 
.fJ"^ Federfll educational program to a single Federal or 
State educational agency. 

cJflii"^ procedure developed under paragraph (1) shaJI be con- 
sidered r^ulations for the purpose of section 431 and shall be sub- 
Ihi; 4 f f^^ ^ disapproval in accordance with section 431(e) of 

innlt'; °^ ^ ^«y« computed in accord- 

ance with such section. 

(3) The Secretan^ shall submit a report to the Congress not less 

sediorSucrr^niw'lT"' f^"^'''"- the implementation of this 
pt]ir^i 1 P"^ shall contain recommendations for revisions to 
n r Secretanf finds are imposing undue bui^ 

ilZns!t\TlnATw"fr'^ institutions. anTsucli recommen- 
o'uae\t'lL"p^rtment'^' *° ^"^ ^^'^-^^ ^^--^^ 

(fXl) The Secretary is authorized to make grants from sums ao- 
propnated pursuant to this subsection to Stfte eduSnal ageS^ 
o^' f^r^.hT^/'^i** ^^'"."^ responsible fo. postsecondary X2- 
mentSoJSlfatlonlS' " '-"P^^^^-"^ manage- 
»2) Any State wlucationil agency is eligible for a grant of funds 
under this subsec-on subject to the following conditions: 

Jill 7 ^'^'^^ ^""^^8 for the development 

Zrl^rtl^rZ^A- °f 't«„'"/n«gement information system and 
agrees to coordinate alt data collection for Federaf urograms 
administered by the agency through such a system ''""^"'"'^ 
(B) The agency agrees to provide funds to local educational 
agencies and institutions of higher education for the develop- 
ment or improvement of management informat on sySs 
Inal Saic?''"'^ '''""'^ State Slu^a 

.;nn ' ''•Ih fi^^ ^^^^'^y ^^"^^^ specific Fteps. in coopera- 

tion with the Secretary and with local educational aiiencies or 
ilim n 'T' "''r ^he State, as appropriate. ?o 

forSn ^'"^^^T ''^'u^ ' ^"'^ unnecessary and redundant in 
formation requests within the State and to achieve the col'e" 
tion of information in the most efficient and effective .wSle 
manner so as to avoid imposing undue burdens on l^a eduJL 
tional agencies or institutions of higher education 
(g» ^or the purpose of carrying out this subseclis)yrM o 
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(U there are authorized to be appropriated for salaries and 
expenses $(500,000 for fiscal year 11)79, $1,000,000 for fiscal year 
inSO, and $1,200,000 for each of the two succeeding fiscal years; 

(2) there are authorized to be appropriated for grants under 
subsections (Oil) and (2) the sunis of $5,000,000 for fiscal year 
1979, $25,000,000 for fiscal year 1980, and $50,000,000 for each 
of the two succeeding fiscal years; and 

(3) the sums appropriated according to paragraphs (M and (2) 
shall be appropriated as separate line items. 

fiO use 1221-3) Enacted Nov. I, 1978. PL 95-561. tec 12l2<b). 92 Suil. 2338- 
2341; amended Aug 6. 1979, P L. 96-46. »ec- 4(al, bo Sut 342 {erfecUve Oct I. 1978) 
amended by reference Oct 17. 1979. P L. 96-88. tec 301, 93 Sut. 677; amended EL. 
11. 1980. P L. 96-51 1. sec 4(a). 94 Sut. 282S. 

Part A— Education Division of the Department of Hs\lth, 
Education, and Welfare* 

THE education DIVISION 

Sec 401 (a) There shall be, within the Department of Health, 
Education, und Welfare, an Education Division, composed of the 
agencies listed in subsection (b), which &hall be headed by the As- 
sistant Secretary. 

(bXl) The Education Division shall be composed of the following 
agencies: 

(A) The Office of Education; and 

(B) The National Institu i of Education 

(2) In the Office of the Assistant Secretary there shall be a Na- 
tional Center for Education Statistics. 

(20 use 1221(a)) Enacts June 23. 1972. PL 92-3l8. kc. 301(ft)(2). 86 Sut 327. 
amended August 21, 1974. P L 93-380, mc. 504(a). 88 SUt 561. 

ASSISTANT SECRETARY FOR EDUCATION^ 

Sec. 402. (a) There shall be in the Department of Health, Educa- 
tion, and Welfare an Assistant Secretary for Education, who shall 
be appointed by the President by and with the advice and consent 
of the Senate The Assistant Secretary for Education shall be -^-^m 
pensated at the rate sof cified for level IV of the Executive Sched- 
ule under section 531-*^ of title 5, United Stattj Code. 

(b) The Abbistant Secretary shall be the piincipa! officer in the 
Department to whom the Secretary shall assign responsibility for 
the direction and supervision of the Education Division. 

«J0 use tmbi Ki.jcied June 23. 1972. PL 92-318. sec 30l(ax2). 86 Sui 327. 
amended Augutft 2). 1974. P L 380. tec 501lax2)(A). 88 Sut 560 



' ftit tdukHtiuit ()ivi»iiin uf the lirpiirlmcnt of litHltl). Lducntiun, tnd Welfare t«rminat 
t» %hv f)vpartment uf Eduktitiuri tfcurganualion A(.t upuruved Oct 17. VJIO. PI, %'Hii mc 
tAli 'J I St«t 600 Tht prrviuijii fun'tiuru of the Education Oivikion were trtntferred to the Si*c 
riLarv uf Bducaliun by JUl uf thut Act (93 Su( 677) Scttiunt 431-403 of the (Uneral £ducM 
Hon Vro\tnutn» Aci m <'fTrcl Mt thir tiniv of enactment of V I. 96 tift, are printed here for legikU 
ti^r hikiory purpOMTi 

Mlic 0(Tice of A**ii(iiitt Si-t.ritiiry of lleiiUh. Cduibtion. mid WelUre frr EducMtiun waj 4er 
iiiiitiiUnJ bv the IVpjnnieiK of EduiMtion Heorjanizittioii Act. uppruved Oct 17. 1979, PL 96 88. 

fj4M is Stilt COO The previou* funclioni of the AMntunt Sccreltiry for Education were 
(mnvferit'd to the ScCrrtiiry of Edutnlion by etc 30l of thut Act (03 Sui 677) 
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THE OFFICE OF EDUCATION ' 

Sec. 403. (a) There shall be an Office of Education (hereiiiiiftiT in 
this section referred to as the "Ofiice") which shall be the priiMury 
agency of the Federal Government responsible for the administra- 
tion of programs of financial t^ssistance to educational agencies, in- 
stitutions, and organizations, 'ihe Office shall have such reajionbi- 
bilities and authorities as may be vested in the Commissiioner by 
law or delegated to the Commissioner in accordance with law. 

(b) The Office shall be headed by the Commissioner of Education 
who shall be appointed by the President, by and with the advice 
and consent of the Senate, and who shaJ5 be subject to the direction 
and supervision of the Secretary. 

(cXl) The Office shall, consistent with such o»^anization thereof 
which is Drovided by law, be divided into bureaus, and such bu- 
reaus shall be divided into divisions as the Commissioner deter- 
mines appropriaco 

(2KA) There shall be regional offices of the Office established in 
such places as the Commissioner, after consultation with the As- 
sistant Secretary, shall determine. Such regional offices lall carry 
out such functions as are specified in subparagraph (B). 

(B) The regional offices a^all serve as centers for the dissemina- 
tion of information about the activities of the agencies in the Edu- 
cation Division and provide technical assistance to State and local 
educat.onal agencies, institutions of higher education, and other 
educational agencies, institutions, and organizations and to individ- 
uals and other groups having an interest in Federal education ac- 
tivities. 

(C) The Commissioner shall not delegate to any employee in any 
regional office any function which was not carried out, in accorcf- 
ance with regulations effective prior to June 1, 1973, by employees 
|n such offices unless the delegation of such function to employees 
in regional offices is expressly author!Z<»d by law enacted after the 
enactment of the Education Amendments of 1974.^ 

(3) The Commissioner shall submit to the Coininitloe cn Labor 
and Public Welfare of the Senate and the Committee on Education 
and Labor of the House of Representatives not later than February 
1 of each year a report on the personnel needs and assignments of 
the Olfice. Snd .::^ri shall include a description i\) of the 
manner in which ?he O.Tice is organized and the persornel of the 
Office are assigned to the various functions of that agency and ill) 
of personnel needs of that agency in order to enable it to carry out 
itc functions, as authorized by law. 

IdXl) There shall be, in the Office of Education, an 0!fict of Non- 
Public Education to insure the maximum potential patticipaJiorj of 
nonpublic school students in all Federal educational programs W 
which such children are eligible. 

t.^^^i^'^^i^ff*^^ headed by the Deputy Commissioner for 

Non-Public Education, who shall be appointed by the Conunission- 
er. 



'Tl.cOirKf of txlur.«tiim wnj teriniutttc/I by the Deiiunnii-iit of ,iti„n Mrur^.,Mi/^,|iun A.t. 

proved (kt 17. Ill7!l. r I % 88. JiO.I. tfl; Slut iw Tlu- pr»..o... fu.u > ..f tl... (HI.,. ..f 

>c"^''T. IfV" n^'?i* EduiutK.li by wc Mi\ ut ih..l A. I i«» i Mi.t Ulli 

bi-c .iOJ<b>..» I I. at .IKO i>ro>idia liiul the proviiioiti of limitation ^\ fi>rth in ihi> Mibv.,ti.<ii 
ull be relrouctive to June 1. It)73 
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♦ : rUND FOR THE IMPHOVfiUSNT O? POST8«CONDA«Y EDUCATION 

; Sec. 404. IRegealed by aecUon 1001(c) of the EducaUon Amend- 

raenta of 1980 (&4 Stat. 1491). Section 1001(a) of such Amendmenta 
reenacted the Fund for the Improvement of Poetaecoadary Educa- 
tion as title X of the Higher Education Act of 1965.] 

NATIONAL (NSTITUTK OF SOUCATION 

Sk;. 405. (aXl) The CongreM hereby declares it to be the policy of 
the United Statea to provide to every person an equal opportunity 
to receive an education of high quality regardleaa of his race, color, 
religion, sex. age, handicap, national odgin, or social class. Al- 
though the American educational system has pursued this objec- 
tive, it has not yet attained that objectiv- Inequaliti^ of opportu^ 
nity to receive high quali^ eduottion remain pronounced. To 
achieve quality wiilrequhre far more dependable knowledge about 
the processes of learning and education than now exists or can be 
exp^ted from present research and experimentation in this field. 
While the direction of the education system remains primarily the 
responsibility of State and local govemmenU the Federal Govern- 
ment has a clear responsibility to provide leadership in the conduct 
and support of scientific inquiry into the educational process. 

{2'f The Congress further declares it to be the policy of the United 
States to— 

(i) help to solve or to alleviate the problems of, end promote 
the reform and renewal of American educ«»,tion; 

(ii) advance the practice of education, as an art, science, and 
profession; 

(iii) strengthen the scientific and technological foundatiorts of 
education; and 

(iv) build an effective educational research and development 
system. 

<bXl) In order to carry out the policy set forth in subsection (a), 
there is established ihe National Institute of Education (herein- 
after referred to as the "Institute") which shall consist of a Nation- 
al °" Educational Research (referred to in this section as 
the Council") and a Director of the Institute (hereinafter referred 
to as the ' Director"). The Institute shall have only such authority 
as may be vested therein by this section. 

(2) The Institute shall, in accordance with the provisions of this 
section, seek to improve education in the United States through 
concentrating ♦he resources of the Institute on the following priori- 
ty research and development needs— 

(A) improvement in student achievement in the basic educa- 
tional skills, including reading and mathematics; 

<B) overcoming proolema of finance, productivity, and man- 
agement in educational institutions; 

(C) improving the ability of schools to meet their responsibil- 
ities to provide equal educational opportunities for students of 
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limited fingiish-epeaking ability, women, and students who are 
socially, economicallv, or educationally disadvantaged; 

(D) preparation or youths and adults for entering and pro- 
gressing rn careers; 

(E) overcoming the special problems of the nontradHional 
student, including the older student (with special consideration 
for students ove* age 45) and the part-time student, and the in- 
stitution which the student attends; 

(F) encouraging the study of languages and cultures and ad- 
dr^ing both national and international education concerns; 
and 

(G) improved dissemination of the results of, and knowledge 
gained from, educational research and development, including 
assisUnce to educational agencies and institutions m the appli- 
cation of such results and knowledge. 

In carrying out this paragraph, the Institute shall give atten- 
tion to the needs of eariy adolescents and the schools which 
serve them. 

(c)(1) llie Council shall consist of flfleen members appointed by 
the President, bv and with the advice and consent of the Senate, 
the Director, and such other ex officio members who are oflHcers of 
the Unit^ States as the President may designate. A mujority of 
the members of the Council (including ex officio members) shall 
constitute a quorum. Hie Chairman of the Council shall be desig- 
nated from among its appointed members by the President. Ex offi- 
cio men^bers shall not have a vote on the Ciouncil. The members of 
the Council shall be appointed so that the Council shall be broadly 
reprt^erttative of the general public; of the education orofcKsions, 
includi ig practitioners and researchers; and of the various fields of 
educat on, including preschool, elementary and secondary, postsec- 
ondar>, continuing, vocational, special, and compensatory educa- 
tion. 

(2) The term of office of the members of the Council (other than 
ex oflicio members) shall be three years, except thit (A) the mem- 
bers first taking office shall ^rve as designated by the President, 
rive for terms of three years, five for terms of two years, and five 
for terms of one year, (B) any member appointed to fill a vacancy 
shall serve for the remainder of the term for which his predecessor 
was appointed, and (C) the term of ofRce of each mem'>€r shall 
expire on September SO of the year in which such term would oth- 
erwise expire, unless a successor to such member has not been ap- 
pointed and confirmed by the Senate by such date, in which case 
such member shall continue to serve until a successor has been ap- 
pointed and confirmed. Any appointed member who has been a 
member of the Council for six consecutive years shall thereafter be 
meligible for appointment to the Council during the two-year 
period lollowing the expiration of such sixth year. 

(3) The Council shall— 

(A) establish general policies for, and review the conduct of. 
the Institute; 

(B) advise the Assistant Secretary a.id the Director of the In- 
stitute on development of programs to be carried out by the In- 
stitute; 

(Cl present to th^ Assistant Secretory and the Director such 
rjconiincndntions as it may deem appropriate for ihe strength- 
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' ening of educational research, the improvement of methods of 

collecting and disseminating the findings of educational re- 
search and of insuring the implementation of educational re- 

' newal and reform based upon the findings of educational re* 

search; 

(D) conduct such studies as may be necessary to fulfill its 
functions under this section; 

(E) prepare an annual report to the Assistant Secretary on 
the ct^rrent status and needg of educational research in the 
United States; 

(P) submit an annual report to the President on the activi- 
ties of the Institute, and on education and educational research 
in general, (i) which shall include such jeccmmendations and 
comments as the Council may deem art>»'opriate, and (ii) shall 
be submitted to the Congress not later than March 31 of each 
year; and 

(G) meet at the call of the Chairman* except that it shali 
meet (i) at least four times during each nscal year, or (ii) when- 
\ ever one-third of the members request in writing that a meet- 

ing be held. 

The Director shall make available to the Council such information 
and assistance as may be necessary to enable the Council to carry 
out its functions. The Council may employ, without the approval of 
the Director, without regard to the provisions of title 5, United 
States Code, governing appointments in the competitive service, 
and without regard to the provisions of chapter 51 and subchapter 
III of chapter 53 of such title relating to classification and General 
Schedule pay rates, not to exceed seven technical and professional 
employees, as the Council deems necessary to carry out its func- 
tions. 

(dKl) The Director of the Institute shall be api)cinted by the 
President, by and with the advice and consent of tne Senate. The 
Director shall be compensated at the rate provided for level V of 
the Executive Schedule under section 5316 of title 5, United States 
' Code, and shall perform such duties and exercise such powers and 
authorities as the Council, subject to the general supervision of the 
Assistant Secretary, may prescribe. The Director shah be responsi- 
ble to the Assistant Secretary and shall report to the Secretary 
through the Assistant Secretary and not to or through any atner 
offices of the Department of Health, Education, and Welfare. The 
Director shall not delegate any of his functions to any other officer 
who is not directly responsible to him. 

(2) There shall be a Deputy Director of the Institute (referred to 
in this section as the "Deputy Director*') who shall be appointed by 
the President and shall serve at the pleasure of the President. The 
Deputy Director shall be compensated at the rate provided for 

S ade 18 of the General Schedule eet forth in section 5332 of title 5, 
nited States Code, und shall act for the Director during the ab- 
sence or disability of the Director and exercise such powers and au* 
thorities as the Director may prescribe. The position created by 
this paragraph shall bv"* in addition to the number of positions 
placed in grade 18 of the General Schedule under section 5108 of 
tale f). United States Code. 

<eNl) In order to carry out the objectives of the Institute, the Di- 
rector is authorized! through the Institute, to conduct educational 

O 
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research; collect and disseminate the findings uf educational re- 
search; train individuals in educational research; assist and foster 
such research; collection, dissemination, or training through grant, 
or technical assistance to, or jointly Financed cooperative arrange- 
ments with, public or private organizations, institutions, agencies, 
or individuals; promote the coordination of such research and re- 
search suppoii within the Federal Government; and may construct 
or provide (by grant or otherwise) for such facilities as he deter- 
mines may be required to accomplish such purposes. As used in 
this subsection, the term "educational research" includes resesirch 
(basic and applied), planning, surveys, evaluations, investigations, 
experiments, developments, and demonstrations in the field of edu- 
cation (including career education). 

(2) Funds appropriated pursuant to subsection (b) for any Fiscal 
vear may be expended on projects and activities to disseminate (A) 
information on the results of educational research and develop* 
ment; and (B) other educational information. Projects and activities 
funded under this paragraph mav include cooperative and jointly 
funded arrangements for such dissemination utilizing individuals 
who may be designated as "Education Extension Agents.'* Employ- 
ment opportunities at the local level which are generated and 
funded through projects and activities carried out under the pre- 
ceding sentence of this paragraph shall be made available to resi* 
dents of the area to be served, if any such residents are qualified 
for, and apply for, such employment. 

(3) The Director may establish and maintain research fellowships 
in the Institute, with such stipends and allov/ances, including 
travel and subsistence expenses* as the Director may deem neces- 
sary to procure the assistance of highly qualified research fellows 
from the United States and abroad. 

(4) Not less than 90 per centum of the funds appropriated pursu- 
ant to subsection (h) for any fiscal year shall be expended to carry 
out this section through grants or contracts with qualified public or 
private agencies and individuals. 

(5) The Director may appoint, for terms not to exceed three 
yea^, without regard to the provisions of title f) of the United 
States Code governing appointment in the competitive service and 
may compensate without regard to the provisions of chapter 51 and 
subchapter HI of chapter 53 of such title relating to clussiiication 
and General Schedule pay rates, such technical or professional em- 
ployees of the Institute as he deems necessary to r..-coinplish its 
functions and also appoint and compensate without regard to .such 
provisions not to exceed one-fifth of the number ol full-time, regu- 
lar technical or professional employees of the Institute. 

(fKl) In carrying out the functions of the Institute under this .sec- 
tion, the Director shall, in accordance with the provisions of this 
subsection, make grants to, and enter into contracts with— 

(A) regional educational laboratories established hy public 
agencies or private nonprofit organizations; and 

(B) research and development centers estahlished by institu- 
tions of higher education or by interstate agencies established 
by compact which operate subsidiary bodies established to con- 
duct postsecondary educational research and development. 

(2) No grants shall be made and no contract entered into under 
this subsection unless— 
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(A> proposals for assistance under this sut>section are solicit- 
ed Iron) res'ional educational laboratories and research and de- 
velopment centers by the Director; 

(B)- proposals lor such assistance are developed by the region- 
al educational laboratories and the research and development 
centers in consultalion with the Director; 

(C> proposals are submitted in an application, containing or 
aLCoinpaiued by such information as is essential to carry out 
the provisions of this section, including assurances that the 
laboratory or center involved will— 

U) be responsible for the conduct of the research and de- 
velopment activities; 

(ii) prepare l long-range plan relating to the conduct of 
such research ai.d development activities; 

(iii) insure that information developed as a result of such 
research and development activities, including new educa- 
tional methods, practices, techniquf.s, and products, be dis- 
seminated; 

(iv) provide technical assistance to appropriate educa- 
tional agencies and institutions; and 

<v) to the e:xtent pracC'^^ble, provide training for individ- 
uals, emphasizing training opportunities for women and 
members of mi«)ority groups, in the use of new educational 
methods, practices, techni9ues, and prcductfl developed in 
connection with such activities; and 
(D) the Director determines that the proposed activities will 
be consistent with the education research and development 
program and dissemination activities which are being conduct- 
ed by the Institute. 
CiJ No regional educational laboratory or research and develop- 
ment center receiving assistance under this subsection shall by 
reason ol the receipt of such assistance be ineligible to receive any 
olher assjstance from the Institute authorized by law. 

There is established within the Institute a Federal Council 
on bducational Research and Development (hereinafter in this sub- 
section relerred to as the "Federal Council"). 

rji The Federal Council shall be composed of representatives of 
tederal agencies engaged in research and development relating to 
education, and shall include, but not be itmited to. a representative 
designated by the Secretary of Defense, a representative designated 
by the Secretary of Laboi. the Director oi .he National Institutes of 
Mucuiion, the Director of the National Institute of Health, the Di- 
rector of the National Science Foundation, the Director of the 
()llice ofj^hild Development of the Department of Health, Educa- 
tion, and VVelfaie, and the (Commissioner of Education. 

The President shall designate the Director of the Institute to 
he ihe Chairman ol the Federal Council 

iU The i'residnnl shall appoint additional representatives of Fed- 
t-ial ageiicii-sand nuy alter the membcMship of the Federal Council 
vi^ l""^ he- considers necessary to meet changes m 

hHlt-ia programs or in the organization of the executive branch of 
tlu- hedetal (toveininenl 
J.'ii The Fedeial CotniLiI sh.ill — 
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wilh'~?'.r'^ consult with, the Director of the Fi.stitute 

Tv I L' .rnHhl n.."'^^"'" ^rising in connection with car- 

rying out the purposes of the Institute- 
ties oFT"!^ coordination between the programs and activi- 
olhe. pidpr,.l" i''"'- Progran.s and activities of 

to he pSn? 'nc hiding the joint support of activities 

10 the ex? -jnt such support IS appropriate; 
,.. .1 ^r""."^' '■^P°'"t *° the Congress and llie President 

\ \ J Ia U"^"' " research and develo^nen i, the 

^r^-lJ*- '^i^' (i> a catalog of federally rssi" ed pr^ 

grams ,n educational research and development; report 
lw?„."'°''J!??'"'^"^ °f «"ch r^earch and develop! 

hl'oroved; un^ ^"'^ development efforts may be 

(1)) make recommendations to the Congress and the Presi- 
dent with respect to effective means for the dUse mination 
hroughout the United States of information relaSn^ o educa 
oHxltTnTeoSr?!''* '^rK'°P^"^^"*' ''"y as^eJSt 
ti)n''of'^u"fh'&S„X'n'' ^^^"^'^^ '■"^ ^'"^ 

(hKl) in conducting educational research under subsection (e> 
which deals with specific education programs or the tarVct Zu a 
tions of such programs, the Director shall consult with the^Doro 
ajlfnci es '""'^ P^"^^^'"^ within appropHale FK 

re2Lrch^'i''nl°L^"^/^''^'"-^i ^^^""y ^^'""^ '^""ducts educational 
research or provides financial assistance for such research shall 

sS^resSd^' ^'"''""^ ^''^ ■"^P*^* ^ "'^'^^ of programs of 
(i) Where funds are advanced for a single project by more than 
lnstifute'ofpT"7- °f t^i« Kon.The Nationa 

advanced ""^^ administering ti.., funds 

(jMlt There are authorized to be appropriated to carrv out Jh«. 
^nofmiwrnn" P^^"''" $i20.0offo0%or fi^a year 1981 

lion r ^''^[y^^" S $145,000,000 for fiscalV'ar 98;; 
?l(.().00().(l()0 fo' fiscal year 1984. and $175,000,000 for fiscal yeai^ 

Jl'flTl^" "'''"""P^atejl shall, notwithstanding any other provi- 
m.M.n uvuihible for the purposes of this subsection unless expend! 

tl/iJL'.!-.lnn'^{!i!'r".-? f'**!*" responsibilities of the Institute under 
llui. buclion. the Institute shall carry out. by grant to or coouerative 
i.K.L.L.nu.nt (subject to the provisions of he PXal G^u.U and S 
r:;; ^«'r;""-'"i °f ^'-^T^* ^^'^h a nonpros education ori^. 
« : i; V." Assessment of Educational Progress whfch 

sh.ill ...vu ns n i.rin.ary purpose the assessment of the performance 

.. .In-n .nd young adults in the basic skills of reaS? mathe 
.....liL^ ,n<l nwnn.unicalion. Such u National Assessment iilull- 

s,.lsi .""f '"^"'^ at least once every five years data as- 
' "■'•t?^'-'""nce of students nt various ago or grade 
•v..|. n. oncl, «( the artus of reading, writing, and n.athe.nat- 
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(I)) report peiiodically data on changes in knowledge and 
hkills of buch students over a period of time; 

id conduct spi'Oiul assessments uf other educational areas, as 
till* need fur additional national information arises; 

(i)) provide technical assistance to State educational agencies 
and to local educational agencies on the use of National As* 
scbsinent objectives, prinarily pertaining to the basic skills of 
reading, mathnmatics, and communicution, and on making 
comparisons of such assessments with the national profile and 
change data developed by the National Assessment; and 

{£) with respect to each State which voluntarily participates 
in accordance with paragraoh (5), provide for a statement of in- 
formation collected by tne National Assessment for each such 
State 

(2hA) The education organization through which the Institute 
carries out the National Assessment shall be responsible for overall 
management of the National Assessment, Such organization shall 
delegate authority to design and supervise the conduct of the Na- 
tional Ae^essment to an Assessment Policy Committee established 
by such organization. The Assessment Policy Committer shall be 
composed of — 

(i) five members appointed by the education organization of 
whom two members shall be representatives of business and 
industry and tliree members shall be representatives of the 
general public, and 

lii) twelve niembets appointed by the education organization 
from the categories of membership snecified in subparagraph 

<Bl Members or the Assessment Policy Committee appointed in 
accordance with division (ii) of subparagraph (A) shall be-- 

(il one chiel Slate school officer; 

(iil two State legislators; 

tiiil two school district superintendents; 

(ivi one rhairman of a State board of education; 

(vi one chairman of a local school board; 

ivi) one Cioveriior of a State; and 

U ii) four ( lab*^room iieachers. 
iC) The Directoi A the Institute shall serve as an ex officio 
member of the Asbcssment Policy Committee. The DiV'^tor shall 
also appoint a member of the National Council on Ecucation Re- 
bL-auli to seiM* as a nonvoting member of the Assessment Policy 
('oniiiiiltce 

(1)1 Mi-iiibers appuinti-d in accordance with divisions ii) and (iil of 
bubpaiaj^raph lA) .shall be appointed for terms of three years, 
except timt III in the ca.se of members appointed for fiscal year 
\UVJ, one thud of ihe ineinhershiP shall he appointed for terms of 
one >«ai e.n h and one third sliall be appointed for terms of two 
yeiiib e:ah, and (ii. : ppointments to fill vacancies shall be for such 
tei iiib as remain unexpiied No member shall be appointed to serve 
luow than tsv(/ consecutive tv.'rms. 

t'.it The Abhrbsmunt Policy Committee e.slablished by paragraph 
(L'» bluill he lehpoiibihle foi the design of the National Assessment, 
nicluding the scIh » of the learning areas to bo assessed, the de- 
vt lopinent and si b • o of goal statements and assessment items, 
the ahse.sbineiit methu.lology. the form Mid content of the reporting 
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and dissemination of assessment results, and studies to evaluate 
and improve the form and utilization of the National Assessment. 
The appropriateness of all cognitive, background, and attitude 
items developed as part of the liational Assessment shall be the re- 
sponsibility of the Assessment Policy Committee. Such items shall 
be subject to review by the Department of Education and the Office 
of Management and Budget for a single period of not more than (iO 
days. 

(4) Each learning area assessment shall have goal statements de- 
vised through a national consensus approach, providing for active 
participation of teachtrs, curriculum specialists, subject matter spe- 
cialists, local school administrators, parents, and concerned mem- 
bers of the general public. All items selected for use in the assess- 
ment shall be reviewed to exclude items which might refiect racial, 
sex, cultural, or regional bias. 

tf)) Participation in the National Assessment by State and local 
educational agencies selected as part of a sample of such agencies 
shall be voluntary. 

«il The Director of the Institute shall provide for a review of the 
National Assessment at least once every three years. This review 
shall provide an opportunttv for public comment on the conduct 
and usefulness of National Assessment and shall result in a report 
to the Congress and the Nation on the findings and recommen- 
dations, if any, stemni.ng from the review. 

17) There are authorized tc be appropriated $8,000,000 for Hscai 
year I08r)» and $10,800,^^00 for each succeeding fiscal year ending 
prior to October 1, 1989, to carry out the provisions of this subsec- 
tion. 

(I) For purposes of this section, the terms "United States" and 
"State" include the District of Columbia and Puerto Rico. 

use \22\vi Enacted June 23, 1972. P.L 92-318. sec 30t(ui(2l. SU Slut :I2K. 
a:i2. amended August 21. 1974, P.u 93-360. sec. 502(bX2KBl. 88 Slut AGO; unicnilcd 
October 12. 11)70. P I 94-482. sec. 403, 90 Stat. 2**27, 2228. 2229. 2230, amended Nov 
I. I97M. P I. Sifi-niil. sec 1242. 92 Slat. 2352. 23r);i; ^ee also general reference (M 17, 
1979. V L !Mi-HK. bee Bl. 93 SUt 677; amended Oct. 3, lliftO, P L 9«-a74. sec. 1311- 

Ill Siul U!IH, 1499; amended Oct. 19. 1984. P.L, 98-511, sees 702<al. 703. 704(an 
9H Slul 2405, 2400 

NATIONAL CENTER FOR EDUCATION STATISTICS 

ShT 4IMi lal There is established, within the Office of the Assist- 
ant Secretary, a National Center for Education Statistics (hereafter 
in this section refen'ed to as the *'Center"). The Center shall be 
headed by an Administrator who shall be appointed by the Assist- 
ant Secretary in accordance with the provisions of title United 
States (\>de» relating to appointments in the competitive service. 

(b) The purpose of the Center shall be to collect and disseminate 
statistics and other data related to education in the Uniied States 
and ill other nations. The Center shall— 

(ll collect, collate, i .id» from time to time, report full and 
complete statistics on ihe conditions of education in the Uniied 
Stales; 

(2) conduct and publiih reports ni> specialized analyses of the 
meaning and significance of t?uch statistics; 

('i^ asbist State and local educational agencies, including 
State af.'cncies res|>onsible for postsecondary education, in im- 
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UvS ''"'""'"''"e their statistical and data collection ac- 
coL'lIt.i'i,/"'* '""""^ °" educational activities in foreign 
^..l?,L"'"!l'f^ a coiilinuing survey of institutions of higher edu- 

for nnH".!'"""' determine the demand 

for. and the availability of. qualified teachers and administra 
live personi.el. especially in critical areas within education 

extern Twhlch '° cleveloj^'and aTseL'T 
'",^'"9*' programs administered in the Education D vi 
s o., are helping to meet the needs identified as a r°suU of 
such cont.nuing survey. " « a rBbuii o. 

w£h'JI?n''L'*!"" "T Advisory Council on Education Statistics 
wli ch shall be composed of 7 members appointed by the Stc-etnrv 

mnr'?? ° " '""'"''"'^ Hste/I^ subparagraph^^2) Not 

Zr? f'T ''"^ ?.i'P«inted members of the Council may be mein 
bers of the same plitical party. ^u.iuii may oe mein- 

(2) The ex officio members of the Council shall be- 
ov L Commissioner of Education, 
Ip fk^ D"-ector of the National Institute of Education, 
n. 'l*^ I^"-ector of the Census, and 
,,,, a" ■ S°'"""ssioner of Labor Statistics. 
JfL Tr^f •••embers of the Council shall serve for terms of 3 
years as determined by the Secretary, except that in the case of 
iZnJrV^r?'r °f CounciI.^hey shall se^ve for 

mori .h .^ T " 'I'*-* "'^"-^ "ecessary that the terms of office of not 
uf ' * A '"^"'H^^? ^xpii-e in the oame calendar year. 

!••« Iffi^" oftKLtT'"' ^^^^^ ^''^ "--^'"^ p--^- 

exS;t;iiirit';rii mS-'""^ ^^'^ ^^^^ p-^'^^-^ "f'---. 

(I) at least four times during each calendar year; and 
(.. .n addition, whenever three voting members request in 
wr.t...B that ihe presiding officer call a meeting. ^ 
Coulldl °^ Council shall constitute a quorum of the 

Kii The nrovisions of section 448(L) of part D of this title Hhall nn. 
"'ffrh r ^'""'."^ ' '-?.^'''i«t'ed under llis subsectJon 
tl.l cl.«u.^'"!irH'll n'l'"^^'''^ general policies for the operation of 
.s..re t ,a. '■^sPpn^We for establishing standards to 

insure tl.at siatist cs and analyses dissem nnted by the Cenl»>r are 

,Z 1 T^V '^1'* '""1"°' ^"''j"^ ^ P""'''^"' innuence. 
J..r J.i ^ S'-cretary shall, not later than June 1 of each 

.Vfar. s.ibn,it (o (I.l- Congress an annual report which- 

w\) contain.s a description of thd activities of the Center 
|lur.nB . .e then current fiscal y.nr and a projection of i(s ac 
Itvities ilurine the succeeding fiscal year- 

!»! sets (ortl. eslimates of the cost of the projected activities 
lor such .succeeding fiscal year; aciivmes 

... .i! a blati^tical report c the condition of education 

m the United fata cs during the two pieceding fiscal years and 
a .lo ection oi the three succeeding fiscal years, of estimated 
M.-. Mics rtlat. <l to .■•iucation in the United States; and 
<!>( cU-j.r y M-I.S foith are;.s of ciitical need for udditioiial 
^ (l.i.-.liiied duration peisoinipl in local education agencies and. 
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after discussion and review by the Advisory Council on Educa- 
tion Statistics, identifies priorities within projected areas of 
need, and includes recommendations of the Council with re- 
spect to the most effective manner in which the Nation and 
the l«ederal Government may address such needs. 
(2) The Center shall develop and enforce standards designed to 
protect the confident!ality of persons in the collection, reportinu. 
and publication of data under this section. This subparagraph shall 
not be construed to protect the confidentiality of infermation about 
institutions, organizations, and agencies receiving grants from or 
having contracts with the Federal Government. 

(e) In order to carry out the objectives of the Center, the Assist- 
ant becretary is authorized, either directly or by grant or contract 
to carry out the purposes set forth in subsection (b), and for that 
purpose the Assistant Secretary is authorized to make grants to 
and contracts with public and private institutions, agencies, organi- 
zations and individuals. 

(fKlXA) The Center is authorized to furnish transcripts or copies 
of tables and other statistical records of the Ofilce of Education, 
the Assistant Secretary, and the National Institute of Education to. 
and to make soecial statistical compilations and surveys for, Slate 
or local officials, public and private organizations, or individuals. 
Ihe Center shall furnish such special statistical compilations and 
surveys as the Committees on Labor and Human Resources and on 
Appropriations of the Senate and the Committees on Education 
and Labor and on Approoriations of the House of Representatives 
may request. Such statistical compilations and surveys, other than 
those carried out pursuant to the preceding senteace. shall be 
made subject to the payment of the actual or estimated cost of such 
work. In the case of nonprofit organizations or agencies, the Assist- 
^ u^' u L^^?.''^!. "^"^ engage in joint statistical projects, the cost of 
which shall be shared equitably as determined by the Assistant 
becretary: Provided. That the purposes of such projects are other- 
wise authorized by law. 

(B) All furids received in payment for work or services enumer- 
ated under subparagraph (A) shall bo deposited in a separate ac- 
count which may be used to pay directly the costs of such work or 
services, to repay appropriations which initially bore all or part of 
such costs, or to refund excess sums when necessary. 

(2HA) The Center shall participate with other Federal agencies 
having a need for educational data in forming a consortium for the 
purpose of providing direct joint access with such agencies to all 
educational data received by the Center through automated data 
processing. |lje Library of Congress. General Accounting Office, 
and the Committees on Labor and Human Resources and Appro- 
priations of the Senate and the Committees on Education d 
Lu»bor and Appropriations of the House of Representatives I 
for the purposes of this subparagraph, be considered Federal . n- 
cies. 

(Bl The Center shall, in accordance with regulations published 
for the purpose of this paragraph, provide all interested parties, in- 
cluding public and private agencies and individuals, direut access to 
data collected hy the Center for purposes of research and acuuiriiii; 
statistical inforiiiation. 
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The Commissioner and the National Institute of Education 
are directed to cooperate with the Center and make such records 
and data available to the Center as may be necessary to enable the 
Center to carry out its luiictions under this subsection. 

igHli The amount available for salaries and expenses of the 
Center shall not exceed Ifi.OOO.OOO for the fiscal year ending June 
m. lUTfi. $10,000,000 for the fiscal year ending June 30, 1976, and 
$14,0(10,000 for each of the fiscal years ending prior to October I, 
1080 

(2) The amount available for grants and contracts by the Assist- 
ant Secretary under subsection (e) shall not exceed $10,000,000 for 
fiscal year 1085, $12,000,000 for fiscal year 1986. $14,000,000 for 
fiscal year 1087, $16,000,000 for fucal year 1988, and $18,000,000 fur 
fiscal Year 1080. 

i'U Sums appropriated for activities and expenses of the Center 
which are not limited by paragraph (2) of this subsection shall be 
appropriated apart from appropriations which are so Hmited, as 
separate line items. 

(hHl) In addition to its other reeponsibilities. the National Center 
for Education Statistics shall, in consultation with the Department 
of Education, collect uniform daU from the States on financing of 
elementary and secondary education. Each State receiving funds 
under the Elementary and Secondary Education Act of 1965 shall 
cooperate with the National Center in this efl'ort. 

<2HA)The National Center shall, in consultation with the Depart- 
ment of Education, publish by no later than September 30. 1979, 
and by no later than September 30 of each second fiscal year there- 
alter, a composite profile of each State showing the degree to which 
each has achieved equalization of resources for elementary and sec- 
ondary education among the school districts within the' State. A 
summary of these profiles shall show this equalization among the 
States 

<B) in compiling the profiles required by this paragraph, the Na- 
tional Center shall list ihe degree of equalization both within and 
among the States according to the following standards: 

(i) tha disparity in e'^penditures among school districts; 
(iii the disparity fra.n wealth neutrality; and 
(iii) such other measures as the National Center considers 
appropriate, including a Cpnaideration of price differentials and 
pupil*teacher ratios. 
ilU There are authorizea to be appropriated such sums as may be 
necessary for any fiscal year to assist the National Center in carry- 
ing out its responsibilities under this subsection. 

(II l*or purposes of this section, the terms "United States" and 
"State" include the District of Columbia and Puerto Rico, 

riO use \22\t-\\ BnacUrd August 21. 1974. PI. B3-;^0, acc 501(a). 88 Sixii 55b. 
mH. iid.d Apr.l JI. I!)7fi. V I, 94-273, tec I2il). UO Slal .'HH. amended OctiiUr 
I J !!):•. IM. 114 iH2. biC 4UIICI. i)0 Slat 222fi. ate 4()f», \)0 Stat 22:il. 22.T2. see 
'.U|ii|> 'Ml Sut 2.'.tH, .iiiaiukil Niiv 1, 1978. IM. 95-5^1. &«ca 1201. 1212(u). Ici. 
1:Mi..» 'L'Sui 2II:|. 2m 2:^H.J:UI. 2:lW.^^^eaUo general reference 17. Il)7!>. 
5 I W, ii-c :iO|, SIjI n77, umended Oct 19. 1984. PL 98-511. sees 7ll2Jbl. 
70.1I11. iiHSuil 2^(10 
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UESl>ONSiaiUTV OF STATES TO FURNISH INFORMATION 

Sec. 40(iA. (a) The Commissioner shall require that each Slate 
submit to him, within ninety days after the end of any fiscal year, 
a report on the uses of Federal funds in that State under any appli- 
cable program for which the State is responsible for administra- 
tion. Such report shall-- 

il) list all grants and contracts made under such program to 
the locai educational agencies and other public and private 
agencies and institutions within such State during such year; 

(2) include the total amount of funds available to the State 
under each such program for such fiscal year and specify from 
which appropriation Act or Acts these funds were available; 
and 

CI) be made readily available by the State to iocal education- 
al agencies and other public and private agencies and institu- 
tions within the State, and to the public, 
(b) On or before March 31 of each year, the Commissioner shall 
submit to the Committee on Labor and Human Resources of the 
Senate and to the Committee on Education and Labor of the House 
of Representatives an analysis of these reports and a compilation of 
statistical data derived therefrom. 

(20 use 12:120 Enacted August 2!, 1974, P.L. 93-380, sec. 5l2(aJ, 88 Stat 572- 
ainended Apnl 21, 1976. P.L 94-273, sec. 17, 90 SUt. 379; amended OcloUsr i2 197G. 
I' 1.. 94-4H2. aec r>0lin(2), m), 90 SUt 22:n; redesignated Nov 1, 1978. P L 95-501. 
sec 92 Slat. 2342: aee alio eeneral reference Oct. 17, 1979, P.L 96-88, «ec 

301. 9J Slui 677: umended December 8, 1983, P.L 97-211, sec. 18. 97 Stat 1417. 

AUTHORIZATION 0? APPSGPHIATI0N8 FOR SCIENCE EDUCATION 
PROGRAMS 

Sec. 40<IA. There is authorized to be appropriated to the Secre- 
tary of Education for fiscal year 1981— 

(1) $2,500,000 for the purpose of carnring out the Pre-College 
Science Teacher Training program, and 

(2| $5,000,000 for the purpose of carrying out the Minority 
Institutions Science Improvement program transferred to the 
Secretary from the National Science Foundation by section 304 
of the Department of Education Organization Act. 
120 U S C 122Ie-lak Enacted October 3. 1980, P L 96-374, aec 1303. «J4 Slat. 1497 

RULES FOR EDUCATION OFUCERS OF THE UNITED STATES 

Skc 407. (al For the purposes of this section, the term ''education 
officer of the United States" means any person api>ointed by the 
President pursuant to this pai% except members of commissions, 
councils, and boards. 

(b) Each education officer of the United States shall serve at the 
pleasure of the President. 

(c> No education officer of the United States shall engage in any 
other business, vocation, or employment while serving in the posi- 
tion to which he is appointed; nor may he, except with the express 
approval of the President in writing, hold any office in, or act in 
any capucity for, or have any financial interest in, any organiza- 
tion, agency, or institution to which an agency in the Education Di- 
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vihioii inaLe^j a grant or with which any sudi agency makes a con- 
tract or any other financial arrangement. 

(<I) No pei.son bliall hold, or act for, more than one position as an 
ethuation ulficer of the United States for more than a HO day 

iJ» use Knacu-d Au^uftl 21, 1974. I» L U:J-3«0. sec. 502taxl). 8» Slot 

:i.V.l 

i;knkrai. AUTiioarrY of administrative heads of education 

: AGENCiKS 

•I Skc 408. (a) Each administrative head of an education agency, in 

order to carry out functions otherwise vested in him by law or by 
(iek'gatiou of authority pursuant to law, is, subject to limitations as 
may be otherwise imposed by law, authorized— 

(1) to make, promulgate, issue, rescind, and amend rules and 
regulations governing the manner of operation of, and govern- 
ing the applicable programs administered by the agency of 
which he is head; 

(2) in accordance with those provisions of title 5, United 
States Code, nilating to the appointment and compensation of 
personnel and subject to sucn limitations as are imposed in 

i this part, to appoint and compensate such personnel as may be 

necessary to enable such agency to carry out its functions; 

(3) to accept unconditionr I gifts or donations of services, 
money, or property (real, personal, or mixed; tangible or intan- 
gible), 

(4) without regard for section JiG48 of the Revised Statutes of 
the United States (31 U.S.C. 529). to enter into and perform 
such contracts, leases, cooperative agreements, or other trans* 
actions as may be necessary for the conduct of such agency; 

(fii with lunds expressly appropriated for such purpose, to 
construct such facilities as may be necessary to carry out func- 
ticns vested in him or in the agency of which he is head, and 
to acquire and dispose of property; and 

(6j to use the services of other Federal agencies and reim- 
burse such agencies for such services. 
<bi The administrative head of an education agency shall ensure 
that, in contracting under'the authority of this si ction for the serv- 
ices of independent persons in the competitive review of grant ap- 
plications, all such persons are qualified, by education and experi- 
ence, to perform such services. The Qualifications of such persons 
und the terms of such contracts, other than information which 
identify such person, shall be readily made available to the pubhc. 

tci Any administrative head of an education agency is, subject to 
aii> other hiiiitations on deleRations of authority provided by law. 
authorize d to delegate any of his functions under this section to an 
oiiuer or employee ol that agency. 

Kiir the purposes of (hib tale, the term "adniiiiihti ative head 
ol <i(i i-dutatioii a^eULy means the ( omniibbioiier and the Directoi 
ol the National Institute of Education To the extent that tlie As 
bislaiit Secietary lb directly responsible for the administration of a 
L% fJiograin and to the extent that the Assistant Secretary is respoiiiv 

T-Y^y^ Lie lor the sunervision of the National Center for Education Statis- 
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tics, the Assistant Secretary shall, for such purposes, be considered 
within the meaning of such term. 

ccl?lM^^- ^'^^r^ ^"J^^^o^^P^^ 21. 1974, PL 93-380. jec. 5o'e(a)(l). 88 Slut 
559. 560; amended Nov 1. 1978. P L. 95-661. gec«. 1243<b), (c), 1244, 92 Slat 2353. »ee 
also general reference Oct 17. 1979, P.L 96-88. sec 301. 93 Stat 677 

KDUCATION IMPACT STATEMENT 

Sec. 409. Notwithstanding any other provision of law. no regula- 
tion affecting any institution of higher education in the United 
States, promulgated on or after the date of enactment of this Act, 
shall become efTective unless such c-jency causes to be published in 
the Federal Register a copy of such proposed regulation together 
wit I an educational impact assessment statement which shall de- 
termine whether any information reauired to be transmitted under 
such regulation is already being gathered by or is available from 
any other agency or authority ot the United States. Notwithstand- 
ing the exception provided under section 553(b) of title 5, United 
States Code, such statement shall be based upon the record estab- 
lished under the provisions of section 553 of title 5, United States 
Code, compiled during the rulemaking proceeding regarding such 
regulation. 

120 use. 1221e-4) Enacted October 3, 1980. P.L 96-374, 1306, 94 Stat 1498. 

Part B— Appropriations and Evaluations 
Subpart 1 — Appropriations 

ADVANCE PUNDINO 

Stc- 411. To the end of affording the responsible State, local, and 
Federal officers concerned adequate notice of available Federal fi- 
nancial assistance for education, appropriations for grants, con- 
tracts, or other payments under any applicable program are au- 
thorized to be included in the appropriation Act for the fiscal year 
preceding the fiscal year for which they are available for obliga- 
tion. In order to effect a transition to this method of timing api)ro- 
prsation action, the preceding sentence shall apply notwithstanding 
that its initial application under such program will result in the 
enactment in the same yeai (whether m the same appropriation 
Act or otherwise) of two separate appropriations, one for the then 
current fiscal year and one for the succeeding fiscal year. 

:i:<»UvSi' I22.n Kii.iLt_iJ Jan 2. !UC«, P L 90-247. sec 403, 81 Stiit 814, uiueiidrd 
A|.iil i:i. I!i70. PI. Uii 2:J0. sec 40l<aK4). 84 Slot IfiS. renumbered June 2.1. l!»72. 
PI. UJ rilH. sec inuiu'.n. 6G Sut 326, redesignated Auijuat 21. Ili74. PI. iU :iHO 

bfc fiorn tix I n { • >. HH Si ut r>r>2 

A VAII AIU! ITY Of APPROPRIATIONS ON ACAOKMIC OR SCHOOL YfcAIt «A5lb 

Sk- 41:^ (a) Appropriations for any fiscal year for grants loaiib, 
coiilraits. or othpr iiayments to educational agencies or iiistiltili()iia 
under iiiiy applicable program may. in accordance with ri;gulatioiis 
of the Sfcrelary. he made available for expenditure by the agency 
or institution concerned on the basis of an academic or schoul year 
differing from such fiscal year. 
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(b) Notvvitlistatidiiig any other pruvtbion uf law. unless enacted in 
s|H«citlc liniit.it iun of the provisions of this subsection, anv funds 
lunn appropriations to carry out any programs to which tnis title 
is applicable during any fiscal year which are not obligated and ex* 
pi«nded by educationai agencies or institutions prior to the begin* 
ning uf the fiscal year bucceeding the fiscal year for which such 
funds were appropriated shall remain available for obligation and 
fxpenditure by such agencies and institutions during such succeed- 
ing fiscal year 

i'J> Any funds under any applicable program which, pursuant to 
ptiragiaph (ll. are available lor obligation and expenditure in the 
\ear succeeding the fiscal year for which they were appropriated 
shall be obligated and expended in accordance with— 

lAi the Federal statutory and regulatory provisions relating 
to huch program which are in effect for sucn succeeding fiscal 
>e>ir, and 

iH) any program plan or application submitted by such edu^ 
calional agencies or institutions for such program for such suc- 
ceeding fiscal year, 
(ci If any funds appropriated to carry out any applicable program 
are not obligated pursuant to a spending plan sUDmitted in accord- 
ance with section ^G79(dX2) of the Revised Statutes and become 
available for obligation after the institution of a judicial proceeding 
seeking the release cf such funds, then such funds shall be avaif- 
able fur obligation and expenditure until the end of the fiscal year 
which begins af ter the termination of such Judicial proceeding. 

ijii use lllCii Knuaed Jan. 2, 1968. PL 9i) 247. bec 4115. 81 Stat Slfi. umenatd 
April 1 1 lliTO. PL \n zm. bee 40I(aM5). (7l. (8). K4 Slat Uif). renunibe>ea June SA. 
I'.ITJ. V\. UI-Mb. sec :mimil). 86 SUt 326. redesignated and amended. Aii^Ubi 21. 
l!i7l. iM. !M m bee riUlkaxh, 88 Sut 562. 56:1. amended April 21. VM, PL Ul- 
^7 1. St-!. IJ.. !M, ^'lai ;I76 , amended Sept. 24. 1977. P !. 115-1 12. sec fi. 91 Stat 912. 
amendi.r.ov I. r.».S. PL 95-561. »ec 1245. 92 Stul iJ54 

AVAllJiBlUTY OP APPROPRIATIONS 

Skc 4i.*{ Notwithstanding any other provision of law, unless ex- 
pit*:>.^l> in limitation of the provisions of this title, funds appropri 
.i!* d lor any fibtal year to carry out any of the progranis to wliii h 
thib title lb applicable shall remain available for obligation and ex 
pendituro until the end of such fiscal year. 

• jn VSi iLViii EiirftiL-a ()Lt ir>. 1968. PL 9u 576. htc mUb). H2 Sun H>'M. 
..iiititJi'l Viiril l.'i 1970. PL 91 2:iO, sec. 40l(aM9). H4 Sut 16(i, rcnunilHita June 
Jt. r»:j I' I Mj i,ec ■{Olittxn. K6Slat 32ri, ami'iuleii August 2). 1974 V\. 91 
Nil MilH.inJ*. Hh but 

rONTINC;ENT EXTENSION OK PROC.RAMS 

Sir 414 * la I Unless the Congress in the regular session which 
iM.iib prior to the beginning of the terminal fiscal year— 

ih ul the authorization of appropriations for an applicable 
program, or 
r>) of tin* (jurat lull ol an applicable program; 

:>i-«tt n u( l*url II III lull 111 uf I* 1. ^\ providr:» jn UMuw* 

lilt I'i ui million 111 ut the (iefirr.il )-aJii« .iIohi I'rovtvtniiv Atl. ribUnit In iIm i»*ulii> 

».« ill t hi I .i|.|*iti ,tMi |tii*(V«itiii'. kh:iil niil up|ilv In ihr liid.^ hinu Hrlu^rr <'ltildi> ii A>>t>l 

iiiti \ii ••! I'I I |iii>):i.iiti III liiMiMiiii A*Kivl.tMf r liir fi'iii itttiiiiiil fiur(wr>r fur litilmlu 

til VI ft liih. • t liililii ii 
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(Al has passed or has formally rejected legislation which 
would have the effect of extending the authorization or dura- 
tion (as the case may be) of that program; or 

(B) by action of either the House of Representatives or the 
Senate, approves a resolution stating that the provisions of this 
section shall no longer apply to such program; 
such authorization or duration is hereby automatically extended 
for- 

(il two additional fiscal years for any applicable program au- 
thoriztjd to be included in the Appropriation Act for the fiscal 
year preceding the fiscal year for which appropriations are 
available for obligation* or 

<ii) one additional fiscal year for any other applicable pro- 
grain 

The amount appropriated for each additional year shall not exceed 
the amount which the Congress could, under the terms of the law 
for which the appropriation is made, have appropriated for such 
program during such terminal year. 

(bXU For the purposes of clause (A) of subsection (a), the Con- 
gress shall not have been deemed to have passed legislation unless 
such legislation becomes law. 

i2) !n any case where the Commissioner is reauired under an ap- 
plicaole statule to carry out certain acts or make certain determi- 
nations which are necessary for the continuation of an applicable 
program, if such acta or determinations are required during the 
terminal year of such program, such acts and determinations shall 
be required during any fiscal year in which thst part of subsection 
(a) which follows clause (B) thereof is in operation. 

120 II .SC 1221111) Kiiucled Auguit 21. 1S?4. P L Sa-m Sec f»(HkuX2). 88 Slal r>63; 
uiiioiulinl fkiiibcr :i. 1U80, P U etc. 1301, 94 Slat. 1496; eee al«o general refer 

enL-e Oct 17. 1U7U. P L. 96-88. esc. 801, 93 SUt 677. 

PAYM£NT8 

Sec 4 If). Payments pursuant to grants or contracts under any 
applicable program may be made in installments, and in advance 
or by way of reimbursement, with necessary adjustments on ac- 
count of overpayments or underpayments, as the Commissioner 
may determine. 

iJo use I2:i2d» Enacted Aprti 13. 1970. P L 91-2:iO. sec 4(:LuXlO). 84 Slal 170. 
rcMiuiiilicrca June 23. 1972. P.L 92-318. sec 30UaKl). 86 Stul 32G, redcbigiialed Nov 
I, 11I7H. I* L nfi-fjUl. hcc. 123HaKU. 92 Suil. 2342. amended by general reference Oct 
n. VJV.i, Vi. %-88.8ec 301. 93 Slat. 677 

Subpart 2— Planning and Evaluation of Federal Education 
Activities 

PHOGRAM PLANNING AND EVALUATION 

Skc lUl Sums appropriated pursuant to section 40(Kd) may in- 
clude for any fiscal year for which appropriations are otherwise au- 
thorized under any applicable program not to exceed $25,000,000 
which shall be available to the Secretary, in accordance with regu- 
lations pi escribed by him, for expenses, including grants, contracts. 
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! other payments, lor U> planning fur the succeeding year for any 

! i>iii'*lt progn ni. and (2) evaluation of such programs. 

use Kn4ic»cd Augusl 21. in74, PL iKI-aW). Bee .WlHaxaKCl. 88 Slat 

ANNUAL EVALUATION RErORTS 

Sec 417 uw Nol hiler than December 31 of each year, the Secre- 
tary shall transmit to the Committee on Education and l^abor of 
the House of Representatives and the Committee on Labor and 
ihunan Resources of the Senate an annual evaluation report which 
evaluates the eli'ectiveness of applicable programs (including com- 
phaiice with provisions of law requiring the maintenance of non- 
] redorai expenditures for the purposes of such applicable progranis) 

? in achieving their legislated purposes together with recommenda- 

relating to such orograras for the improvement of such pro- 
1 grams which will result in greater effectiveness in achieving such 

purposes. In the case of any evaluation report evaluating specific 
programs and proiccts, such report shall— 

(A) set forth goals and specific objectives in qualitative and 
ouantitative terms for all programs and projects assisted under 
the applicable program concerned and relate those goals and 
objectives to the purposes of such program; 
I (B) contain information on fhe progress being made during 

i the previous fiscal year toward the achievement of such goals 

j and objectives; 

! (C) describe the cost and benefits of the applicable p/ogram 

being evaluated during the previous fiscal year and identify 
which sectors of the public receive the benefits of such pro- 
gram and bear the costs of such program; 

iD) contain plans for implementing corrective action and rec- 
ommendations for new or amended legislation where warrant- 
ed; 

i contain a listing identifying the principal analyses and 

] studies supporting the major conclusions and recommendations 

I in the report; and 

jF) be prepared in concise summary form with necessary de- 
tailed duta and appendices, including tabulations of available 
data to indicate the effectiveness of the programs and projects 
by the sex» race, and age of its beneficiaries. 
Repealed. 

tb) Each evaluation report submitted pursuant to subsection (a) 
shall contain (!) a brief description of each contract or grant lor 
evaluation of any program (whether or not such contract or grant 
: was made under section 416) any part of the performance of which 

occurred duiing the preceding year, ri) the luithc of the firm ot in- 
dividual who lb to carry out the evaluation, and (*J) the amount to 
be paid under the contract or ;,'rant. 

USr liijoci KiLKird August 21. I1»7I. VL !i:|.:mO. Sfc .W>(ux:U{'». KK Stat 
.'ii»4. amendi'il Nov 1. I!i7s. V I. f.J.J. .^i-c \2U\t^K f2 Stat SA^A, uiiu'iidL-d Auj; 
l». Pl7«l, |> I •»» II. :,u lili». IM Sl.il lelkthve 0(t I. I'I7HI. Qincmkd OtioUr :i 
\Wi PL ,r\ ^tt tMSl.it I4fi7. ..nici.dcd Octohtr 111. I'lHl. PI. DHfill. 

M-t 7115. JIH Slut Jlllfi 

0_ ' r.ir..^i.iph i.'t .,1 s«ilinii II7'.4' W.I'. fijN /\m« li. !•»?:» |»|. 'lU III. m lihl {»IMiii (IJ 

MtiliM IKI I I'i7/M 
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RBNEWAL EVALUATION REPORTS 

Sec. 418. (a) In the case of any applicable program for which— 

(1) the authorization of appropriations expires; or 

(2) the time during which payments or grants are to be made 
expires; 

not later than one year prior to the date of such expiration, the 
Assistant Secretary shall submit to the Committee on Education 
and Labor of the House of Representatives and the Committee on 
Labor and Human Resources of the Senate a comprehen ive eval- 
uation report on such program. 

(b) Any comprehensive evaluation report submitted pursuant to 
subsection (a) shall contain — 

(1) a history of the program concerned, including— 

(A) a history of authorizationa of appropriations^ budget 
requests, appropriations, and expenditures (including, 
where applicable. State and local expenditures) for sucn 
programs; 

(B) a history of legislative recommendations with respect 
to such program made by the President and the disposition 
of such recommendations, and 

<C) a history of legislative changes made in applicable 
statutes with respect to such program; 

(2) assuming a continuation of such program, recommenda- 
tions for improvements (including legislative changes and fund- 
ing levels) in such program with a view toward achieving the 
legislative purposes of such program; 

(3) a compilation and summary of all evaluations of such pro- 
gram; and 

(4) a recommendation with respect to whether such program 
should be continued, and the date of ita expiration, and the 
reasons for such recommendations. 

(20 U C 122Gdl Enacted Augiut 21, 197<» P.L 93-380. sec. 50G(aM3XC). 88 Sut. 
565. umended Nov. 1. 1978» P.L. 95-561. &ec. 1246(c). 92 Stat 2354; Bee also gen- 
eral reference Oct 17. 1979. P.L 96^, lec. 30!. 93 SUi. 677. 

BVALUAT20N BY THK COMPTROLLER Q£N£RAL 

Sec. 419. (a) The Comptroller General of the United States shall 
review, audit, ani evaluate any Federal education program upon 
request by a committee of the Congress having jurisdiction of tne 
statute authorizing such program or, to the extent personnel are 
avaiia'iile, upon request by a member of such committee. Upon such 
request, he shall (1) conduct studies of statutes and regulations gov- 
erning such program; (2) review the policies and practices of Feder- 
al agencies admmistering such program; (3) review the evaluation 
procedures adopted by such agencies carrying out e >^h program; 
and (4) evaluate particular projects or programs. Tht jmptroller 
General shall compile such data as are necessary to carry out the 
preceding functions and shall report to the Congress at such times 
as he deems appropriate his Hnaings with respect to such program 
and his recommendations for such modifications in existing Taws, 
regulations, procedures and practices as will in his judgment best 
serve to carry out effectively and without duplication tlie policies 
set forth in education legislation relative to such program. 
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(b» In carrying out his responsibilities as provided in subsection 
: .\ shall give particular attention to the 

p act ce of hederul agencies of contracting with private firms, orga- 
ni/ations. and individuals for the provision of a wide range of stud- 
ies and services (such as personnel recruitment and training, pro- 
gram evaluation, and program administration) with respect to Fed- 
eral education programs, and shall report to the heads of the agen- 
; ties concerned antftn the Congress his rtndings with respect to the 

necessity for such contracts and their effectiveness in serving the 
objectives established in education legislation. « ^ "B tne 

wwj'l.V"". ^'"^ ^""^^ authorized to be appropriated under 
section 4()()id), there are authorized to be appropriated such sums 
as may be necessary to carry out the purposes of this section, 
use \m) EnocUd June 23. 1972, P.L 92-318. tc. 304, 86 SUt. 333. 

PROHIBITION AGAINST USK OF APPROPRIATED FUNDS FOR BUSING 

Sec 420. No funds appropriated for the purpose of carrying out 
any applicable program may be used for the transportation of stu- 
dents or teachers (or for the purchase of equipment for such trans- 
portation) in order to overcome racial imbalance in any school or 
school system, or for the transportation of students or teachers (or 
for the purchase of equipnrient for such transportation) in order to 
carry out a plan of racial desegregation of any school or school 
system, except for funds appropriated Pursuant to title I of the Act 
of September 30, 1950 (FuWic law 874, 81st Congress), but not in- 
eluding any portion of such fund-^ as are attributable to children 
m?nC) oHhlt I'i^^^^^^'^^^ °f 3(dX2) or section 

, <liO use. 1228) Enacted Auguit 21, 1874, P.L 93-380. sec. 252. 88 Sui. 519 

PAhT C— General Requirbmentb and CoNmriONS Concerning 
THE Operation and Administration op Education Programs; 
Ueneral Authority op the Commissioner op Education 

; appuca3iuty 

Sec 421. Thj provisions of this part (except as otherwise provid- 
ed) shall apply to any program for which the Commissioner has ad- 
mm strati ve responsibility, as specified by law or by delegation of 
authjrity pursuant to law. j uc.cBauu. ui 

.tm^ttit-d October 12. 1976, PL 94-482. •ec. 404(a). 90 Sal 2230. Viso ueneru 
rt-ffri nc^ Oct 17. 1979. F L 96-88. aec. 301. 93 Sut 677 ^ 

Subpart I— General Authority 

ADMINISTRATION OF EDUCATION PROGRAMS 

Str 421 A. (a) The Coininissioner is authorized to delegate any of 
his functions under any applicable program, except the making of 
regulations and the approval of State plans, to any officer or em- 
ployee of the rfTice of Education. 

ih) In administering any applicable program, the Commissioner 
IS authorized to utilize the services and facilities of any agency oi 
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the Federal (lovernment and of any other public or nonprofit 
agency or institution in accordance with appropriate agreeiiienta. 
and to piiy for such services either in advance or by way of reim- 
bursement, as may hi: agreed upon. 
(c)> ( ImA) Kxcept in the case of a law which— 

(i) authorizes appropriations for carrying out. or controls the 
administration of. an applicable program, or 

(ii) is enacted in express limitation of the provisions of this 
paragraph. 

no provision of any law shall be construed to authorize the consoli- 
dation of any applicable program with any other program. Where 
the provisions of law governing the administration of an applicable 
program permit the packaging or consolidation of applications for 
grants or contracts to att«iin simplicity or effectiveness of adininis* 
tration. nothing in this subparagraph shall be deemed to interfere 
with such packaging or consolidation. 

(B) No provision of any law v/hich authorizes an appropriation 
for carrying out. or controls the administration of. an applicable 
program shall be construed to authorize the consolidation of any 
such program with any other program unless provision for such a 
consolidation is expressly made thereby. 

(C) For the purposes of this subsection, the term "consolidation" 
means any agreement, arrangement, or the other procedure which 
results in— 

(i) the commingling of funds derived from one appropriation 
with those derived from another appropriation. 

(ii) the transfer of funds derived from an appropriation to 
the use of an activity not authorized by the law authorizing 
such appropriation, 

(iii) the use of practices or procedures which have the effect 
of requiring, or providing for, the approval of an application 
for funds derived from different appropriations according to 
any criteria other thars those for which provision is made 
(either expressly or implicitly) in the law which authorizes the 
appropriation of such funds, or this title, or 

(ivi as a matter of policy the making of a grant or contract 
involving the use of Sunds derived from one appropriation de- 
pendent upon the receipt of a grant or contract involving the 
use of funds derived from another appropriation. 
(2HA) No requirement or condition imposed by a law authorizing 
appropriations for carrying out any applicable program, or controN 
ling the administration thereof, shall be waived or modified, unless 
such a waiver or modification is expressly authorized by such law 
or by a provision of thi« title or by a law expressly limiting the ap- 
plicability of this paragraph. 

(B) There shall be no limitation on the use of funds appropriated 
to carry out any applicable program other than limitations im- 
posed by the law authorizing the appropriation or a law controlling 
the adininisti Jition of such program; nor shall any funds appropri- 
ated to carry out an applicable program be allotted, apportioned. 



'SiN.:!.M) :tllJ(i»ol n. t)2-:ilH provider Mfulluwt 

■iiniu- |.fyvi»ii im til koilian 421(c) of the Ucnerul liducolion rrovintona Acl vliull Ih; eai'tlive 
ujNtii iliv (luh' of ( <iuclnu-iil o( tU'ia Act No pruvuiun of any luw wirch iu incuiividlcitt witli wuch 
Mxliuti rJlu) ttlmll Im- iffi\live nur nhflU uiiV tuch provision conlrul lu the uxtciit ul »iich iticon- 
ttitiUiu y, uiih M Milt h u luw m eiiucM »fUr the dule of i'lmctment of thiM Act " 
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allocated, or otheiwise distributed in any manner or by any 
; method different IVoni that specifiea i.i the law authorizing the ap- 

propriation. 

CI) No person holding oHice hi the executive branch of the Gov- 
ernment shall exercise any authority which would authorize or 
effect any activity prohibited by paragraph (1) or (2). 

(4) The transfer of any responsibility, authority, power, duty, or 
obligation subject to this title, from the Commissioner to any other 
ullicer in the executive branch of the Government, shall not affect 
the applicability of this title with respect to any applicable uro- 
gram. J rr V 

(20 use Em.itcd A 13, 1970. PL 91-230. sec 40|UXI0>. 84 Slal IGG; 

i lul^'lM'^^r-ni" ; :r * l^^'^^l ^OlJaMU. SS SUt. a^l; amended June 2:1 

. h.i>, -nu" "'-'V^^J* ^21 redefli^nati d June 

' ^WM***''^- r i- "''"^ ^ Slot. 033; redewgnu.ed Augu»l 21. 1071. P I. JKI- 

; ■ ni .w*^-.** general reference Oct. 17. 1979. F L flG-88. ^• 

.lui. D.f 51 ut o77 

COLLECTION AND DISSEMINATION OF INFORMATION 

Sec. 422. (a) The Commissioner shell— 

(I) prepare and disseminate to State and local educational 
agencies and institutions information concerning applicable 
programs and cooperate with other Federal officials who ad- 
minister programs affecting education in disseminating infor- 
mation concerning such programs; 
; (2) inform the public on federally supported education pro- 

grams; 

Ki) collect data and information on applicable programs for 
the purpose of obtaining objective measurements of the effec- 
tiveness of such programs in achieving their purposes; and 

N) prepare and publish an annual report (to be referred to as 
"the Coinmissioner'a annual report") on (A) the condition of 
education in the Nation, (B) developments in the administra- 
tion, utilization, and impact of applicable programs, (C) results 
of investigations and activities by the Office of Education, and 
i (D) such facta and recommendations as will serve the purpose 

for which the Office of Education is established (as set forth in 
section 403 of this Act}. 
^ ill) The Commissioner's annual report shall be submitted to the 
( ongress not later than June 30 of each calendar year. Tlie Com- 
nus.Moners annual report shall be made available to State and 
local educational agencies and other appropriate agencies and insti- 
tutions and to the general public. 

U*J The Commissioner is authorized to enter into contracts with 
public or private agencies, organizations, groups, or individuals to 
J carry out the provisions of this section. 

iJOUSC EiiJttiiJ April I.I. 11170. !»L 111-230. sec 4l>.laXlOK 84 Slal Hili. 

f « iiumhertd .iune ZX V I. l»2-:nH. mc IIIIHunIi. .Mli SUl .120. unitndtd June t,\ 

llnJ. IM. irj ;UK. :,ec :iniib)(2)(lii. 80 Sinl MIC, uinended October 12 I1I7G PL Ul 
bir 40U|bi. ;J0 SUif 'lt\\X see aUo tjenerni reference Ocl 17. 11)79. PL yi;-K8. 

face .ml. uriSidt !»?? 

CATAl.O(l iW KK«KRAI. KDUCATION ASSISTANCE PROOHAMS 

^ Skc VIW The Commissioner shall prepare and make available in 

r-n 1/^" ^"^'^ appropriate a catalog of all Federal educa- 

OCQ 
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(1) identify each such program, and include the name of the 
L7na^7r '^f «"t»io«-i2ing statute, the specific Federal adiniuist- 

of ♦ r'^^ri""* ^ brief description of such program; 

Kl) set forth the availability of benefiU and eligibility restric 
tions in each such program; ^ 

'3) set forth the budget requesU for each such urogram oast 
appropriations, obligations mcurred. and pertinent financial 
information indicating (A) the size of each such program for se- 
lected fiscal years, and (B) any funds remaining available; 
, (4) set forth the prerequisites, including the cost to the recip- 
lent of receiving assistance under each such program, and any 
dut^ies required of the recipient after receiving benefits; 

identify appropriate officials, in Washington, District of 
Columbia, as well as in each State and locality (if applicable) 
to whom application or reference for information for each such 
program may be made; 

(6) set forth the application procedurea; 

(7) contain a detaHed index designed to assist the potential 
beneficiary m identifying all education assistance programs re- 
lated to a particular need or category of potential beneficiaries; 

(8) contain such other program information and data as tl.e 
Commissioner deems necessary or desirable in order to assist 
the potential Progra... beneficiary to understand and take ad- 
vantage of each Federal education assistance program; and 

(U) be transmitted to Congress with the a)mmi3sioner*s 
annual report. 

(20 use I2:nb) Enacted April 13, 1970, P.L. 91-230. tec 40l(aXlO) 84 Ktnt HI? 
COMPILATION OF ASSISTED INNOVATIVE PROJECTS 

Skc 424 The Assistant Secretary shall publish annually a compi- 

!rI.Tin .hi R*** «?«^'^'* programs adminis- 

f.u IV f .t Diviflion. including title III and part C of 

title IV ofthe Elementary and Secondary Education Act of 1905. in 
any year funds are used to carry out such programs. Such coinnila- 
locations ^^^^^^^ according to subject, descriptive terms, and 

I2t) U S C 1231b-ll EnacU-d Augual 21. 197*. P.L, 93-380. «:c 508(u). H8 Slut S6f, 
5(.(.. !,..e ulso general reference Oct. 17. 1879. P L. 96-88. sec 301, 93 Slal 677 • 

REVIEW OP APPUCATIONS 

Sec. 425 (a) In the case of any applicable program under which 
liiuiiicial iissistuiice !s provided to (or through) a State educational 
agency to be expended in accordance with a State plan approved by 
he Coiiimisbioiier. and in the case of the program provided for in 
title I of the Elementary and Secondary Education Act of l'JG5. any 
applicant or recipient aggrieved by the final action of the State 
educational agency, and alleging a violation '^f State or Federal 
law. rules, regiilataons. or guidelines govern..- the applicable pro- 
gram, in (1) disapproving or failing to appro ^ its application or 
piogram in whole or part. (2) failing to provide funds in amounts in 
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Jn^ol^l^J"' «:«quirementa of laws and regulations. (3) ordering, 
n accordance with a final State audit resolution dkerminat on 

.h.Z?r-H °f ""^P""' °f misapplied Federal funds or74) e!' 
uunotuig further assistance for an approved program may w thin 
thirty days request a hearing. Within thirty days Xr^^^receives 
such a request, the State educational agency shall hold a heaHng 
0 the record and shall review such final action. No later thin en 

idtten rU^a^'^'Tf '*'' educational agency shill iSsue it^ 
written ruling, including reasons therefor. If it determines such 

S|.\l'„« "'"^'' ^"{'•"■"'■y ^^^'^^ °^ State law. or the rE. reg 
Idrd'^uTh'jfnafacS '"'^'^ """"'^'"^ P^"^^"'" 

(b) Any applicant or recipient aggrieved by the failure of a State 
'° a"^'*"" after a review under 

An «n±r'^" ^^L"^^^ tPP^ ^ 'he Commissioner 

An appeal under this subwctlon may be token only if notice of 

Xr.lf'fn V ^""^ 9°«"'niMioner within twenty days 

after the applicant or recipient has been notified by the State edu- 
Z Th T'''^ I'he results of it. review under sibs^tion (a). If. 

Commissioner determines the flnal action of 
the btote educational egency was contrary to Federal law or the 
'J'iZ' rt"f;°-"'' «*»ideUnes governing the applSle pr^ 
gram, he shall issue ai) order to the Stote ejucationaf agency mt 
scribing appropriate action to be taken by such agenc?f On sS 
IK^' 1"r?? ?^ '^■'} °f educational age^ncy? f lup^rt 

^ The CommLioner may 
m«vH--m'"''' »nter.m onierB to Stote educational agencies es he 
^c) Each sf„'ffT' ^"•'^ «PP'-°P'-i«»« pending appeal or review. 
«hi« ,^«*^h State educational agency shall male available at reaaon- 
ar!m""*V"u^ .t'?'^' ^ «"'^h applicant or recipient under a pro- 

^.n. ^ny review or appeal such applicant or recipient is con- 
Th If on? Q flection., including records of other applicants 
(d) It any State educational agency fails or refuses to comply 

mt^.n„? P'-'T'^V"'^ °^ *''h order of the S 

missioner under subsection (b), the Commissioner shall forthwith 
terminate all assistonce to the Stote educational agency under the 
applicable program affected. oBci'i-jr unaer me 

(20 use 1231b-2) En»cled Au^uit 21. 1974. PL. 93-380 »ec M&a) 88 Siai '-66 
see also general reference Oct. 17. 1979. P.L. 96-88. ««. 801. sTsui 677 ' 



TECHNICAL ASSISTANCE 



«rfl Ll?.- purpose of carrying out more effectively Fed- 

n^.tL . ^ "S/'''"^* 'he Commissioner is authorized, upon re- 
pH,1nLv ^x^ «nd technical assistonce to State 

educational agencies, institutions of higher education, and. with 
«rv f PT°c? A «PP'-?P'-'ate State educational agency, elemen- 
tary and secondary schools— 

(1) in determining benefits available to them under Federal 

(2» in preparing applications for. and meeting requirements 
of applicable programs; « i «• 

l.r!!llii" ^l"^" '° enhance the quality, inert e e the depth, or 
broaden the scope of aK.ivities under applicable programs; and 
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(4) in order to encourage simplification of applications, re- 
ports, evaluations, and other administrative procedures. 

(b) The Commissioner shall permit local educational agencies to 
use organized and systematic approaches in determining cost allo- 
cation, collection, measurement, and reporting under any applica- 
ble program, if he determines (1) that the use of such approaches 
will not in any manner lessen the effectiveness and impact of such 
program in achieving purposes for which it is intended, (2) that the 
agency will use such procedures as will insure adequate evaluation 
of each of the programs involved, and (3) that such approaches are 
consistent with criteria prescribed by the Comptroller General of 
the United States for the purposes of audit. For the purpose of this 
subsection a cost is allocable to a particular cost objective to the 
extent of relative benefits received by such objective. 

(c) In awarding contracts and grants for the development of cur- 
ricula or instructional materials, the Commissioner and the Direc- 
tor of the National Institute of Education shall-- 

(1) encourage applicants to assure that suca curricula or in- 
structional materials will be developed in a manner conducive 
to dissemination through continuing consultations with pub- 
lishers, personnel of State and local educational agencies, 
teachers, administrators, community representatives, and 
other individuals experienced in such dissemination; 

(2) permit applicants to include provision for reasonable con- 
sultation fees or planning coats: and 

(3) insure that grants to public agencies and nonprofit pri- 
vate organizations and contracts with public agencies and 
private organizations for publication and dissemination of cur- 
ricula or instructional materials, or both, are awarded competi- 
tively to such agencies and organizations which provide assur- 
ances that the curricula and instructional materials will reach 
the target populations for which they were developed. 

(d) The Commissioner's annual report shall contain a statement 
of the Commissioner's activities under this section. 

(2U U SC \Z\\c) Gnucted April 13. 1970. P.L. 91-230. sec. 401(aX10>. 84 Slal IGl; 
renumbered June 23. ii)72. P.L 92-318. sec. SOKaXI). 86 Stat. 326; redcbigimlcd 
Augi at 21. 1974. P L 93-380. gee. 508(a), 88 Stet. 565; amended Nov. 1. 1978. P U 05- 
561. sec 12(8. 92 Stat 2354. 2355; see alio general reference Oct. 17. 1979. P L 96- 
88. aec 301. 93 Slul 677. 

EQUAUZATtON ASSISTANCE 

Sec. 42r>A. (a) The Commissioner is authorized from the sums ap- 
propriated pursiiant to subsection (d) to make grants to States to 
assist in developing and implementing plans to revise their systems 
of financing elementary and secondary education in order to 
achieve a greater equalization of resources among school districts. 
Any State desiring to receive such a grant shall (1) submit an ap- 
plication approved by the State legislature for such funds, (2) pro- 
vide that State funds wiM match the Federal funds on a dollar for 
dollar basis, and (3) sb' // how these efforts build upon the knowl- 
edge gained through the plans developed pursuant to section 842 of 
the Education Amendments of 1974. 

(b) The Commissioner is authorized, from sums appropriated pur- 
suant to subsection (d), (I) to develop and disseminate models and 
materials useril to the States in planning and implementing revi- 
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: in school finance in nrovWin^ rhp^. '^"i**? ^ ^ 

of 'EaStSr 'Sris^lJL^ ? ""JJ^ ^i^f'i" the Office 

•nation on the sTatel'^ffoi^L """'"'"^ f""" '"f"-- 

resources for elemenLv ^„n5^^ ^^l^***" «l"a"2ation of 
an analys s of what f « lCd„*ir ^^l?"'^^^^' '2) develop 
available m^Zr^S\i Ml^ffl^VA V?""f'' ^''^ f""'^ 
and di^enUnate U,fr°i;uU^f thb ^-end.enta of 1974 

• r^.Ke;fi-a\'^t?;sV„;f^^^^^ 

purposes of this, section. isepi^moer ao. 198d. for the 

PARENTAL INVOLVnigNT AND OISSEMINATIOM 

achieving its purposes hTiAnll *" program in 

sped toLch Ivo^'J^ttXr^ '^^^^^^^^^^^l''''^ ^'th re- 
such participati'^f iftfi „^ "^^ designed to encourage 
provi/^ KayLnL^ E2S^^. determination 
: for such paymSlhSl- ^^"'^^t'""*! ««encie3. applications 

P-- ogrfms^?d'"pM1^ " *H'- 

17. 197y. P L 9B-8a. ^ SOl.sTsm^ ^ «f"ence Oct 

USE or KUNOS WITHHELD FOR FAILURE TO COMPLY WITH OTHER 
PROVISIONS OF FEDERAL LAW 

ment. or rcallolment is based exc^ud^d all data rplinnf.^ 
educational agencies of the State whiron hrjate -f thTA" 
sioner's action are ineligible to re^e ve the P?derfll fiLn S^"'"?'!' 
aiice involved because of a failure to comp'y wi'UXv Zt' 
ERIC ' ' ''"^ appropriated'flfnd"' which w^;! ."it'bJ 
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17. l'J7y. P L. 'JC-SSrsec Ml 93 Stat 677 ' Oct 

AUTHORIZATION TO FURNISH INFORMATION 

? ^"'^ ''"^^^ organizations, and individuals. 

Subpart 2- Administration: Requirements and Limitations 
appucations 

exD?Llv"inVimi?y^*''^?"i'"« other provision of law. unless 
expressly in limitation of the provis ons of this sppHnn 

reSiS'fh^u'e^^r"" ^f^*" «^ ^ P-cticable. develop and 

at "^ies7nTno?in«^fi''^"°" §"^."^ ^ educational 
i^n«i n applicable pr^rams administered by State educa- 

Scies^Purs^antS f '^"i^""^ distributed to such l^al 

objective formula, and ^'•^ch applica- 

h, ^ ^''^ application for as ...any of 

Ihcbe programs as ip practicable; ^ 

(2) a common application for grants to local educational 

.«enc,e.s ,n app .cabre programs aSministered^y Sla"e educa 

(.») a common application for grants to local educational 
ues in applicable programs which are directly adi S 
tcr»d by the (Commissioner, and such applicatio n s all be S 
'.raCfcahl^'' for as many o7 these progran5L i^ is 

i-'llUSC KiiiKlod Nov 1. I!)7K. PI. yr, SCI stc I^i l Wi, I III) 

..U..«uKrulr.(.,nK.Oct 17. I'..?!). P I. y,;.8H soc 111) Stat 677 ' 



304 



(i4 

RE(;UlJiTiONS: aEQUIHEMENTS AND ENFORCEMENT 

Sec 431 (a.Kl) For the purpose of this section, the term 'Ve^'ula- 
tion" means any rules, regulations, guidelines, interpret'itions, 
orders, or requirements of general applicability prescribed by the 
Commissioner. 

(2) Regulations issued by the Department cf aiealth, Education, 
and Welfare or the Ofiice of Education, or by any official of such 
agencies, in connection with, or affecting, the admmistration of any 
applicable progranr. shall contain imi^ediately following each sub- 
stantive provision of such regulationc, citations tc the paiticular 
section or sections of statutory law or other legal authority upon 
which such provision is based. 

(bXl) No proposed regulation prescribed for the administration of 
any applicable program may take effect until thirty days after it is 
published in the Federal Register. 

(2kA) During the thirty-day period prior to the date upon which 
such regulation is to be effective, the Commissioner shall, in ac- 
cordance with the provisions of section 653» of title 5, United States 
Code, offer any interested party an opportunity to make comment 
upon, and take exception to. such standard* rule, regulation, or 
general requirement and shall reconsider any such standard, rule, 
regulation, or general requirement upon which comment is made 
or to which exception is taken. 

(B) If the Commissioner determines that the thirty-day require- 
ment in paragraph (I) will cause undue delay in the implementa- 
tion of a regulation, thereby causing extreme hardship for the m- 
tendcd beneficiaries of an applicable program, he shall notify the 
Committee on Education and Labor of the House of Representa- 
tives and the Committee on Labor and Human Resources of the 
Senate. If neither committee disagrees with the determination of 
the Commissioner within 10 days after such notice, the Commis- 
sioner may waive such requirement with respect to such regula- 
tion. 

(c) All such regulations shall be uniformly applied and enforced 
throughout the fifty States. 

(dxll Concurrently with the publication in the Federal Register 
of any final regulation (except expected family contribution sched- 
ules and any amendments thereto promulgated pursuant to sec- 
tions 428(aK2) (D) and (E) and 482(a) (1) and (2) of the Higher Edu- 
cation Act of 1965) of general applicability as required in subsec- 
tion (b) of this section, such final regulation shall be transmitted to 
the Speaker of the House of Representatives and the President of 
the Senate Such final regulation shall become effective not less 
tlian forty-five days after such transmission unless the Congress 
shall, by concurrent resolution, find that the final regulation is in- 
consistent with the Act from which it derives its authority, and dis- 
approve such filial regulation in whole or in part. Failure of the 
Cont'ress to adopt such a concurrent resolution with respect to any 
such final regulation prescribed under any such Act, shall not rep- 
robeiU. with respect to such final regulation, an approval or finding 
oi conbibtency with the Act from which it derives its authority iar 
any nur|)Ose. nor shall such failuiu to adopt a concurrent nsnlu 
lion be construed as evidence of an approval or finding ofcon^iijl- 
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ency ii(*cessary to establish a prima facie case, or an inference or 
presumption, in any judicial proceeding. 

(2) The forty-five day period specified in paragraph (1) shall be 
deemed to run without interruption except during perio(is when 
either i louse is in adjournment sine die, in adjournment subject to 
the call of the Chair, or in adjournment to a day certain for a 
period of more than four consecutive days. In any such period of 
adjournment, the forty-five days shall continue to run, but if such 
period of adjournment is thirty calendar days, or less, the forty-five 
day period shall not be deemed to have elapsed earlier than ten 
days after the end of such adjournment. In any period of adjourn- 
ment which lasts more than thirty days, the K)rty-nve day period 
shall be deemed to have elapsed after thirty calendar days has 
elapsed, unless, during those thirty calendar days, either the Com- 
mittee on Kducation nn J U;bor of the House of Kepresentatives, or 
the Committee on Labor and Human Resources of the Senate, or 
both, shall have directed its chairman, in accordance with said 
committee's rules, and the rules of that Hotise, to transmit to the 
appropriate dejpartment or agency head a formal statement of ob- 
jection to the fmal regulation. Such letter shall suspend the effec- 
tive date of the final regulation until not less ihtn twenty days 
after the end of such adjournment^ during which the Congress may 
enact the concurrent resolution provided for in this subsection. In 
no event shall the final regulation go into effect until the forty five 
day f>eriod shall have elapsed, as provided for in this subsection, for 
both Houses of the Congress.^ 

(e) Whenever a concurrent resolution of disapproval is enacted bv 
the Congress under the provisions of this section, the agency which 
issued such regulation may thereafter issue a modified regulation 
tu govern the same or substantially identical circumstances, but 
shall, in publishing such modification in the Federal Register and 
submitting it to the Speakef of the House of Representatives and 
the President of the Senate, indicate how the modification differs 
from the final regulation earlier disapproved, and how the agency 
believes the modification dispo^^ of the findings by the Congress 
in the concurrent resolution of disapproval. 

(f) For the purposes of subftections (d) and (e) of .his section, ac- 
tivities under sections 404, 405, and 406 of this title, and under title 
IX of the {education Amendments of 1072 shall be deemed to be ap- 
plicable programs. 

(g) Not later than sixty days after the enactment of any prrt of 
any Act alfecting ihv acministration of an^ applicable program, 
till* Coiiimihsioner s^mH submit to the Committee on Flducntion and 
Labor ol tlu- IIoum ai Representatives and the Committee on Uibor 
and Human Hetvourijes oi the Senate a schedule in accordance with 
which the ( oitimissioner has planned to promulgate final regula- 
tions tiiipl?iiieiitiug such Act or part of such Act. Such schedule* 
shall provide that all buch final regulations shall be promulgated 
within one hundred a«id eighty days after the submission of such 
scluuhile Kxcept as is provided in the following sentence, all such 
final legulations bhnll he promulgated in accordance with such 

's«ilitiii .diii .il PI *l| II illii hiiiii^iiuv Tit.liiiit.ll PruvisiuiiK AkH pruviiii n UkiI ' hiilrux 
hulls lilt iiiiii nil i>( Hi iii Ihr (ifiicrul t^lui .iliuii Priivi:»ions Act sh.ili mil u|Hijt4- l«i 

d< I. IV ilii rill I iivi III %:» ill rvKiil.iiioiis isMii'd iiy Uif ( uiiiiiii)Hiii»iier uf frAlututinn («i iiii|iii'iiu iil (he 



bchcihile. If the C umiuibbioiier finds that, due to circumstances un- 
fatejsoen at the time of the submission of any such schedule, he 
cannot comply with a schedule submitted pursuant to this subsec- 
tion, he shall notify such committees of such findings and submit a 
new schedule If both such committees notify the Commissioner of 
their approval ot such new schedule, such final regulations shall be 
promulgated in accordance with such new schedule. 

iJO use V1.\Z\ Eiuat-a April la. 1970. PL 91-230. uec. 401{a)(10). 84 Sial 169; 
renumbered June J^K 1972. V I. 92 :118, tec 30I(aKll 86 SUl 326; amended August 
•J I 1974 V I. 0.i :IHIK >i.-c r)OUja/. KH Slat 566. 568, amended November 29. 1975. V L 
9l" Ui. .%ec- 7. 89 Stat 79r». amended October 12. 1976. P L. 94-482, aec. 405. 90 Stat 
•JJU amended Oct 3. PJ«i». PI, 96-374. »ec 1302. 94 Stai- 1497; ar .ended August 
\:\ Vm. V \. 97 Mfi. sec r>:i.J<aX3;, 95 Stat 453; »te uUo general reference Oct 17. 
IU71I. P L 96-88. t,cc 93 Stat. 677. 

MAINTENANCE Of ^^VQHT DETERMINATION 

Skc 431A {Repealed by P.L 98^^11, sec. 109, 98 Stat. .) 

PROHIBITION AQAIN8T F80KBAL CONTROL OP EDUCATION 

Sec. 432. No provision of any applicable program shall be con- 
strued to authorize any department, agency, officer, or employee of 
the United States to exercise any direction, supervision, or control 
over the curriculum, program of instruction, administration, or 
personnel of any educational institution, school, or school system, 
or over the selection of library resources, textbooks, or other print- 
ed or published instructional materials by any educational institu- 
tion or school system, or to require the assignment or transporta- 
tion of students or feacbera in order to overcome racial imbalance. 

iJuUSC 123Ua) Snacicd April 13, 1970. PL 91-230 »ec 40I(aXlOj. 84 Stat IG9. 
r.m.ml,cr4-dJuf.e23.I972.PL 92-318. SOKuXl). 86 Slat 326. amended June 23. 
nij V L 92 :ilS, 7l7lb). 86 Sut. 3S9, amended October 1-2, 1976, P U 94-482. 
i,rK KMibi. 90 Siai 2230 

LABOR 6TANDARDS 

Stc 4:1:1 Except for emergency relief under section 7 of the Act 
o« September 30, 1950 {Public Law 874, Eighty-first Congress), all 
laborers and mechanics employed by contractors or subcontractors 
on all conbtruction and minor remodeling projects assisted under 
any applicable program shall be paid v^ages at rates not le^ than 
ihobo prevailing on similar construction and mmor remodeling in 
the locality as determined by the Secretary of Labor in accordance 
with the Davis Dacon Act, as amended (40 U.S.a 27ba— 2763-5) 
Tlie Secretary of Labor shall have, with respect to the labor stand- 
aidb bpecified in this section, the authority and f nctions set rortli 
in Reorgani/iihon Plan Numbered 14 of 1950 and section 2 of the 
Act of June i:i, ll);i l, as amended (40 U.S.C. 276c) 

ijH US( IJiJb»Knaclcd April 13. 1970. P I. 9l 2J0.s*:C 40l(uK lOi. 84 Slat WJ, 
rfimii»tMrrid.J.iiii JJ. PJ72.PL 92-318. see 30Ha)( II. BG Stal 
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Subpart 3— Administration of Education Programs and Projects by 
States and Local Educational Agencies 

STAT£ EDUCATIONAL AGENCY MONITORING AND ENKORCEMl^NT 

Sec. 434. (a) In the case of any applicable program in which Fed- 
eral funds are made available to local agencies in a State through 
or under the supervision of a State board or agency, the Coiuiuis* 
sioner may require the State to submit a plan for monitoring com- 
pliance by local agencies with Federal requirements under such 
program and for enforcement by the State of such requirements. 
The Commissioner may require such plan to provide— 

(1) for periodic visits by State personnel of programs admin- 
istered by local agencies to determine whether such programs 
are being conducted in accordance with such requirements; 

(2) for periodic audits of expenditures under such programs 
by auditors of the State or other auditors not under the con- 
trol, direction, or supervision of the local educational agency; 
and 

(3) that the State investigate and resolve all complaints re- 
ceived by the State, or referred, to the State by the Commis- 
sioner relating to the administration of such programs. 

(b) In order to enforce the Federal requirements under any appli- 
cable program the State may—- 

il) withhold approval, in whole or in part, of the application 
of a local agency for funds under the program until the State 
is satisfied that such requirements will be met; except that the 
State shall not fmally disapprove such an application unless 
the State provides the local agency an opportunity for a hear- 
ing before an impartial hearing onicer and such officer deter- 
mines that there has been a substantial failure by the local 
agency to comply with any of such requi.ements; 

(2) suspend payments to any local agency, in >vhole or in 
part, under the program if the State has reason to believe that 
the local agency has failed substantially to comply with any of 
such requirements, except that (A) the State shall not suspend 
such payments until fifteen days after the State provides the 
local agency an opportunity to show cause why such action 
should not be taken and (B) no such suspension shall continue 
in effect longer than sixty days unless the State within such 
period provides the notice for a hearing required under para- 
graph (3) of this subsection; 

(3) withhold payments, in whole or in part, under any such 
program if the State finds, after reasonable notice and onpoi tu- 
nily for a hearing before an impartial hearing officer, that the 
local agency has failed substantially to comply with any of 
such reouireinents. 

Any withliolding of payments under paragraph (3) of this subsec- 
tion shall continue until the State is satisfied that there is no 
longer a failure to comply substantially with any of such require- 
"f^ents 

(20 use \Z\'lc\ KnacUd Apr 13. 1970, P L 91-230. sw. 401(a). 84 Slut 161); re- 
diTbi^iKiUd June 23. PJ72, P I. 92-318, sees 30l(uXI). 501, 86 Slut 32G. 345, umendetl 
Au« LM. IU7I. I* I. ld-:iKO, Bw: 510. 88 Slat 5fi8, 571. umendcd Oci 12. ll)7G. PI. 
91 IH2. M.C r>Ol(fKlK 90 Slat 2237; rede»ignttled end amended Nov I, 1978, P L 95- 
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^^ai ^ «l«o general reference Oct. 17. 1979. P L 

SIN(;i.C STATE APPUCATION 

Sec. 435. (a) in the case of any State which applies, contracts, or 
submits a plan, for participation in any applicable program in 
which Federal funds are made available for assistance to local edu- 
cational agencies through, or under the supervision of, the Stale 
educalionak agency of that State, such State shall subirit (subject, 
in the case of programs under titles I and IV of the Elementary 
and becondary Education Act of 1965, to the provisions of title V of 
such Act) to the Commissioner a general appfication containing the 
asiiurances set forth m subsection (b). Such application may be sub- 
mitted jointly for all programa covered by the application, or it 
may be submitted separately for each such program or for groups 
of programs. Each application iubmittad under this section must be 
approved bv each ofTicial. agency, board, or other entity within the 
State which, under State law, j« primarily responsible for supervi- 
sion of the activities conducted under each program covered by the 
application. 

(b) An application submitted under subsection (a) shall set forth 
assurances, satisfactory to the Commissioner— 

U) that each program will be administered in accordance 
with all applicable statutes, regulations, program plans, and 
applications; 

(2) that the control of funds provided under each program 
and title to property acquired with program funds willbe in a 
public agency, or in a nonprofit private agency, institution, or 
organization if the statute authorizing the program provides 
for grants to such entities, and that the public agency or non- 
profit private agency, institution, or organization will adminis- 
ter such funds and property; 

(3| that the State will adopt and use proper methods of ad- 
ministering each applicable prO^am, including— 

(A) monit^rint' of agencies, institutions, and organiza- 
tions responsible for carrying out each program, and the 
enforcement of any obligations imposed on those agencies, 
institutions, and organizations under law, 

(B) providing technical assistance, where necessary, to 
such agencies, institutions, and organizations, 

(C) encouraging the adoption ofpromiaing or innovative 
educational techniques by such agencies, institutions, and 
organizations, 

(D) the dissemination throughout the State of informa- 
tion on program requirements and successful practices, 
and 

(E) the correction of deficiencies in program operations 
that are identified through monitoring or evaluation; 

i-i) that the State will evaluate the effectiveness of covered 
programs in meeting their statutory objectives, at such inter- 
vals (not less often than once every three years) and in accord- 
ance with such procedures as the Commissioner may prescribe 
by regulation, and that the State will cooperate in carrying out 
any evaluation of each program conducted by or for the Secre 
lary or other Federal official; 
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that the State will use fiscal control and fund accounting 
procedures that will ensure proper disbursement of, and ac- 
counting for, Federal funds paid to the State under each pro- 
gram; 

((>) that the State will make reports to the Commissioner (in- 
cluding reports on the results of evaluations required under 
paragraph (-1)) as may reasonably be necessary to enable the 
(Commissioner to perform his duties under each program, and 
that the Slate will maintain such records, in accordance with 
the requirements of section 437 of this Act, and afford access to 
the records as the Commissioner may find necessary to carry 
out his duties; 

(7) that the State will provide reasonable opportunities for 
the participation by local agencies, representatives of the class 
of individuals affected by each program and other interested 
institutions, organizations, and individuals in the planning for 
and operation of each program, including the following: 

(A) the State will consult with relevant advisory commit- 
tees, local agencies, interest groups, and experienced pro- 
fessionals in the development of program plans required 
by statute; 

(B) the State will publish each proposed plan, in a 
manner that ^^vill ensure circulation tnroughout the State, 
at least sixty days prior to the date on which the plan is 
submitted to the Commissioner or on which the plan be- 
comes effective, whichever occurs earlier, with an opportu- 
nity for public commenta on such plan to be accepted for 
at least thirty days: 

(C) the State will hold public hearings on the proposed 
plans if required bv the Commissioner by regulation; and 

(D) the State will provide an opportunity for interested 
agencies, orf[anizations, and individuals to suggest im- 
provements in the administration of the program and to 
allege that there has been a failure by any entity to 
comply with applicable statutes and regulations; ard 

(8) that none ol the funds expended under any applicable 
program will be used to acquire equipment (inclucfing comput- 
er software) in anv instance in which such acquisition results 
in a direct financial benefit to any organization representing 
the interests of the purchasing entity or its employees or any 
&ffilic«te of such an organization. 

(c) Each general application submitted under this section shall 
remain in effect for the duration of any program it covers. The 
('Ommissioner shall not require the resubmission or amendment of 
that application unless required by changes in Federal or State law 
or by other significant changes in the circumstances affecting an 
assurance ia that application. 

i'.*UllS(* I2:J24J| Enocled Nov I. 1978. P.L 95-l>GI. eec l2:i!(oM3i. 92 Slut Zm- 
*j:iir» clormrr mc rcJeattfnated an aec 4ir>l See ulao genera! reference (kl 17. 
IIJ7!I. IM. !H1 HH. i^c 301, 93 Slat fi77; amended (kl. 19. 1984, PL 98-611. sec 
7n(;<u). !i8 Stat 2m 

SINGLE LOCAL £UUCATI0NAL AGENCY AIMi.lCATlON 

Skc VM\ >a) Each local educational agencv which pardcinates in 
an applicable program under wiiich Federal funds are made avail- 
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tion from edSiS rlsearch^ff '"T '!?"*'^'^«"^ '"fo^^ 
projects, and for adopting wheVe ann^^^^^^^ similar 

prigrai I." '£ u ed'totn "P^^J^^'^ unde^ar applicable 
er software' n anrin Ucf ^wgrnf'"'^ (including co.nput- 
in a direct fiiiancful beS « n ^""^ acquisition results 
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, ^tLus -^^"Sr"' application submitted under this section shall 

Sla e ^'J!:'*!f ^T'>" ^f-'^'^ P'-OB'-"'"^* " covers. The 

aiaie ayenties or boards admmistering the progran.s covered by 
the application shall not require the submission or amendment of 
such application unless required by changes in Federal or State 
law or by other significant change in the circumstances affecting 
an assurance in such application. u»cLmib 

i20 use 12:l2ei Enacted Apr 13. 1970. PL 91-230. uc 401(aX10l H4 Sim n« 

1U78. H L U.I-.K.l. sec. 1231(a«3J. 92 Slat. 2345. 2346- i nended Oct 17 1479 !• I ■ii: 
88. «c 301. 93 Sut 677; .mend^ Oct. 19. »84. p'l 98^611. 1 7^^^^^ 

Subpart 4— Records; Privacy; Limitation on Withholding Federal 

Funds 

BECOROS 

Sec. 4:J7. (al Each recipient of 7edera! funds under any applica- 
ble prograni through any grant, subgrant. contract, subcontract. 

u"'"^*" a^angement (other than procurement contracts 
awarded by an administrative head of an educational agency) shall 
keep records which fully disclose the amount and disposition by the 
recipient of those funds, the total cost of the activity7or which the 
funds are used, the share of that cost provided from other sources, 
and stjch other records as will facilitate an effective audit The re- 
cipient shall nriaintain such records for five years after the comple- 
tion of the activity for which the funds are used. 

(b) The Secretary and the Comptroller General of the United 
Stales, or at;y of their duly authorized representatives, shall have 
access, for the purpose of audit examination, to any records of a 
Tr'rr . "'f"''. ""^^^^ related, or pertinent to. the grants, sub- 
grants. contracLs. subcontracU. loans, or other arrangements to 
Which reference is made in subsection (a), or which may relate to 
iable"p"rogram''' '"eopient with any requirement of an appli- 

I'HOmmON OK THE RIGHTS AND PRIVACY OF PARENTS ANII STUDKNTS' 

Skc 4:tH (aHlKA) No funds shall be made available under any ap- 
licable proji.^m to any educational agency or institution whicli 
as a policy o: denying, or which effectively prevents, the parents 
01 students who are or have been in attendance at a school of such 
Trl'^HA '"Staution. as the case may be. the right to in- 

>.pect and review the educational records of their children. If any 
materia or document in the education record of a student includes 
inloriualion on mote tnan one student, the parents of one of such 
sludi'ijls shall have the right to inspect and review only such part 
of such malerial or document as relates to such stuaent or to Imj 

nl u.!!^) V u T"'}" '"fo'-'""t'on contained in such part of such 
nidterial Each educational agency or institution shall establish ap- 
propriaU' procedure.s for the granting of a request by parents for 
acce..,8 to the education records of their children within a reasona- 

' MMion nm> I,. i,u.d a> (he ■Family Eduiuliunul lUghU .nd Privacy Act of l'J74" 
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t ^;!^stti'"i;:;„''iire ^^^^^ 

(B) The fir^t sentence of nubparagraph (A) shall not ooorate to 

111) confidential letters and statements of recommendation 

Iwf iSif 'f?/ '^'^^'^^ prK January ?: 

.h • !l '^"J?" statements are not used for purposes 

lifn S"!!! *^?'^ ''^^^ "Pecifically intended; 

nf i^llL !i '^''^ has signed a wriver of the student's right 
of access under this subsection in accordance with subpara- 
; graph (C). confidential recommendations- suopara 

i (II respecting admission to any educational agency or in- 

stitution, " J ' in 

(11) respecting an application for employment, and 
ognition^^'**^ the receipt of an honor or honorary rec- 
(C) A student or a person applying for admission roav waive hi« 
right of access to confidential i/alemenU descrB hTcYau^e Uii) of 
n3„7-^''"P^ ««iver ahanapplT to recom- 

mendations only If (J) the student is. upon request, notified of the 
suTll±^Tr' <»nfidential recoiSdatio^^^^^^^^^ 

such recommendations are used solely for the purposes for which 

.■ as a condition for admission to. receipt of financial aid from, or re- 

ceipt 01 any other services or benefite from such agency or institu- 

^ ,rrlm "il? ^""'^^ ^^i- ^. """^^ available under any applicable pro- 

iu.T 1? ^'^"'^«''°na' agency or institution unless the parenu of 
students who are or have been in attendance at a school of such 
hifriLIf institution are provided an opportunity for a 

Urs i f^^/S T"'^°''!"ff"""°"' a'^^°'-dan?e with regula- 

i , h/.o ,1^1 ^""^t^ry. to challenge the content of such student's 
^l,?rl ' T°!??*' ^ that the records are not in- 

accurate misleading, or otho-wise in violation of the privacy or 
other rights of students, and to provide an opportunity for the cor 

in?™Har^n °^ ""^ "■'«'^' -"-barfing, or o^herwUe 

reSsTl^H..'^"^ contained therein and to insert into such 
of such reSs ^''P'^"^''"" °f Pa'-en's respecting the content 

or iL*ii^'..ll'n!,'^"'''^'^' ^^'^ term "educational agency 

wl, rh !?hr r P"'»''^°' private agency or institution 

. , i . •^'^c'pient of funds under any applicable program. 
; r.r. J^- f"'P°se8 of this section. the term "education 

..r .?h '^'"^^P' as may be provided other .-/ise in subpara- 

which- ' ' '^"'^"""^"ts, and other materials. 

(i) contain information directly related to a student; and 
(III are inairtaintd by an educational agency or institution 
,, "r,.,y " P"''"'" acting for such agency or institution 
(Ui ihe term "education records" does not include— 

°J '"structional. supervisory, and administrative 
personnel and ediiLutional personnt-i ancillary thereto which 
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are in the sole possession of the maker thereof and which are 
not accessible or revealed to any other person except a substi- 
tute; 

(ii) if the personnel of a law enforcement unit do not have 
access to education records under «ubsection (bKl). the records 
and documents of such law enforcement unit which (I), aie 
kept apart from records described in subparagraph (A), (11) are 
maintained solely for law enforcement purposes, and (III) are 
not made available to persona other than law enforcement offi- 
cials cf the same jurisdiction; 

(iii) in the case of persons who are employed by an educa- 
tional agency or institution but who are not in attendance at 
such agency or institution, records made and maintained in 
the nornial course of business which relate exclasively to such 
person in that person's capacity as an employee and are not 
availabU; fur use for any other puroose^ or 

(iv) records on a student wno la eighteen years of age or 
older, or is attending an institution of post^condary education, 
which are made or maintained by a physician, psychiatrist, 
psychologist, or other recognised professional or paraprofes- 
sional acting' in his professional or paraprofessiof»al capacity, 
or assisting m that capacity, and which are made, maintained, 
or used only in connection with the provision of treatment to 
the student, and are not available to anyone other than per- 
sons providing such treatment, except that such records can be 
personally reviewed by a physician or other appropriate profes- 
sional of the student's choice. 

if)) (A) For the purposes of this section the term "directory infor- 
mation" relating to a student includes the following: the st»jdcnt'8 
name, address, telephone listing, date and place of birth, majo. 
field of study, participation in officially recognized activities and 
sports, weight and height of ir/embers of athletic teams, dates of at^ 
tendance, degrees and awards* received, and the most recent previ- 
ous t*ducational a^^encv or institution attended by the student. 

(H) Any educalionaf agency or institution maning public directo- 
ry inlormation shall give public notice of the categories of informa- 
tion wliieh it has designated as such information with respect to 
eacii student attending the institution or agency and shaiS allow a 
reasonable period of time after such notice has been given for a 
parent to inform the institution or agency that p,ny or all of the 
mioimation designated should not be released without the parent's 
prior consent. 

ihi'.l) No funds shal! be made available under any applicable pro- 
giani to any educational agency or institution which has a policy 
oi piactice ol permitting the release of education records (or per- 
sonally identifiable information contained therein other than direc- 
Uuy uilorniation, as defined in paragraph (5) of subseciion (a)) of 
students without the written consent cf their parents to any indi- 
vidual, agency, or organization, other than to the following— 

(A) (»ther school officials, including teachers within the edu- 
caliomil institution or local educational agency, who have been 
de(ei mined by such agency or institution to have legitimate 
educational interests; 

iHi ollicials of other schools or school systems in which the 
.slU(irn( seeks or intends to enroll, upon condition that the stu- 
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dent's parents be notined of the transfer, receive a copy of the 
record if desired, and have an opportunity for a hearing to 
challenge the content of the record; 

(C) authorized representatives of (i) the Comptroller General 
of the United Stntes. (ii) the Secretary, (iii) an administrative 
head of an education agency (as defined in section 408(c)), or 
(iv) State educational authorities, under the conditions set 
forth in paragraph (3) of this subsection; 

(D) in connection with a student's application for, or receipt 
of. financial aid; 

»E) State and local officials or authorities to whom such in- 
formation is specifically required to be reported or disclosed 
pursuant to State statute adopted prior to November 19, 1974; 

(F) organizations conducting studiea for, .or on behalf of, edu- 
cational agencies or institutions for the purpose of developing, 
validating, or administering predictive tests, administering stu- 
dent aid programs, and Improving instruction, if such studies 
are conducted in such a manner as will not permit the person- 
al identification of studenta and their parents by persons other 
than representatives of such organizations and such informa- 
tion will be destroyed when no longer needed for the purpose 
for which it is conaucted; 

(G) accrediting organizations in order to carry out their ac- 
crediting functions; 

(Ii) parents of a dependent student of such parents, as de- 
fined in section 152 of the Internal Revenue Code of 1954; and 
(1) subject to regulations of the Secretary, in connection with 
an emergency, appropriate persons if the knowledge of such in- 
formation is necessary to protect the health or safety of the 
student or other persons. 
Nothing in clause (E) of this paragraph shall prevent a State from 
further limiting the number or type of State or local officials who 
will continue to have access thereunder. 

(2) No funds shall be made available under any applicable pro- 
gram to any educational agency or institution which has a policy 
or practice of releasing, or providing access to, any personally iden- 
tifiable information in education records other than directory infor- 
mation, or as is permitted under paragraph (1) of this subsection. » 

(A) there is written consent from the student's parents speci- 
fying records to be released, the reasons for such release, and 
to wiiom, and with a copy of the records to be released to the 
student's parents and the student if desired by the parents, or 

(B) such information is furnished in compliance with judicial 
order, or pursuant to any lawfully ibsued subpoena, upon con- 
dition that parents and the students ore notified of all such 
orders or subpoenas in advance of the con.oliance therewith by 
the educational institution or agency. 

i'M Nothing contained in this section shall preclude authorized 
representatives of lA) the Comptroller General of the United 
States, the Secretary, iV) an administrative head of an educa- 
tion agency or (I)) Siate educational authorities from having access 
to student or otliei records wiiicli may be necessary in connection 
with the audit and evaluation of Federally-supported education 
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P/y"' ?^ connection with the enforcement of the Federal 
legal requirements which relate to such programs: Provided 
except when CO lection of personally identtte inforS^^ 
cl&»"S°"'t^ by Federal law. any data collected by such X 
cials shall be protected m a manner which will not permit the oer- 
son^ Identification of students and their parents ^y Tt her tC 
"k^'^' ^".^ ^"^^ personally identifiVble data shall be de 
Empn^'^'r^pl^ for «uch audit, evaluation, and en- 

/StTf ^[ F^eral legal requirements, 
record w Lui"*"?'"^^' or imititution shall maintain a 

record, kept with the education records of each student, which will 
ndicate afl individuals (other than those specified in pa rag a^^^^^^^ 
i^l Jli*''^ subsectiu)n), agencies, or organ&ons which liave re- 
?.ini^K°' ""^t^T^ f.^^^ ^ « student's education records main- 
tamed by such educational agency or insUtution, and which wHI n- 
dicate specifically the legiUmato interest that each such person 
rf3nf°L°If "if^ii"^^ has In obtaining this Information Such 
fidai AnS M« f.^"*^ available only to^parents, to the school of- 
feco ds «nH f^^^ "^^^ responsible for the custody of such 
»k I U^"^ to persons or organizaUona authorized in, and under 
the conditions of clauses (A) and (O of paragraph (1) as a means of 
auditing the operation of the system 

nnl?^jl?'ll? '^^i^ this subsecUon. personal information shall 
n2lL it^^^f^^"^*^ ^ ^« *e condition that such 

D^nn"^! flu'"'* ""^^^^ ^"^y ^ «^ ^ infer- 
?^ M the written consent of the parents of the student 

JT^S"'^ «n this section shall be constVxied to prohibit State 
and local educational ofHcials from having access to student or 
AnH LXI?? "^^'^^ "^7]^ necessary in connection with the audit 
and evaluation of any fedsrally or State supported education pro- 
gram or in connection with the enforcement of the Federal iS 
Hwinn?'"^''^ which relate to any such pro-am, subject to the con- 
ditions specified in the proviso in paragraph (3). 

thp J/Mo^f ""^'^""^ ^*^^r" M°^** appropriate regulations to protect 
S?h ^n^l^ °^ privacy of studenU and their families in connection 
A. ■ ^ 5"k''T °i ^ata-gathering activities conducted, assisted, or 
l^a^ JZtX^^^ administrative head of an educa- 

VhidpTrn^^ ■^''^"'^^"^''^^^^^^^^^ this subsection shall in- 

Ho J° M dissemination, and protection 

ducted hJ /h. ^t^V^^ data-gathering activities shall be con- 
~v S^^^'^^.^y' «»n administrative head of an education 

t^hSd by law" applicable program, unless such activities are au- 

t purposes of this section, whenever a student has at- 

ifin 1- ^ y^^^« of age, or is attending an institution of post- 
f i.?h I education the permission or consent required of and the 
nghUj accorded to the parents of the student shart tl.ireafter only 
ne reoiiired of and accorded to the student. ^ 
/rrLm "^^^^ available under any applicable pro- 

or n. h.f»- ^ educational agency or institution unless such agency 
?)Vv oil ■ T "'^°^"'' P^*'^"^ °f students, or the students, ff 
n!^.f eighteen years of age or older, or are attending an institu- 
tion of postsecondary education, of the rights accorded them by this 
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in The Sc'crelary, or an admihistrutive head of an education 
agency, shall take appropriate actions to enforce provisions of ihb^ 
section and to deal with violations of this section, according to the 
provisions of this Act. except that action to terminate assistance 
may be taken only if the Secretary finds there has been a failure to 
comply with the provisions of this section, and he has determined 
that compliance cannot be secured by voluntary means. 

(g) The Secretary shall establish or designate an olTice and 
review board within the Department of Health. EducaJion. and 
Welfare for the purpose of investigating, processing, reviewing, ana 
adjudicating violations of the provisions of this section and com- 
plaints which may be filed concerning alleged violations of this sec- 
tion. Except for the conduct of hearings, none of the functions of 
the Secretary under this section shall be carried out in any of the 
regional offices of such Department. 

rii» use I^iigi Enacted Augurt 21. 1874. P.L. 93-330. SiaiK 88 Slat. 57K 
;^7I uniended December AU 1974. P.L 93-668. i«. 2. 88 Sui, 1858 I860; amended 
Aug i; I97y. PL UC-46. 6tc. 4(c) W 8Ut 342; fe« »Uo geoertl reference Ocl 17, 
VJVJ. V I 'JG-HS. sec 301, 93 Sut. 677. 

PROTECTION or PUPIL RIGHTS 

Sec 4H1). (a) AU instructional material, including teacher's manu- 
als films tapes, or other supplementary instructional material 
which will be used in connection with any research or experimen- 
lation program or project shall be available for inspection by the 
parents or guardians of the children engaged m such program or 
project For the purpose of this section ^'research or experimenta- 
tion program or project" means any program or project in any ap- 
plicable program designed to explore or develop new or unproven 
teaching nK*thods or techniques. ,. . , 

(b) No student shall be reauired, as part of any applicable pro- 
gram, to submit to psychiatric examination, testing, or treatment, 
or psychological examination, testing, or treatment, in which the 
primary purpose is to reveal information concerning: 

(U political affiliations; . . 

(2) mental and psychological problems potentially embarrass- 
ing to the student or his family; 
sex behavior and attitudes; 
(4» illegal, anti social, self-incriminating and demeaning t)e- 

*^^<r)) critical appraisals of other individuals with whom re- 
spondents have close family relationships; 

Ki) legally recognized privileged and analogous relationship?, 
such as those of lawyers, physicians, and ministers; or 

(7) income (other than that required by laxv to determine eli- 
gibihty for participation in a program or for rece./ing linancial 
absistance iindcT such progra.n). without the prior consent of 
the student cil the student is an adult or emancipated minor), 
or lu the case of uaemancipated minor, without the prior writ- 
ten cuiiM-nt oi the parent 

..Jul Nuv I I'lTH PI. '.r.l.bcc im !»J Slal 2.1.^,. 2 iM. 
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LIMITATION ON WITHHOLDING OF FEDERAL FUNDS 

Sec. 440. (a) Except as provided in section 438(bKlKD) of this Act, 
the refusal of a State or local educational agency or institution of 
higher education, community college, school, agency offering a pre- 
school program, or other educational Institution to provide person- 
ally identifiable data on students or their families, as a part of any 
applicable program, to any Federal office, agency, department, or 
other third party, on the grounds that it constitutes a violation of 
the right to privacy and confidentiality of students or their par- 
ents, shall not constitute sufficient grounds for the suspension or 
termination of Federal assistance. Such a refusal shall also not con- 
stitute sufficient grounds for a denial of» a refusal to consider, or a 
delay in the consideration of, funding for such a recipient in suc- 
ceeding fiscal years. In the case of any dispute arising under this 
section, reasonable notice and opportunity for a hearing shall be af- 
forded the applicant. 

(b) The extension of Federal financial assistance lo a local educa- 
tional agency may not be limited, deferred, cr terminated by the 
Secretary on the ground of noncompliance with title VI of the Civil 
Rights Act of 1964 or any other nondiscrimination provision of Fed- 
eral law unless such agency is accorded the right of due process of 
law, which shall induct — 

(1) at least 30 days prior written-, notice of deferral to the 
agency, setting forth the particular program or programs 
wnich the Secretary finds to be operated in noncompliance 
with a specific provision of Federal law; 

(2) the opportunity for a hearing on the record before a duly 
appointed administrative law judge within a 60^av period 
(unless such period is extended oy mutual consent of the Secre- 
tary and such agency) from the commencement of any defer- 
ral; 

(3) the conclusion' of sudi hearim^ and the rendering of a de- 
cision on the merits by the administrative law judge within a 
period not to exceed M davs from the commencement of such 
hearing, unless the judge nnds by a decision that such hearing 
cannot be concluded or such decision cannot be rendered 
within such period, in which case such judge may extend such 
period for not to exceed 60 additional davs; 

. (4) the limitation of any deferral of Federa! financial assist- 
ance which may be imposed by the Secretary to a period not to 
exceed 15 days after the rendering of such decision unless 
there has been an express finding on such record that such 
agency has failed to comply with any such nondiscrimination 
provision of Federal law; and 

(5) procedures, which shall be established by the Secretary, 
to ensure the availability of sufficient funds, without regard to 
any fiscal year limitations, to comply with the decision of such 
judge. 

(c) It shall be unlawful for the Secretary to defer or limit any 
Federal financial assistance on the basis of any failure to comply 
with the imposition of quotas (or any other numerical requirements 
winch have the effect of imposing quotas) on the student admission 
nractices of an institution of higher education or community col- 
lege receiving Federal financial assistance. 
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use l:!:r-'i) En,uU-d August 21. 1974. HI. y;i-3H0, s»cc 515(al, 88 Stut 574; 
aiiieiidfd OcCobcr 12. li>7«. V L 94-482. seca 4i)7. 408. % Stat 223?. 2233 

Fart D— Aovisoky Councils 
definitions 

Sec. -141. As used in this purt, the term— 

(1) "advisory council ' njeans any committee, board, commis- 
sion, council, ur other similar group (A) established or orga- 
nized pursuant lo any applicable statute, or <B) established 
under the authority of section 442; but such term does not in- 
clude State advisory councils or commissions established pursu- 
ant to any such statute; 

(2) ''statutory advisory council" means an advisory council 
established by, or pursuant to, statute to advise and make rec- 
onmiendations with respect to the administration or improve- 
ment of an applicable program or oth^'r related matter; 

(il) "nonstatutory advisory council" means an advisory coun- 
cil which is (A) established under the authority of section 442, 
or (B) established to advise and make recommendations with 
respect to the approval of applications for grants or contracts 
as recjuired by statute; 

(4) 'Presidential advisory council" means a statutory adviso- 
ry council, the members of which are appointed by the Presi- 
dent; 

(5) ''Secretarial advisory council" means a statutory advisory 
council the membere of which are appointed by the Secretary; 

M>) "Commissioner's advisory council"* means a statutory ad- 
visory council, the membera of which are appointed by the 
Commissioner; 

(7) "applicable statute" means any statute <or title, part, or 
bection thereof) which authorizes an applicable program or 
controls the administration of any such program. 

Ui) use I23:« Enacted April 13. 1970. PL 91-230. sec. 40Ua)(IO), 8< Slat 170. 
reMuml>vrt:d June 23. 1972. PL. 92-318. sec. 301(aKU. 86 ^Ut 326; see albO general 
rt- lirrtntc Oct 17. 1979. P L. 96-88. $6C. 301. 93 Slat ri77. 

AUTHORIZATION FOR NECESSARY ADVISORY COUNCILS 

Shr 442 (a) The Commissioner is authorized to create, and ap- 
point the members of, such advisory councils as he determines in 
willing lo be necessary to advise him with respect to— 

< I ) the organization of the Office of Education and its con- 
duct in the administration of applicable programs; 

('J) reconiinendiitions for legislation regarding education pro- 
gruins jnd the means by which the educational needs of the 
Nation may Im inut; and 

Hi) special problems and areas of special interest in educa- 
tion 

(b» Eiuh iidvihoiy council created under the authority of subhcc- 
tion (a) j>hall ttniiiiuitc not later tiian one year from the date of itS 



' Kt l« 11 lit t « It* lilt tiMui ftiiiiliuii» cU nf tliL r«Mi>ii>iH:iti»iM r of h^luiuhiin wrrc, III I Kfit dt: 
li inl li) iIm {K|Mf tiiitiii iif FiiuiJlitHi litoniutuuiltun Ait. (ipprovfd Oct 17. I*.i7!l. JM. UU H8. 
M». ml *n Si.u 1.77. '-'"'Q ^ 
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creation unless the Commissioner determines in writing not more 
than thirty days prior to the expiration of audi one year that its 
existence for an additional period, not to exceed one year, is neces- 
sary m order to complete the recommendatione «i ieporia for 
which it was created. 

<c) The Commissioner shall include in his report submitted pur- 
suant to section 448 a statement on ali advisory councils created or 
extended under the authority of this section and their activities. 

(20 u se 1233al Enacted April 13. 1970. P.L 91-230, »ec. 40l(aXlO), 84 Stat 171: 
renumbered June .23 1972, P.L 92-318. sac. 80I(«X1). 86 SUt 326; tee albo general 
reference Oct. 17. 1979. P.L. 96-88. tec. 301. 93 SUt 677. 

MEMBERSHIP AND REPORTS O? STAnnrORY ADVISORY COUNCILS 

Sec. 443. <a) Notwithstanding any other provision of law unless 
expressly in limitation of the provisions of this section, each statu- 
tory advisory council— 

<1) shall be composed of the number of members provided by 
statute who mav be appointed^ without regard to the provi- 
sions of title 5, United States Code, governing appointment in 
the competitive service, and shall serve for terms of not to 
exceed three years, which hi the case of initial members, shall 
be staggered; and 

(2) shall make an annual report of its activities, findings and 
recommendations to the Connress not later than March 31 of 
each calendar year, which shall be submitted with the Com- 
missioner s annual report. 
The Commissioner shall not sarve as a member of any such adviso- 
ry council. 

(b) Members of Presidential advisory councils shall continue to 
serve, regardless of any other provision of law limiting their terms, 
until the President appoints other members to fill their positions. 

(20 V Sa 1233b) EMggd Awil IJ WO,.P.l- 91-2S0. aec. iOlumi 84 Stat. 171; 
renumtered June^ 1972, PX. 92-818 m& SpKtXl). 86 SUt. 326; amended Auguat 
J?;^^»J!S-.^^^*^ ^ fi^^J amended October 12. 1976, P.L 94- 
ilr S?o^"v?9 »«• g«Mr*l reference Oct. 17. 1979. PL. 96-88. uec. 

dOl. 9d oLat 677. 

COMPENSATION OF MEMBERS OF ADVISORY COUNCILS 

Sec. 444. Members of all advisory councils to which this part is 
apphcabie who are not in the regular full-time employ of the 
United States shall, while attending meetings or conferences of the 
advisory council or otherwise engaged in the business of the adviso- 
ry council, be entitled to receive compensation at a rate fixed by 
the Commissioner, but not exceeding the rate specified at the time 
of such service for grade GS-18 in section 6332 l title 6. United 
States Code, including traveltime, and while so serving on the busi- 
ness of the advisory council away from their homes or regular 
places of business, tney may be allowed travel expenses, including 
per diem in lieu of subsistence, as authorized by section 5703 of 
title 5. United States Code, for persons employed intermittently in 
the Government service. 

(1!U use I23ac) Enucl^l Aoril 13. 1970. PL 91-230. jiec 40l(u>(10). H4 Slut. 17i: 
renumbered June 23. 1072. PL 02-18. sec 301(aMl). 86 Stat. 326. eee a!bo general 
reference Oct 17. 1079. P.I.. 96-88. sec. 301. 93 Stat. 677 
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PKOKESSIONAI.. TECIINnAl., AND CI.EKICAL STAFF; TECHNICAL 
ASSISTANCE 

Sec 445 (a) Presidential advisory councils are authorized to ap- 
point, without regard to the provisions of title 5, United States 
Code, governing appointments in the competitive service, or other 
wibe obtain the services of, such professional, technical, and cleri- 
cal personnel as may be necessary to enable them to carry out 
i their functions, as prescribed by law. 

^' tb) Tne Absistant Secretary shall engage such personnel and 

technical assistance as may he required to permit Secretarial and 
Absistaut Secretary's advisory councils to carry out their function 
us prescribed by law. 

ic) Subject to regulations of the Assistant Secretary, Presidential 
advisory councils are authorized to procure temporary and inter- 
mittent services of such jpersonnet as are necessary to the extent 
authorized by section 3109 of title 5, United States Code, but at 
rates not to exceed the rate specifled at the time of such service for 
grade GS-18 in section 5332 of such title. 
{ (d) No employee of an advisory council, appointed and compen- 

1 sated pursuant to this section, shall be compensated at a rate in 

excess of that which such employee would receive if such employee 
were appointed subject to the appropriate provisions of title 5, 
United States Ckxie, regarding appointments to, and compensation 
with respect tc, the competitive service, except that— 

i\) executive directors of Presidential advisory councils shall 
be comjpensated at the rate specified for employees placed in 
grade GS-18 of the General Schedule set forth in section 5332 
of such title 5; 

(2t executive directors of all other statutory advisory councils 
shall be conipensated at the rate provided for employees in 
grade 15 of such General Schedule; and 

(3) in accordance with regulations promulgated by the Assist- 
ant Secretary, other £mi»loyees of advisory councils shall be 
compensated at such rates as may be necessary to enable such 
advisory councils to accomplish their purposes. 

t'dtl use vim Enaclwl April 13. IS70, P I. 91-230. sec. 40l(a)(IO». 84 Stul 171. 
renumtH-red June Z\. 1972. PL 92-318. sec aOKaXl). 8S Stat 326. amended August 
Jl. 1<)7}. 1*1. !Ki-aBO. gee 517(^). 88 SUi. 575; iee aUo general reference Oct 17. 
li»7'J. !» L l>G-b«. sec 301. 93 Sut. 677. 



MEETINGS 0? ADVISORY COUNCILS 

Sec 4 Hi ia) Each statutory advisory council shall meet at the 
cull of the chairman thereof but not less than two times each year 
Nonstatutory advisory councils shall meet in accordance with regu- 
lations promult^ated bv the Commissioner. 

lb) Minutes of each meeting of each advisory council shall be 
kept and )| contain a record of the persons present^ a descrip- 
tion of mutters discub.sed and conclusions reached, and copies of all 
reports received, ibsued, or approved by the advisory council. The 
accuracy of ail minutes shall oe certified to by the chairman of the 
advibory council 

iJii VHC IliiUi tCn.uleii A|»ril 13. VMtl !M. Ui ;;:m. sec 40l(uXlO). HA Stut 172. 
rL-niiiiiU rvd Jum* ^3, inTi;. pL !)2-3l8. lUfL MDKnXh, Kli Stut 326. utre alsn gciu'rul 
rilL'rim«()el 17 iVA.Vl. [HiHH.Mtc 301. 03 Stut i'm 
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AUDITING AND REV1£W OK ADVlSOKY COUNCIL ACTIVITIKS 

Sue. •147. (a) Each statutory advisory council shall be subject to 
such general regulations as the Commissioner may pronuilgate re- 
b|>ecting the governance of statutory advisory councils and shall 
keep such records of its activities as will fully disclose the disposi- 
tion of any funds which may be at its disposal and the nature and 
extent of its activities in carrying out its functions 

(b) The Comptroller General of the United States, or any of his 
duly authorized representatives, shall have access, for the purpose 
of audit and examination, to any books, documents, papers, and 
records of each advisory council vdiich is subject to the operation of 
this part. 

(20 use 12330 Enacted April 13. 1970. P.L. 91-230. sec. 401(aKlO). 84 Stut 172. 
renumbered June 23. 1972, P.L 92-318. tec. SOKaXD. 86 Stat 326; amended August 
21. Iil74. PL U2-3S0. bee. 517(b), 88 SUt 576; see also general reference Oct 17. 
1979, P L 9ti'88. sec. 301. 93 Stat. 677. 

HEPORT BY THE ODMMtSSlOHKt OP EDUCATION 

Sec. 448. (a) Not later than June 30 of each calendar year after 
1970, the Commissioner shall submit, as a part of the Commission- 
er*s annual report, a report on the activities of the advisory coun- 
cils which are subject to this part to the Committee on Labor and 
Human Resources of the Senate and the Committee on Education 
and Labor of the House of Representatives. Such report shall con- 
tain, at least, a list of all such advisorjf councils, tne names and 
affiliations of their members, a description of the function of each 
advisory council, and a statement of the dates of the meetings of 
each such advisory council. 

(b) If the Commissioner determines that a statutory advisory 
council is not needed or that the functions of two or more statutory 
advisory councils should be combined, he shall include in the 
report a recommendation that such advisory council be abolished 
or that such functions ba combined. Unless there is an objection to 
such action by either the Senate or the House of Representatives 
within ninety days after the submission of such report, the Com- 
missioner is authorized to abolish such advisory council or combine 
the functions of two or more advisory councils as recommended in 
such report 

(20 VSC I233g) Enacted April 13. 1970. P.L 91-230. sec. 401(aKlO). 84 Stut 172; 
reiiumberi J June 23. 1972, P L. 92-318, sec 301(aXlK 86 Stat 326. emended June 15. 
1U77. P I. 43. tiec 1(d). 91 Stat 219; see also general reference Oct 17. 1979. P.L. 
9li-KK. bcc 301, 93 Stat 677. 

RELATION TO OTHER LAWS 

Sec 441) (a) No provision of any law establishing, authorizing the 
establishment of. or controlling the operation of, an advisory coun- 
cil which is not consistent with the provisions of this part shall 
apply to any advisory council to which this part appHes. 

(b) The provisions of subsections (e) and (f) of section 10 of the 
Federal Advisory Committee Act shall not apply to Presidential ad- 
visory councils (as defined in section 441). 

<20 use I233h) Knucled August 21. 1974. PL 93>3B0. sec 518(a). 88 Stut 575 
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PART D-GENERAL EDUCATION PROVISIONS ACT 

8EC 3MI. ENroRC9i:M£NT UNDER THB GENERAL EDUCATION PROVI- 
SIONS ACT. 

(a) Ambndmbnt to Part E or GEPA.— Part E of the Genera 
Education ProvUions Act tB amended to read as follows: 

'TART E-ENFORCEMENT 

-8EC. 451. OFFICE OF ADMINISTRATIVE LAW JU0CE8. EaiMUh^nt. 

"(a) The Secretary shall establish in the Department of Education 
an Office of Administrative Law Judges (hereinafter in this part 
referred to as the 'Office') which shall conduct- 
ed) recovery of funds hearings pursuant to section 452 of this 
Act 

"(2) withholding hearings pursuant to section 455 of this Act, 
"(3) cease and desist hearings pursuant to section 456 of this 
Act, and 

"(4) other proceedings designated by the Secretary. 

"(b) The adminiatrative law judges (hereinafter 'judges') of the 
Office shall be appointed by the Secretary in accordance with 
section 3105 of title 5. United States Code. 

"(c) The judges shall be officers or emnloyees of the Department. 
The judges shall meet the requirements imposed for administrative 
law judges pursuant to section 3105 of title o, United States Code. In 
choosing among ecually qualified candidates for such positions the 
Secretary shall give favorable consideration to the candidates 
experience in State or local educational agencies and their knowl- 
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^^^JSlL "j? *0'*'''nK8 of Federal education progranw in auch acen- 

alJhiffjuff i^lZXom!,Z 

• inn*l* wl'^'lP"/'^ Of conducting hearings described in subsec- 
tion (a) the chief judge shall assign a judge to each case or classof 
^ ' ^ d«qualified in an? ca«. in whTh the jSdge 

has a substantial interest, has been of counsel, u or hw bien a 
materia^ mtnem. or u so related to or connected with anTpaS^or 
Ss%a\& " ^ -P-P"'- the ju^dgTCS^ 

tauSln^KffL^^^^^^^^^ 

minalion as get forth in gection 452 5-t"iic..uu aeier 

"(2) The provisions of title 5. United States Code, section 604 
b^foa^rSa^rtr'nl"" "'"'"^ ^ P'-^'"^' 

re^tt^^sS i;d':r^:y;^e rhet'dgrj^Si- arss 

ered information is likely to elicit Jelevant informatiwTwith rSct 
to an issue in the case. Is not sought primarily for the purJSf 

S'o^etY^rtTu^-"'' i-ticilYSge 

"(A) produce relevant documents; 

mal^reS" "^"^^^ interrogatories that inquire into relevant 

"(C) have depositions taken. 

^^^'^^■.'^'•^'•"'''^''•'•^^^''^''^ 

la^ulL'^^^r ^ """f? "i't provisions of subsections (0(1) and 
(gXl). the judge IS authorized to issue subpoenas and apo y to the 
appropriate court of th^ United States foVlnforcement of a su^ 

'^"l^?^''^'=°r"'^ the subpoena as if it^?ta°ned tea 

proceeding before th^t court. l«riaincu u> a 

^3'.'''''^ Secretary shall establish a process for the voluntary 
CI aSeed °to'^bvP"'n' P«"«!in8 before the ^Office. The m^iatirsH 
pe agreed to by all parties mvolved n mediation and shall b« 

lDX"'fhe t'^r.TH^l ^""P^"^: th" m^iaUoi of 

t the Secretary shall consider mitigating cikrcumstancea and 

Tal^f'Z °i»'«™P"""«nt to section 451. Ir. Accordance wi^ ru"e 
408 of the Federal ftules of Evidence, evidence of conduct or stX 
I!l^^™"'^V"r '=°'"P™"]'se negotiations shall not be admissible in 
proceedings before the Office. Nfediation shall be limited mdlyl 

%TTSf'<5^.^%'""''\'°^.'""y.«™"^ extensions of such 
nJfill f-^P'^y- transfer au/ficienl 

profeis onal personnel, mcludinc judges of the Office, to ensure that 
all mailers brought before the Sluice may be dealt with in a Umely 
manner 

21) use \ma "SKC. 452 KKCOVIIKY (iK HINOS. 
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"(aXn Whenever the Secretary determines thr.t a recipient of a 
grant or cooperative agreement under an applicable program mubt 
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return funds because the recipient has made an expenditure of 
funds that is not allowable under that grant or cooperative agree- 
ment, or has otherwise failed to discharge iU obligation to account 
grcperly for funds under the grant or cooperative agreement, the 
Secretary shall give the recipient written notice of a preliminary 
departmental decision and notify the recipient of its right to have 
that decision reviewed by the Office and of its right to request 
mediation. 

"(2) In a preliminary departmental decision, the Secretary shall 
have the burden of statihg a prima facie case for the recovery of 
funds. The facts to serve as the basis of the preliminary depart- fUporu 
mental decision may coiae from an audit report, an investigative 
report, a monitoring report, or other evidence. The amount of funds 
to be recovered shall be determined on the basis of section 453. 

yd) For the purpose of paragraph (2), failure by a recipient to Hecordit 
maintain records required by law, or to allow the Secretary access to 
such records, shall constitute a prima facie case. 

*'(bXl) A recipient that has received written notice of a prelimi- 
nary departmental decision and that desires to heve such decision 
reviewed by the Office shall submit to the Office an application for 
review not later than 30 days aOer receipt of notice of the prelimi- 
nary departmental decision. The application shall be in the form 
ffnd contain the information specified by the Office. As expeditiously 
as possible, the Office shall return to the Secretary for such action 
as the Secretary considers appropriate any preliminary depart- 
mental decision which the Office determines does not meet the 
recjuirements of subsection (aK2). 

'(2) In case^ where th^ preliminary departmental decision re- 
quests a recovery of funds from a SUte recipient, that Siate recipi- 
ent may not recover funds from an affected local educational agency 
unless that State recipient has— 

"(A) transmitted a copy of tho preliminary departmental 

decision to any affected subrecipient within 10 days of the date 

that the State recipient in a State administered program 

received such written notice; and 
"(B) consulted with each affected subrecipient to determine 

whether the State recipient should submit an application for 

review under para^'raph (1). 
"(3) In any proceeding before the Office under this section, the 
burden shall be upon the recipient to demonstrate that it should not 
be required to return the amount of funds for which recovery is 
sought in the preliminary departmental decision under subsection 
(a). 

"(c) A hearing shall be set 90 days after receipt of a request for 
review of a preliminary departmental decision by the Office, except 
that such 9flklay require.-nent may be waived at the discretion of the 
judge for good cause. 

"(d) Upon review of a decision of the Office by the Secretary, the 
findings of fact by the Office, if supported by substantial evidence, 
shall he conclusive. However, the Secretary, for good cause shown, 
may remand the case to the Office to take further evidence, and the 
Office may thereupon make new or modified findings of fact and 
may modify iU previous action. Such new or modified findings of 
fact shall likewise be conclusive if supported by substantial 
evidence 
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"<e) Partier, to the proceeding shall have 30 dayN to file a petition 
for review f^ a decision of the administrative law judges with the 
Office of the Secretary. 

"(fKl) If a recipient lubmiU a timely application for review of a 
preliminary departmental decision, the Secretary shall tak^ no 
collection action unt^ the decision of th« Office upholding the 
preliminary Department decision in whsSe or in part becomes final 
agency action under subsection (g). 

"(2) !f a tecipient files a timeSv petition for judicial review under 
section 458» the Secretary shall take no collection action until 
judicial review is completed. 

"(3) The filing of an application for review under paragraph (1) or 
a petition for judicial review under peiagraph (2) shall not affect the 
authority of the Secretary to ti.ke any other auverse action under 
this part against the recipient 

"(g) A decision of the Office regar^ling the review of a preliminary 
departmental decision shall become final agency action 60 days after 
the recipient receives written notice of the decision unless the 
Secretary either— 

"(1) modifies or sets aside the decision, in whole or in part, in 
which case the decision of the Secretary shall become final 
agency action when the recipient receives written notice of the 
Secretary's action, or 
"(2) remands the decision to the Office. 
?«jeria "(h) The Secretary shall publish decisions that have become final 

W^uun agency action under subsection (g) in the Federal Register or in 
another appropriate publication within 60 days. 

"(i) The amount of a preliminary departmental decision under 
subsection (a) for which review has not been requested in accordance 
with subsection (b), and the amount sustained by a decision of the 
Office or the Secretary which becomea final agency action under 
subsection ig), may be collected by the Secretary in accordance with 
chapter 37 of title 31, United States Code. 

"(jXl) Notwithstanding any other provision of law, the Secretary 
may, subject to the notice requirements of paragraph (2), com- 
promise any preliminary departmental decision under this section 
which does not exceed the amount agreed to be returned by more 
than $200,000, if ihp SecreUry determines that (A) the collection of 
any or all or the amount thereof would not be practical or in the 
public interest, and (B) the practice which resulted in the prelimi- 
nary departmental decision has been corrected and will pot recur, 
jj^^'r*'! Not less than 45 days prior to the exerceae of the autnority to 

tM^Kuun compromise a preliminary departmental decision pursuant to para- 
graph (i), the Secretary shall publish in the Federal Register a 
notice of intention to do so. The notice shall provide interested 
persons an opportunity to comment on any proposed action under 
this subsection through the submission of written data, views, or 
arguments. 

'*(k) No recipient under an applicable program shall be liable to 
return funds which were expended in a manner not authorized by 
law more than 5 years before the recipient received written notice of 
a preliminary departmental decibion. 
CAmitut "(I) No interest shall be charged aricing from a claim during the 

adminibtrative review of the preliminary departmental decibion 
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-^BC 4(1 MKASUKE OK UECOVEKY. 20 USC 1234b 

"(aXl) A recipient determined to have made an unallowable 
expenditure, or to have otherwise failed to discharge iU respoiisibil- 
ity to account properly for funds, shall be required to return funds 
in an amoun^ that is proportionata to thd extent of the harm iU 
violation caused to an identifiable Federal interest associated with 
the program under which the recipient received the award. Such 
amount thall be reduced in whole or in part by an amount that is 
proportionate to the extent the mitigating circumstances caused the 
violation. 

"(2) For the purpose of paragraph (1), an Identifiable Federal 
interest includes, but is not limited to, serving only eligible bene- 
ficlaries; providing only authorized services or benefito; complying 
with expenditure requirements and conditions (such as set-aside, 
excess cost> maintenance of effort, comparability, supplement-not- 
supplant, and matching requirements); preserving the integrity of 
planning, application, recordkeeping, and reporting requirements; 
stnd maintaining accountability for tfie use of funds. 

"(bXl) When a State r local educational agency is determined to 
have made an unallowt:ble expenditure, or to have otherwise failed 
to discharge iU responsibility to account properly for funds, and 
mitigating circumstances exist, as described in paragraph (2), the 
judge shall reduce such amount by an amount that is proportionate 
to the extent the mitigating circumstancas caused the violation. 
Furthermore, the judge is authorized to determine that no recovery 
is justified when initiating circumstances warrant. The burden of 
demonstrating the existence of mitigating circumstances shall be 

upon the State or local educational agency. 

"(2) For the purpose of paragraph C), mitigating circumstances 
exist only when it would be ui\ju8t to compel the recovery of funds 
because the State or local educational agency— 

"(A) actually and reasonably relied upon erroneous written 
guidance provided by the Department; 
"(B) made an expenditure or engaged in a practice after— 
"(i) the State or local educational agency submitted to the 
Secretary, in good faitb, a written request for guidance with 
respect to the expenditure or practice at issue, and 

*^ii) a Department official aid not respond within 90 days 
of receipt by the Department of such request; or 
•*(C) actually and reasonably relied upon a judicial decree 
issued to the recipient. , ^ . i. /o» . 

"(3) A written request for guidance as described in paragraph U) Muii 
sent by certified mail (return receipt requested) shall be conclusive 
proof of receipt by the Department . 

*'(4) If the Secretary responds to a written reouest for guidance 
described in paragrupn (2XB) more than 90 days after iU receipt, the 
State or local educational agency that submitted the request shall 
comply with the guidance received at the earliest practicable time. 

"(5) In order to demonstrate the existence of the mitigating 
circumstances described in paragraph (2XB). the State or local edu- 
cational agency ahull demonstrate that— ... , 

"(A) the written request for guidance accurately described the 
proposed expenditure or practice and included the facts nec- 
esbury for u determination of iU legality; and 

"(B) the written request for guidance contained a certificution 
by the chief legal olficer of the State educational agency tliut 
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such officer had examined the proposed expenditure or practice 
and beheved the proposed expenditure or practice was per mis- 

""^^"^^^^^ apphcable State and Federal law; and 
.u u or 'ocal educational agency reasonably believed 

that the proposed expenditure or practice was permissible 
under then applicable State and Federal law. 
it) The Secretary shall disseminate to State educational agencies 
responses to written refiuesU for guidance, described in paragraph 
Jwiicy significant interpretations of applicable law or 

"(c) The Secretary shall periodically review the written requests 
for guidance submitted under this section to determine the need for 
new or supplementary regulatory or other guidance un?er 
applicable programs. 

20 use lilic -SKC. «4. RKMKDIKS FOB SIXiSTlNG ViOLATlONS. 

"(a) VVhenever the Secretary has reason to believe that any 
recipient of funds under any applicable program is failing to comply 
ihf&cre£ m^^ requirement of law applicable to such funds, 

"(1) withhold further payments under that program, as 
authorized by section 455; 

"(2) issue a complaint to compel compliance through a cease 
and desist order of the Office, as authorized by section 466; 

(d; enter into a compliance agreement with a recipient to 
bring It into compliance, as authorized by section 457; or 

(4) ta^e any other action authorized by law with respect to 
the recipient. * 
"(b) Any action, or failure to take action, by the Secretary under 
this section shall not preclude the Secretary from seeking a recovery 
of funds under section 452. ^ 

•JO liSC !ii4d -StC. 455. WITHHOLDING. 

"(a) In accordance with section 454, the Secretary may withhold 
from a recipient, in whole or in part, further payments (including 
^^^r.^SH. administrative cosU) under an applicable program 
(b) Before withholding payments, the Secretary shall notiSr the 
recipient, in writing, of— ^ 
"(1) the intent to withhold payments: 

"(2) the factual and legal basis for the Secretary's belief that 
the recipient has failed to comply substantially with a require- 
ment uf law; and ^ 

qft '!ii?c" opportunity for a hearing to be held on a date at least 
•^ni Tk^ u^^^'' ^hin?^lf>cation has been sent to the recipient, 
ic) The hearing shall be held before the Office and shall be 
conducted m accordance with the rules prescribed pursuant to 
subsections (0 and (g) of section 451 of this Act. 

"(d) Pending the outcome of any hearing under this section, the 
Secretary may suspend payments to a recipient, suspend the author- 
ity of the recipient to obligate Federal funds, or both, after such 
recipient has been given reasonable notice and an opportunity to 
show cause why future payments or authority to obligate Federal 
funds should not be suspended. 

"(e) Upon review of a decision of the Office by the Secretary, the 
findings of fact by the Office, if suoported by substantial evidence, 
shall be conclusive. However, the Secretary, for good cause shown 
may remand the case to the Office to take further evidence, and the 
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Iffice may theruu von make new or modified findings of tact and 
lay modify its previous action. Such new or modified findings of 
act shall likewise be conclusive if supported by substantial 
vidence. 

The decision uf the Office in any hearing under this section 
ihall become final agency action i)0 days after the recipient receives 
Ar-ritten notice of the decision unless the Secretary either— 

*'(!) modifies or sets aside the decision, in whole or in part, in 
which case ihe decision of the Secretary shall become final 
agency action when the recipient receives written notice of the 
Secretary's action; or 
'*<2) remands the decision of the Office. 

"SEC 45*. CeASK AND DtlSIST OKUKRS. USC I234e 

"(a) In accordance with section 454, the Secretary may issue to a 
r cipient under an applicable program a complaint which— 

"(i) describes tne factual and legal basis for the Secretary's 
belief that the recipient is failing to comply substantially with a 
requirement of law; and 

(2) contains a notice of a hearing to be held before the Office 
on a date at least JO days after tne service of the complaint. 
**ih) The recipient upon which a complaint has been served shall 
have the right to appear before the Office on the date specified and 
to show cause why an order should not be entered by the OiTice 
requiring the recipient to cease and desist from the violation of law 
charged in the complaint. 

*'ic) The testimony in any hearing held under this section shall be 
reduced to writing and filed with the Office. If ixpon that hearing the 
Office is of the opinion that the recipient is in violation of any 
requirement of law as charged in the complaint, the Office shall— 

"(1) make a report in writing stating its findings of fact; and R^^porti* 
"(2} is^ue to the recipient an order requiring the recipient to 
cease and desist from the practice, policy, or procedure which 
resulted in the violation. 
"(d) The report and order of the Office under this section shall 
become the final agency action when the recipient receives the 
report and order. 

(e) The Secretary may enforce a final order of the Office urder 
this section which becomes final agency action by— 

"(1) withholding from the recipient any portion of the amount 
payable to it, including the amount payable for administrative 
costs, under the applicable program; or 

"(2) certifying the facts to the Attorney General who shall 
cai >e an appropriate proceeding to be brought for the enforce- 
ment of the order. 

"SEC. 457. rOMI'I.IANCK ACUKKMKNTS. '^0 USC I234f 

"(a) In accordance with section 4r)4, the Secretary may enter into 
a compliance agreement with a recipient, under an applicable pro- 
gram The purpose of any compliance agreement under this section 
shall be to uting (he recipient into full compliance with the ap* 
pUcable requirements of law as boon as feasible and not to excuse or 
remedy past violations of such requirements. 

"(bXl) Before entering into a compliance agreement with a recipi- 
ent, the Secretary shall hold a hearing at which the recipient, 
affected students and parents or their representatives, and other 
inlerebled pjirties aie invited to pcirticipute. The recipient shall have 
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the burden of persuading the Secretary that fuK compliance with 
the applicable requirements of law is not feasible until a future date. 

**«2) If the Secretary determines, on the basis of all the evidence 
presented, that full compliance is genuinely not feasible until a 
future date, the Secretary ghall «iake written findings to that effect 
and shall publish those findings, along with the substance of any 
compliance agreement, in the Federal iWister. 
**<c) A compliance agreement under this section shall contain- 
ed) sr. expiration date not later than 3 vears from the date of 
the written findings under subsection (bK2), fay which the recipi- 
ent shall be in fulfcompliance with the applicable requirements 
of law, and 

"(2) those terms and conditions with which the recipient must 
comply until it is in fiill compliance. 
**(d) If a recipient fails to comply with the terms and conditions of 
a compliance agreement under this section, the Secretary may 
consider that compliance agreement be no longer in efiect, and 
the Secretary may take any action authorize by law with respect to 
the recipient. 

'SEC. JUDICIAL REVI£W. 

"(a) Any recipient of funds under an applicable program that 
would be adversely affected by a final agency action under section 
455, or 456 of this Act, and any State entitled to receive funds 
under a program deacribed in section 435<a) of this title whose 
apphcation has been disapproved by the Secretary, shall be entitled 
to judicial review of such action in accordance with the provisions of 
iLis section. The Secretary may not take any action on tne basis of a 
filial agency action until judicial review is completed. 

"(b) A recipient that desires judicial review of an action described 
m subsection (a) shall, within 60 days of that action, file with the 
United States Court of Appeals for the circuit in which that 
recipient 18 located, a petition for review of such action. A copy of 
the petition shall be iransmilted by the clerk of the court to the 
Secretary The Secretary shdll file in the court the record of the 
proceedings on which the action was based, as provided in section 
2112 of tide 28. United States Code. 

"lO The findings of fact by the Office, if supported by substantial 
evidence, shall be conclusive; but the court, for good cause shown, 
may remand the cas^ to the Office to take further evidence, and the 
Onice may make new or modified findings of fact and may modify 
Its previous action, and shall certify to the court the record of the 
lurther proceedings. Such new or modified findings of fact shall 
likewise be conclusive if supported by substantial evidence. 

"(d) The court shall have juribdiction to affirm the action of the 
Office or the Secretary or to sel it aside, in whole or in part. The 
judgment of tne court shall be subject to review by the Supreme 
Court of the United States upon certiorari or certification as pr> 
vided in section Vl\A of title 28, United States Code. 

bM" i:.s ii.sKoKKKrovi:::ihi>KiiNns 

"la) Whenever the Secretary recovers funds paid to a recipient 
under a grunt or cooperative agruunipnt made under an applicable 
pro^'raln iK-cause the recipient niade an expenditure of funds that 
was not allowable, or olherv/ise failed to discharge its responsibility 
to account properly for funds, the Secretary may consider those 
funds to be additicna) funds available for that program and may 
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rrange to repay to the recipient affected by that action an amount 
ot to exceed75 percent of the recovered funds if the Secretary 
etermines that— ^ . . , . 

"(1) the practices or procedures of the recipient that resulted 
in the violation of »aw have been corrected, and that the recipi- 
ent is in all other respectii in compliance with the requirements 
of that program; , . o . t r 

"(2) the recipient has submitted to the Secretary a plan for 
the use of those funds pursuant to the requirements of that 
program and, to the extent possible, for the benefit of the 
population that was affected by the failure to comply or by the 
misuse of funds that resulted in the recovery; and 

"(3) the use of those funds in accordance with that plan would 
serve to achieve the purposes ot the program under which the 
funds were originally paid. k n 

"(b) Any payments by the Secretary under this section shall De 
subject to such other terms and conditions as the Secretary consid- 
ers necessary to accomplish the purposes of the affected programs, 

including^ the submission of periodic reports on the use of funds 
provided under this section; and 

"(2) consultation by the recipient wiin students, parents, or 
representatives of the population that will benefit from the 

payments. . . ^, . r j a 

"(c) Notwithstanding any other provisions of la^^, the funds made 
available under this section shall remain available for expenditure 
for a period of time deemed reasonable by the Secretary, but in no 
case to exceed more than 3 fiscal years following the fiscal year in 
which final agency action under section 452(e) is taken. 

"(d) At least 30 days prior to entering into an arrangement under 
thU section, the SecreUry shall publish in the Federal Register a 
notice of intent to enter into such an arrangement and the terms 
and conditions under which payments will be made. Interested 
persons shall have an opportunity for at least 30 days to submit 
comments to the Secretary regarding the proposed arrangement. 

*-SEC DKKINITIONS 

"For purposes of this part: 

"(I) The term 'recipient' means a recipient of a grant or 
cooperative agreement under an applicable program. 

"(2) The term 'applicable program' excludes programs au- 
thorized by the Higher Education Act of 19(j5 and assistance 
progSs provl-dcd tnder the Act of September 30. 1950 I Public 
Law 874, 8lst Congress), and the Act of September 23. rJ.)0 
(Public Law HIT), Hl:>t Congress) " 

(b) EFKECTIVEDATia— . , . a » 

(I) Except provided in paragraph (2), the amendments 
made by this section shall be effective IHO days after the date of 
enactment ol this Act ^ , , ^ 

('^) The amendments made by this part shall not apply to any 
case in which the letipitnt. prior to the effective date of this 
part, received a written notice that such recipient must return 
funds to the Department. . c ^ n i 

(c) CoNKOKMiNc, Amkndments -Section 4.Jr)(a) of tne ^"^^^^^'f. 
Education Provisions Act i:^ amended by stnkinji titles I and IV 
and all that follows (iirou^h "such Act)" and inserting chapter 1 
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and chapter 2 of title I of the Elementary and Secondary Education 
Act of 1965)". 
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Sub|3ort A— G«n«rai 

UktiULATioNS That Apply to State- 
AouiNibTeKKO Phugkams 

d 76.1 S'trojcmnu to which i'urt 76 applki. 

(a) *hc regulations In Pari 76 apply 
to each State-adnilnlslered program of 
the Department. 

(b) li a Stale formula grant program 
doeb not have ImplemenUng regula- 
tioiu. the Secretary Implements the 
progrant under the authorizing statute 
and. 10 the extent consistent with the 
authorl^ing btatuic. under the General 
KducuiUm Pruvtblons Act and the reg- 
ulation:; in thib part. For the purposes 
of ihih part, the term "State formula 
grant program" means a program 
whose authorizing statute or Imple- 
menting regulations provide a formula 
for allocating program funds among 
eligible States. 

(oThe regulations in Part 76 do not 
apply to the programs authorized 
under Chapter \ and Chapter 2 of the 
Education Consolidation and Improve- 
ment Act of 1981. 

(Auilioray 20USC l22le-3(aHl). 2831(A>. 
and 3414) 

14S t*R 22511. Apr 3. 1980 Redesignated at 
4S FH 71368. Nov 21. 1980. and amended at 
4S t'R 84069. Dec 22. 1980. 47 PR 52354. 
NiA lit. 1982. SO FR 29330. July 18. 1885. 50 
yn 32S64. Aug 13. 1985. SO PR 43545. Oct 
2S. 19BS. 51 Fli JSS83. Oct. 6. 1986. 52 PR 
27bu4. July 24. l987. 54 PR 21776. May 19. 
1989) 

9 76 Kxctplton:t in pnij^rum regulallonM 
to l*Krt 76. 

If a program has regulations ihat 
are not cun^ibtent with Part 76. the 
nnpieinenling regulations for ihat pro 
gram identify the sections of Patt 76 
that do not apply. 

lAiiihoniy liOUSC 1221e 3(a>(l >. 2831(a» 

(45 hit 22511, Apr 3. 1980 Kedesignaled at 
45 t'U 17368. Nov 21. 1960. and amended al 
54 FU 21716. May 19. 1989) 

9 76 J KI) genertil grant regulattunit apply 
Id iheue pnigramn 

The Kf) genera) grant regclalions In 
34 CPU Part 4 apply lu the programs 
covertd by thi.s part To find subjects 
CUV I red under 34 CPU Part 74. vook In 

2 



the lable of contents at the beginning 
of 34 CPR Part 74. 

(Auihumy. 20 USC. 1221e-3(a)(l)) 

Eligibility for a Grant or Subgrant 

076.5U Statuteii delcrmln« eligibility and 
whether subgranta arc made. 

(a) Under a program covered by this 
part, the Secretary makeb a grant: 

(1) To the State agency designated 
by the authorizing statute for the pro- 
grain, or 

(2) To the State agency designated 
by the State In accordance with the 
authori^lng statute. 

(b) The authorizing statute deter- 
mines the extent to which a State 
may: 

(1) Use grant funds directly; and 

(2) Make subgrants to eligible appli- 
cants. 

<c> The regulations In Part 76 on 
subgrants apply to a program only If 
subgrr.nts are authorized under that 
program. 

(d) The authorizing statute deter- 
mines the eligibility of an applicant 
for a subgrant. 

(Aulhohly: 20 USC 1221e-3(a)( 1 ). 2a31(a)) 

(45 PH 22517. Apr. 3. 1980 Redesignated at 
45 PK 77368. Nov. 21. 1980. and amended at 
52 27804. July 24. 1887. 54 PR 21776. 
May 19. 1989) 

Choss HLPkiitCNCk. See 34 CPR Part 74. 
S'.ibpart £ -waiver of Single Stale Agency 
R(.(|U!romenti». 

9 76 51 A State dibtribute» fundit by for- 
mula or competition. 

If a program statute authorizes a 
Slute to make subgrants. the statute. 

<a> Requires the State to use a for- 
mula to distribute funds; 

(b) Gives the State discretion to 
seleet subgrantces through a competi- 
tion among the applicants or through 
some other procedure; or 

(D Allows some eombinution of 
ihi be procedures. 

(Aiithunty 2UtJSC i221e 3(aH I ). 2&3ha)) 

(45 FU 22517. Apr 3 19U0 Redcbiunated ul 
45 I'H 77366. Nov 'M, VJHQ. and uini iult-d hi 
54 I'U 2177t>. M<ty 19. 19801 
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Subpart ^How « Stot* Appli«» for 

o Grftnt 

Statk Plans and Ai*I'lications 

0 76.100 Effect of ihU nubpart. 

This subpart establishes general re- 
quirements that a State must meet to 
apply for a grant under a program cov- 
ered by this part. Additional require- 
ments are In the authorizing statute 
and the implementing regulations for 
the program. 

(Aulhorlly '^UUSC t2:£le-3(a)(l)) 

(52 PK 27804. Juiy 2\. 1U87) 

0 76.101 The general Sute application. 

A State that makes subgrants to 
local educational ageneles under a pro- 
gram subject to this part shall have on 
file with the Secretary a general appli- 
cation that meets the requirements of 
Section 435 of the General Education 
Provisions Act. 

(Authority 2UUSC lZ32d) 

(52 PR 27804. July 24. 19871 

076.102 hefinitton of "State plan** for 
Part 76. 

As used In this part. "State plan** 
means any of the following docu- 
ments: 

(a) Compemaion/ education. The 
application under ^eetion 162 of *ritle 

1 of the Elementary and Secondary 
Education Act. 

<h) Mtgmni chitdien. The applica- 
tion undei Si:etion:> HI 143 of the Ele- 
mentary and Secondary Education 
Act. 

(c) Baste iktlls Tin* agreement 
under Title U B of the Elrmentary 
and Seeoiulury Edui-aimn Aet. 

(d) Library re&ourm The State plan 
under Title II of tlu* k:u-nu*ntary and 
Secondary Education Aet (as in effeet 
on Sept. jti. li)7b). 

<e) Innovative projce/^. Guidance 
and Conn^elmi;. The Slate plan under 
Title III of tlK Einnentury and See- 
ondary Edueiitiun Aet (as in effect on 
Sept. 30. Ii)78) 

(f) Ediuuitiunal Jmprovenicitt. He- 
sources, and Support 'ilu- Stale plan 
under Tillr IV uf the- Elementary and 
Secondaty Ecltieation Aet. 
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(g) State eaacational agencies. The 
StaU- plan under Title V-B of the Ele- 
mentary and Secondary Education 
Act. 

(h) State educational agencies. Tlu* 
application under Title V-A of the Ele- 
mentary and Secondary Education Act 
(as in effect September 30. 1978) 

(1) Community schooh The State 
plan under Title VIIl of the Elemeuta* 
ry and Secondary Education Aet. 

(J) Gifted and talented children The 
application under Section 904(b)(1) of 
Title IX of the Elementary and Sec- 
ondary Education Act. 

(k) Academic subject:^. The Slate 
plan under Title III-A of the National 
Defense Education Act. 

(1) Handicapped children. The State 
plan under Part B of the Education of 
the Handicapped Act. 

(m) //andtcapped children. The ap- 
plication under Section 619 of the 
Education of the Handicapped Act. 

(n) Voca^tonaf education. The 
annual program plan and the annual 
accountability report under Part A of 
Title I of the Vocational Education 
Act. 

(0) Career education. The State plan 
under Section 7 of the Career Educa- 
tion Incentive Act. 

(p) Adult education. The State Plan 
under the Adult Education Act. 

(()) Community services The State 
plan under Title I of the Higher Edu- 
cation Act. 

(r) State student incentive grants. 
The application under Section 415C of 
the Higher Education Act. 

(s) £*duca/toiia/ information ratters. 
The State plan under Section 4 IBB of 
the Higher Education Act. 

(t) Incentive grants for State student 
financial asistance training The ap- 
plication under Section 403C of the 
Higher Education Act. 

(u) Po:(/6'econdan/ commi:r6ions. The 
application for intrastate planning 
under Section 1203(a) of the Higher 
Education Act. 

(V) Libraries. The basic State plan a 
long-range program, and an annual 
program under the Library Services 
and Constructlcn Act. 

(w) State equalization The ap(ilica- 
lion under Section 842 of the Educa- 
tion Amendments of 1974. 
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(X) Client Assistance Program. The 
written reoucst (or assistance under 
section llz of the Rehabilitation Act 
of 1973. as amended. 

ly) Removal oj Archxieciural Bar- 
riers IQ the Handicapped. The applica- 
tion under Section 607 o( the Educa* 
ttdii of the Handicapped Act. 

(<i Emergency Immigrant Educa- 
tioii The application under the Emer- 
gency Immigrant Education Program. 

(aa) Math-science programs The 
Stattr application under Section 209 of 
Titlf 11 of the Education for Economic 
Security Act. 

(bb> Programs that do not have regu- 
lations. If a State-administered pro- 
gram does not have imi^lementlng rez- 
ulaiions. the documents «hat the au- 
thor.zing statute for the program re- 
quires a State to submit to receive a 
grant. 

tec) Carl D. Perktns Scholarship Pro- 
gram, The application under Section 
563 of the Higher Education Act. 

(Authoruy. 20 use 1221e-3(aHl» 
(45 KR 22517. Apr 3. ISttO RedesignAted at 
4S FU 77368. Nov 21. 1980. and amended at 
45 KR 84060. Dec 22. 19B0. SO PR 9962. Mar. 
12. 198S. &0 FB 29330. July IB. 1985. 80 FR 
32564. Aug 13. mi. SO l^*R 33188. Aug. 16. 
1985. SO FR 43S45, Oct 2S. 1985; 51 FR 
3S5&3. Oct 6. 1986. S2 FR 27804. July 24. 
19811 

6 76 103 Thrcc-ycar Suu plana. 

(a) Beginning no later than fUcal 
year 1981. each State plan will be ef- 
fective for a period of three fiscal 
years, unless the program regulations 
provide fur a longer effective period. 

(b) If the Secretary determines that 
the three year State plans 'under a 
program should be submitted by the 
States on a staggered schedule, the 
Secretary may require groups of 
States to submit or resubmit their 
plans In different years. 

(c) This section does not apply to: 
(1) The annual accountability report 

under Part A of Title I of the Voca- 
tional Education Act; 

(2> The annual programs under the 
Library Services and Construction Act, 

(3) The application under Sections 
141*143 of the Elementary and Sec> 
ondary Edi jatloii Act. and 



(4) The State application under Sec- 
tion 209 of Title II of the Education 
for Economic Security Act. 

(d) A State may aubmlt an annual 
State plan under the Vocational Edu- 
cation Act. If a State submits an 
annual plan under that program. thU 
section does not apply to that plan. 

NoTK ThU section U based on a provision 
Ilk the General Education Provisions Act 
(OKPA). Section 427 of the Department of 
Education Organization Act (DEOA). 20 
I) S C. 3487. provides that except to the 
exicni Inconsistent with the DEOA. the 
QEPA "shall apply to functions transferred 
by tills Act to the extent applicable on the 
day preceding the effective; date of this 
Act " Although Ltandardlzcd nomenclature 

used In this section to reflect the creation 
of the Department of Education, there Is no 
intent to extend the coverage of the UEPA 
beyond that authorized under Section 427 
or otllL*r applicable law. 

(Authority: 20 U.8.C. \2ZigU)) 

(4S PR 22S17. Apr. 3. U80. Redealgnated at 
4S FR 77388. Nov. 21. 1080. and amenJed at 
4S FR 86298. Dec. 30. 1080: 50 FR 43645. 
Oct. 2S. ISjS) 

^76.104 A Suie shall iaclude cerUln cer* 
tlflcationa In iU Suu plan. 

(a) A SUte shall Include ttie. follow- 
ing certifications In each State plan: 

(1) That the plan U submitted by 
the State agency that is eligible to 
submit the plan. 

(2) That the State agency hes au- 
thority under State law to perform 
the functions of the State under the 
program. 

(3) That the State legally may carry 
out each provision of the plan. 

(4) That all provisions of the plan 
are consUitent with State law. 

(5) That a State officer, specified by 
title In the certification, has authority 
under State law to receive, hold, and 
disburse Federal funds made available 
under the plan. 

(6) That the State officer who sub- 
mits the plan, specified by title In the 
certification, has authority to submit 
the Plan. 

(7) That the agency that submits the 
plun has adopted or otherwise formal- 
ly approved the plan. 

(8) That the plan Is the basis for 
State operation and administration of 
the hrogram. 
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{Authority. 20 U SC. 122U MuHin 

i7€.10« Suit documcnu are public infor- 
matiun. 

A State shaU make the following 
documenUi available for public Inspec- 
tion: 

(a) All State plans and related offi- 
cial materials. 

(b) All approved subgrant applica- 
tions. 

(c) All doeunienLs that the Secretary 
transmits to the State regarding a pro- 
gram. 

(Authority. 2U U S C 1221c3(aHl» 
Consoliuati:d Grant Applications fok 

INSUI.AH AlltAS 

AuTltOKUY 'nUe V, i'lib. 1. 9S 134. 91 
Stat 11&0(4U use UtiOut 



S 7€.12& What U (he purpove cif thetfc reg- 
ulationii? 

(a) Sections 76.125 through 76.137 of 
this part contain requirements for the 
submission of an application by an In- 
sular Area for the consolidation of two 
or more grants under the programs 
listed In paragraph (c) of tSiis section. 

(b) For the purpose of H76J2S* 
76.137 of this part the term "Insular 
Area" means the Virgin Islands. 
Guam. American Samoa, the Trust 
Territory of the Pacific Iblands. or tiie 
Commonwealth of the Northern Marl- 
ana Islands. 

(c) The Secretary may make an 
annual consolidated grant to a^»bibt an 
Insular Area In carrying out one or 
more of Uie following programs. 



Cf OA No 4(id runw ol ptogiam 



fM% 34 Of n 



a4 034 PubK ljU«4y Suiytcuk Sulu OiAnl Piugftm 
#4 035 tnlMMMAfV LOiv^rfton 



l<M*iy Piogrtmi 

Tmm i ItxTf S^tTftCMi ftnd Consirucum Act (20 

use 3SI-3S4) 
liM tU. KvAiy S^c^mt and Construction Act (20 

use 36U-36S«'2) 



PoilMCondaiy £Ouc«bor. ^lO-jimm* 



MOOt Giv^k kv Consbwcuon HM.onvuuciion. «nd 

a4 046 Eduvrfuon iXit/«»cn Pfu^^inv 

*4 t3& Aid to Ia/hJ U»nl GolUf^i, 

64 176 CmI O Pufktfis SctK4«/ktk^ Piogitm 



TiM VH. P«it £ Ol trM HK)h«< (oucftiioo Aci (iK> 

use n32t»-U32b-2) 
TiUa 1 P«t e ol «h* >Vmi Education AcM20 U S C 

ton-ioi0) 

StiCOnd Uam Aa ol 1660 {7 U Se 322 tnd 323) 
TiM V P«fi E ol tM Education Act (20 U S C 

1ltM>inM-6) 



VocauooaJ and Adult Education Programs 



64 002 Adull Ld'>,4lKMi -Suitf »j'rwwkl«rad f^O- 
grams 

64 046 VocatKM'^J tducrfiion- ti^uc Gianis to 
SUias 

64 049 Vocaiioiul " ^Ktuun-Contumm s/id 

»ionwm«jLin^ tduc^tion 
64 06iO Voc4buru> fducatiun Pfuo<arn tni(Mu«a 

manl snd Survn^wk 
64 062 VocMUoiMl Idu^abon - Spt^oJ Pfoyramk loi 

tA« Oaa<KsAi*o«MJ 
64 063 Voc«boiuti kduCrfUMt bui« Adwikory Coun 

cd 

64 121 VocabcM^al t ojcduon- butu Kinntog and 
£v»ki«tion 



AduU Educaten Act (vicapt) Sections 30U. 3i6 and 

318) (20 use 1201 at taq) 
fuia I, P«n A ol ihM vocational Edijcation Act (20 

use 2301 -^fSdO) 
liUa I, Part A, S^tion 160 ol tha Vocational Educa 

LonAct(20USe 2360) 
Tula I, Pa^ A Sttcton 130-136 ol th« Vocation«i 

Education Act (20 U SC 2360-2366) 
iKla I. P«^ A S^uon 140 ol tha VocalionaJ £duca 

tiOnAct(20USe 2370) 
Titki 1. P«^ A. S«ciion 106 ol tK Voc«(ion«i £du(.a 

bon Act (20 U S e 2306) 
Titia I Pan A Suciiora l02 and n l ol th« vocaton 

alEdixaiion Act(20USe 2J02 and 2311) 



tJuc«t>o<i lii< uw li»rKW:«ppMJ Programs 



dran m Sl«t« Op«M«iivd or t>i44«u<ttMj Scttoolk 

64 02; tlarKlH.«iv<*l Piw»<.iKiol ajkI Scltoui Pro 
9<an)s Sui» firiuil ProorAm^ 



S«clon 664(aK2KU) ol Cn*plet I ol l^a £ducaiion 
ConsoUUtion 6 improvtMnant Act ol iMl (20 
use 3603 and 20USe 27/1 2772) 

Education o' i^tn^i>c^^)(>iMS Act Part Q (axcvpi Sociion 
6lQ)(20USe 1411-1416. 1420) 
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Cf Da No »nj n«m« ol p(oy»m 



•^^02; H4rvt...4pp«J Pr«w:nocit And School pio- 

•4 W» ftwnjvAl Ot 4iCfkl«CKir«t t>«lfiwf» 10 lh« 



S«c*on 919 ol VM Couc«mm ol Vw M»ftdci>p>d Act 

(20 use UI9) 
S«c«on «07. educ«i<on ol »w H«n(K«pp»1 Act (20 

U&C 1406) 



fMuUliona. 



»4 010 C<Ju«.«uxu»y 0«p(i>wO CMdr*n-local Edu 

•4 0i2 C«K«.4UXU«y 0^»M Cfydi»n->Sut« A4 

nvrwvb lioo 

14 Ot3 . k^«t>v>miir Otop(«v«d CrkJ(k*n m SuIm A4 
A.. I 

•4 liO Cfupi«< 2-CoAvo4vUU>n ol Fm)«««I PfO- 

I)i4'tu lui 6««m«ni4i> «Ad S«cooa*ry £duC4tion 
114 162 •IntwiywACy Inwrv^AAl EduCAion Pfo^«m 
•4 164 Sui« GfAAit tof SUA/kgUWMng m4 Sim ol 
t«««o^k 4<vj lAViibCuoA Ki U4U>«m4u:t So«nc« 
Fort^o CompulM iMirMTtg And 

loi uwi*4Mt9 tf>« AwC<«U ol AJ Slud*nit to irvM 
tnsbtA.i'OA 



CiMp4«r I ol th* £duCMion CoruoM4i«n •od Im- 

prQv«(Ti«Al Aci ot iMi (20 U S C M0l>3«0;) 
Sacimn SS4I4H2KA) ol CMpUi i ol lh« EduCA^i 

Cofuokd«u)n And bnpfov«<noni Act ol IMI (20 

MSG 3403 And 20USC 27tU 
O^pMr I ol itM EduCAVOA CofuoMMon And Im- 

provAmcm ACI ot IMI (20 USC 390l.M0;) 
Sacica SS4(«)(2)(C) ol Gt^ts^m \ ol m* EduCAliOn 

CoMOkOAiion *nd InYMOvAfnAnl AU ol IMI (20 

USC 3«03«nJ20USC 27tO 
SutipAn C Ol ITm COflkOlidAlAd Ra<uO*« AAAOIAOCA 

Aci (• use 

CHApiw 2 ol tfw EduCAkon ContoklAliOO And Im 

provAmAol Aci ot iMi (20 USC 2tll*34Ay) 
IiM ViOllSib L M-SII (20USC 4I0I-4I0I) 
IMA M o< mo Eouc4hOA lor Economc S«cuity Act 
(20 use 39610971. 3973} 



301 
904 



200 
204 

200 
203 

S37 

299 

Ml 
209 



ERIC 



(AulliurKy 20 USC 122le-3faM 1 >. 283l(A». 
and 3474) 

U7 FR 17421. Apr 22. 1982. as amended at 
SO FK 29i30. July 18. 19BS. 50 FR 32S64. 
Autf 13. 16BS. 5U FK 43S4S. Qci 2S. 198S: i^l 
FK 36683. Oct 6. 1986. 54 FR 21776. May 19. 
Itfb9l 



-Maiiunv apply tu the 
U ttpplicttiiunii for In* 



D 76 126 Whal r 
iiinMilidaf 
kulur ^reau 

Tlitr (ollowing regulations apply to 
those piogramb hr'^luded In a consoli- 
dated ifranl. 

<a) The regulations in 1176.125 
through 76.137. and 

(b) The regulations that apply to 
each M)tciflc program Included In a 
con:>ulidated grant for which funds are 
Ubcd 

lAillliurily 48 USC 1469aiQ04 
(47 FH 17421. Apr 22 19821 

ft 76.127 Whal u jhf purpoie of a cunKoU* 
daird gram? 

An hibitlar Area may apply for a 
comuhdated grant for two or more of 
the programs hbted In I 76 125(c). This 
procedure lb intended to. 

<a> Simplify the application and re- 
porting urocedureb that would other 
wbe apply lor cuch of the programs 



Included In the consolidated grant; 
and 

<b) Provide the Insular Area with 
flexibility In allocating the funds 
under the consolidated grant to 
achieve any of the purposes to be 
served by the programs that are con* 
soUdated. 

(Aiilliorlly:48USC M69a>Q04 
(47 FK 17421. Apr 22. 19321 

«76.128 What It a cun90lldaic4l graniT 

A consolidated grant Is a grant to an 
Insular Area for any two or more of 
the progrants listed In I 76.125(c). The 
amount of the consolidated grant Is 
the :>um of the allocations the Insular 
Area receives under each of* the pro- 
grams included In the consolidated 
gianl If there had been no consoUda* 
tlon. 

£iumpie Assume the Virgin Ulandi ap- 
plie:^ fui a (^uruoUdaied grant that Includes 
pruh:rain:k under the Adult Education Act. 
Vucaiional EducD^ilon Act. and Chapter i uf 
ihr F^Uiuailun Consolidation and linProve 
nieiii AlI If the Virgin Itiland^k' allurnlluii 
uiidi-r ihf formula for each of iIu-m- three 
proKranis 1^ $150,000. the total coiLsoUilaLcd 
Kraut ti# the Virgin Ulandf would t>e 
I45u.(iaa 

lAiilhority 4BUSC 14tiUa)Qu4 
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(47 FR 17421. Apr. 22. 1982) 

i7l.l2f lluw dcxtf a cunaolldmicd grant 
work? 

(a) An Insular Area shall u:e the 
lunda It receives under a consc/lldated 
grant to carry out. in It^ Jurisdiction, 
one or more of the programs Included 
In the grant. 

fxamp/e Auume that Quani applies for a 
consoUdattd grant under the Vocational 
Education Act. the Handicapped Preschool 
and School ProKranu-liicenilve Qrants. and 
the Adult F^ucailui) Act and that the sum 
of the allocations under the:^ programs is 
$700,000. Guam may choOM* to allocate this 
$700,000 among ull Jf llie programs author- 
ized under the ilir .e programs Alternative- 
ly. It may clioo&c to allocate the entire 
$700,000 to o;;^ ur two of the programs, for 
example, the Adult Education Act Program. 

(b) An Insular Area bhall comply 
with the statutory and regulatory re< 
quirement^ that apply to each pro- 
gram under which funds from the con< 
solldated grant are expended. 

fxampfe. A&sunie thht Atiierlcaii Sanioa 
uses part of the funds undt r a consolidated 
grant for the State program under the 
Adult education Act. Anieriean Samoa need 
not submit to uic Secretary a Stale plan 
that requires policies and procedures to 
assure all studi-nis equal access to adult 
education proKraiiis However. In carrying 
out the protcrani. Ami-ricuii Samoa must 
meet and t>i-' ablr to denioiusiraie compliance 
with this equal luress requin-tiieiit 
(Authority. 4B U^C 1469k) QU4 
(47 FR 17421. A|)r 22. 19821 

i7fi.l30 lluw are conMolidaied grants 
made? 

(a) The Sern tury utuiitally makes a 
single colL^o)^:..•l•d grant to each Insu* 
lar Area lliat meets the rctjuiremenls 
of 1170 125 through 7G 137 and each 
program ittuler which thu grant funds 
are to be used uiid atUiutiistered. 

(b) The Srtrriary niuy decide that 
one or more prcgrums eannot be In- 
cluded in II - c Hisolldati d grant if the 
Secretary d.Mrrnilnrs (Hat tlit Insular 
Area fallnl to tiirct Jir prui^rutn objee- 
tlves stated in ils plan lor tlu* previous 
fiscal year it) whtcli It cairird out the 
program.s 

(c) Utidet u ('i)n.M)lidaird grant, an 
Insular Ari*u itiuy u.m' a :>itigl(* advisory 
council for any or all ot llir prugrums 
thai requite an advisory nnttu'll. 



(d) Although Pub. L. 95-134 authorl- 
zles the Secretary to consolidate grant 
funds that the Department awards to 
an Insular Areg, it does not confer ell- 
glblllty for any grant funds. The eHgl- 
bllity of a particular Insular Area to 
receive grant funds under a Federal 
education program Is determined 
under the statute and regulations for 
that program. 

(Authority: 4t U.8.C. l469a)Q04 
(i'' PR 17421. Apr. 22. 19821 

iV'CUl How 4oca an Insular area apply 
for a consolidated grant? 

(a) An Insular Area that desires to 
apply for a grant consolidating two or 
more programs listed in S 76.125(c) 
shall submit to the Secretary an appli- 
cation that: 

(1) Contains the assurances in 
176.132; and 

(2) Meet^i the appiicallon require- 
ments in paragraph (c) of this section. 

(b) The submission of an application 
that contains these requirements and 
assurances takes the place of a sepa- 
rate State plan or other similar docu- 
ment required by this part or by the 
authorizing statutes and regulations 
for programs included in the consoli- 
dated grant. 

(c) An Insular Area shall Include in 
its consolidated grant application a 
program plan that: 

(1) Contains a list of the programs in 
176.125(c) to be included in the con- 
solidated grant: 

(2) Describes the program or pro* 
grams in | 76.125(c) under which the 
consolidated grant funds will be used 
and administered: 

(3) Describes the goals, objectives, 
activities, and the means of evaluating 
program outcomes for the programs 
for which the Insular Area will use the 
funds received under the consolidated 
grant durhig the fiscal year for which 
it siibmlLs the application, including 
needs of the population that will be 
met by the consolidation of funds; and 

(4) Contains a budget that itichtdes a 
description of the allocation of futids— 
inclitdlng any anticipated carryover 
funds of the program in the consoli- 
dated grant from the preceding year— 
anions Jie programs to be included In 
the c jnso!*duted grant. 
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34 Cn SubtitI* A (11-1-89 Edition) 



lApprovrd by Hie OUick at Management 
ami UiiiUci under conirol number 1880 
051J) 

iAul horny 48USC 1469a) 

141 KH 11421. Apr 22, ltiU2. amended at 
6 J KH 4i)143. live 6. 1988) 

& 76 i4'l Whul tiiftaurunces niuil be In a 
cuiisuliduicd grunl upplicalkun? 

(a) An Insular Area bhall Include in 
itb conbolidaied grant application Sis- 
buratuvs to the Secretary that It will: 

(H Follow policies and use admlnls- 
I nunc prarnceb that will insure that 
noil Frdt'ral fuiidb will not be sup- 
pUnii-d by Federal funds made avail- 
able undcT the authority of the pro- 
craiub in the consolidated grant; 

(2) Comply wuh the requirements 
(exct-pt those relating to the submU- 
s.on of Stale plam> or similar docu- 
mi'nisi in the authorizing statutes and 
imr^-menting regulations for the pro^ 
grams under which funds are to be 
used and adininistered. (except re- 
quirements for matching funds); 

(3) Provide for proper and efficient 
administration of fundb In accordance 
vMth the authortzing statutes and Im- 
plementing regulations fur those pro- 
grams under which funds are to be 
ustd and administered; 

M) Provide for fiscal control and 
fund accounting procedures to a:ssure 
proper disbursement of. and account- 
ing (or. Federal fund^ received under 
the consohdated grant; 

(5) Submit an annual report lo the 
Secretary containing information cov- 
ering the program(s) for which the 
grant is used and administered. Includ- 
ing fmancial and program 'perform- 
ance information required under 34 
CFR Part 74. Subparts I and J; 

(ti) Provide that funds received 
under the consolidated grant will be 
under control of. and that title to 
property acquired with these funds 
uill bL in, a public agency, .nstitutlon. 
or organisation The i>iiblir ageney 
hli.iU adminisier these funds and prop- 
erly. 

ili Keep rtcords. including a copy of 
tht State Plan or api>lication docu- 
ment under which funds are to be 
spent, which show how the funds re 
celvrd under the consolidated grant 
have been spent 



(B) Adopt and use methods of monl- 
taring and providing technical assist- 
ance to any agencies, organizations, or 
uisluutlons that carry out the pro- 
grams under the consolidated grant 
and enforce any obligations Imposed 
on them under the applicable statutes 
and regulations 

(9) Evaluate e effectiveness of 
these programs In meeting the pur- 
poses and objectives in the authorizing 
statutes under which program funds 
are used and administered; 

(10) Conduct evaluations of these 
lirugrams at Intervals . nd In accord- 
ance with piocedures the Secret&ry 
may prescribe; and 

(11) Provide appropriate opportuni- 
ties for participation by local agencies, 
representatives of the groups affected 
by the programs, and other Interested 
institutions, organizations, and Indi- 
viduals In planning and operating the 
programs. 

(b) These assurances remain in 
effect for the duration of the pro- 
grams they cover. 

(Atilhurlty. 4&USC. l469a)Q04 
(47 FR 17431. Apr. 22, 1982) 

76.133 What li Ihe realluctlion author- 
ily? 

(a) After an Insular Area receives a 
consolidated grant. It may reallocate 
the funds in a manner different from 
the allocation dc^'tribed in Its consoli- 
dated grant application. However, the 
funds cannot be used for purposes 
that are not authorized under the pro- 
grams in the consolidated grant under 
which funds are to be used and admin- 
istered. 

(b) If an Insular Area decides to re- 
allocate the funds It receives under a 
consolidated grant, it shall notify the 
Secretary by amending Its original ap- 
plication to Include an update of the 
information required under S 76.131. 

(Aiilhorlty 48 use 148da)QU4 
147 Fit 17421. Apr 23. 19821 

6 7t^.l34 Whal in the relaliunvbip beiwecn 
connnlidulcd ttnd nnn*tonH.)lidulrd 
grunU? 

<a ) An Insular Area may request 
lhat any number of programs in 
§76.125(0 be included in \U> consoU- 
dated grant und may apply stparately 
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for a:>slst ance undrr any other pro- 
grams listed in $ 76 125(e) for which it 
is eligible. 

(b) Those program:* that an Insular 
Area decides to exclude; from consoli- 
dation— fur which It must submit sepa- 
rate plans or applications- are Imple- 
mented in accordance with the appli- 
cable program statutes and regula- 
tloiki. The excluded programs are not 
subject to tile provisions for allocation 
of funds among programs in a consoli- 
dated grant. 

(Authority: 48 U S C 14GU:i)Q04 
C47 FR 17421. A\ir 22. lUti'Zi 

97€.135 Arc tliere any rcqutreinenU fur 
malchtuK fundit? 
The Secretary waives all require- 
ments for matching funds for those 
programs that are consolidated by an 
Insular Area in a consolidated grant 
application. 

(Authority. 4b U S C 146i)a)QU4 
(47 PR 17421. Apr. 22. 1UU2} 

d7S.136 Under whal prugruniK may con- 
Kolidaled Krunl fulid^n be npenl? 
Insular Areas may only u^^e and ad- 
minister funds under programs listed 
in i76.125(ci(l) during a fiscal year 
for which the Insular Area ib entitled 
to receive funds under an appropria- 
tion for that program. 

(Authorily 4UIJ.S(: M(itia)Q04 
(47 FA 17421. A|ir 22. lUb2} 

d7fi.l37 How uiuy carryover fundv be u»ed 
under Ihe ciiliMidiilulvd icranl upplica- 
liun? 

Any funds under any applicable pro- 
gram whieh .lie available for obliga- 
tion and expenditure in the year suc- 
ceeding the fiscal year for which they 
are appropriated must be obligated 
and expended in accordance with the 
consolidated grunt application submit- 
ted by the Insular Area for ihal pro- 
gram it - the suereediiig fiscal year 

(Authurlly ju iijif i.:.:*j<b). 4b IJ :3 C 
1469a> 

AMLNUMLN IS 

Cross Bk.n.HkN< t isn- J4 CFH Pari 7 A. 

Subpart U I'ntKruiiiniuih Cliung(-;i and 
Budget KcvbiuitsU04 
(47 PR 17421. Apr 22. :uH2l 



S 76.140 AmendmenU lo u Stale plun. 

(a) If the Secretary determines that 
an amendment to a State plan u> es« 
sentlal during the effective period of 
the plan, the State shall make the 
amendment. 

(b) A State shall also amend a State 
plan If there is a significant and rele- 
vant change in: 

(1) The Information or the assur- 
ances 1.^ the plan; 

(2) The i^dministratlon or operation 
of the plan; or 

(3) The organization, policies, or op- 
erations of the State agency that re- 
ceived the grant, if the change materi- 
ally affects the Information or a5:>ur- 
ar 2 In the plan. 

(Authority: 20 USC I22lt 3(aMl). 
1231g(a)) 

076.141 An amcndmenl requiren ihe name 
procedure* as ihe document being 
amended. 

If a State amends a State plan under 
i 76J40. the State shall use the same 
procedures as those it must use to pre- 
pare and submit a State plan. 

(Authority: 20 U S.C l221e-3(aK 1 )) 

676.142 An amendment U approved on 
Ihe «amc ba^iiu vls ihe document being 
amended. 

The Secretary u::es the same proce- 
dures to approve an amendment to a 
State plan--or any other document a 
State submits— as the Secretary uses 
to approve the original document. 

(Authority: 20 U.S C. 122U-3(a)( 1 )) 

Subpart C— How a Grant U Mads to 
a Stat* 

ArPHOVAL OK DiSAPPHOVAL BY TlIE 
St:CRLTAKY 

fi 76/201 A SUle plan muvl mecl ull Mlalu- 
tury and rcgululory requireniciiti». 

The Secretary approves a Stale phui 
if it meets tlie requirenv^nU; of the 
Federal statutL-s and regulallOll.^ that 
apply to the plan. 

(Authority 20 U.S C. I22le 3(a)(1)) 



221 



243 



t 



§ 76.202 

a 76.202 Opponuniiy for a hearing before 
ft Smftf pUn i« duupprovrd. 

The Secretary may disapprove t, 
State plan only after: 

(a) Notifying the State: 

(b) Offering the Stale a reasonable 
opportunity for a hearing: and 

(e) Holding the hearing. If requested 
by the State. 

i.Auiliuriiy 20USC I221e-3iaKl i) 

d 76 2J5 The nuuricmiion of gnal award. 

(a) To make a grant to a State, the 
Secretary i:^ul-s and ^end:i to the Stf " ? 
a notification of grant award. 

(b) The notification of graul award 
lulls the emoi-it of the grant and pro- 
vider other information about the 
grant. 

(Aulhority 20liSC l221e-3(aHn) 

Al'.otmekts and Reallotments or 
Grant Funds 

6 76 260 Alloimentft are made under ^i>. 
Xram ttiilule or reyulnliont. 

<a) The Secretary allots program 
fundi to a State in accord<uice with 
the authorizing statute or .raplement- 
mg regulations for the program. 

<b) Any realloiment to other States 
win be made by the Secretary In ac 
cordanee with the authorizing sUtute 
or implementing regulations for that 
program 

(Authoriiy 20USC 3474(an 
C50 nt 29330. July 18. 198S) 

6 76 261 Kcallolled fund* are part of a 

Vunds that a State receives as a 
result of a reallotment are part of the 
S(at<r-:> ^rant (or the appropriate fiscal 
yt:«ir However, the Secretary does not 
coniidur a reallotment in determining 
the maximum or minimum amount to 
v-liich a Slate entitled for a follow- 
ttiti liM 111 year 
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Sufaporl D--How T« Apply to th« 
Statt lor o Subgronf 

1176.300 Contact ihe StaU for ^ocedurea 
tu follow. 

An applicant for a subgrant can find 
out the procedures it must iollow by 
conuctlng the SUtc agency that ad- 
ministers the program. 

(Authority; 20 VS.C. 122lc-3(aMl)) 

CfcO:kS>«cmcNCc Sec Subparts E and Q of 
this part for the general responsibilities of 
the State regarding appllcaUona for sub- 
grants 

9 7%.C'M I^al educallooal agency general 
application. 

A local educational agency that ap- 
plies foi a subgrant under a program 
subject to this part shall have on file 
with the State a general application 
that meets the requirements of Sec- 
tion 4j6 of the General Education Pro- 
visions Act. 

(Approved by the Office of Management 
and Budget under control number 1830- 
0513) 

(Authority: 20 US.C. 1333d) 

153 FR YlBOi, July 24. IW7; 5} FR 4BH3 
Dec. 6. 1988) 

i 7S.302 The notice to the subfrantee. 

A Stale shall notify a subgrantee In 
writing of: 

(a) The amount of the subgrant; 

(b) The period during which the sub- 
grantee may obligate the funds; and 

(c) The Federal requirements that 
apply to the subgrant. 

(Approved by the Office of Mana^jement 
and Buditet under control number 1880- 
0S13) 

(Aulhority 20USC 122le-3(aKl)) 
(45 FR 22517, Apr. 3. 1980 RedesUnaled at 
45 FH 77368. Nov 21. 1980. And amended at 
53 FU >i6143. Dec 6. 1838} 

S 76 J03 Joinl applicadona and projecta. 

(a) Two or more eligible parties may 
submit a joint application for a sub 
grant 

(b) If the State mu:»t use a formula 
to diitnbute :»ubgrani Uni±, c^cc 
5 76 51 i. the State may not make a 
subgrant that exceeds the ^im of the 
entiilcinenti of the separaU- Mih^raii 
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(C) If the Slate fuiuU llu- applicu 
tlon. each oUburantec shall 

<1) Carry out tlu- attuilie.* that the 
subgrantee agreed to carry out: and 

<2) Use tlu- fund:* m actordaiicc with 
Federal reQuirciuenUi. 

(d) Each subgrantt e sii:ill use an ac- 
counting systim thai peinnti identifi. 
cation of tin- eosti paid for under ili 
subgrant. 

(Autliorlty. 20 U h C 122U- 3cit)iln 

676.304 Subgrucilee mIiuH nmlie nubi^rant 
applicatiuii uvuiiablr lu the pul lie. 

A subgranter ^haii make any appli- 
cation, evalualiun, perimlic program 
plan, or report relating to tach pro- 
gram available lor public inspection. 
(Authority. 20 US5C 122lu 3(aMli. 1232c) 
i 76.3US AmeiiUmcnta lit appliculifinit 

if a subgrantee makes a sigiufic&nt 
amendment to iu» application, the sub- 
grantee shall use the iMtun procedures 
as those It musl use to submit an ap- 
plication. 

(Authority 2u!l.SC i22lt 3tauln 

CaoS3-ttLykic»Ni t i>4-i- 34 Part 74. 

Subpart 1, - Pfi»»;fjiiitii*i(ic Cliiinge^ MJid 
Budget Revbioiu^ 

Subport E— How a Subgrant U Mad« 
So an Applicant 

tf 7&.40€ Slutr pHti'rdurcH l,»r rrvivwinx an 
applunliitii 

A Stale tli:il i»i-fi\i-^ an application 
for asubgrani Nhall takr iln- following 
steps: 

(r) Hevo ui The tJtali- shall review 
the applvatioii 

(b) i4pproi'u/ nitilU-imrnt proyravis. 
The State .shall approve- an application 

(1) The applKalion is submitted by 
an applicant ihal is entitled to receive 
a subgrant luuh r the program, and 

(2) Tlie apphc.uit iiu c Ls the reiiuire- 
menl5 of the hVderal slalulc.s and reg 
u:atlons that apply to ihr program 

(c) Ajifiioi ul Utscn lumaru uro 
grams Tin- Slaii may approve an ap- 
plication if 

(1) i'he apitlu.ition i> -.iihioitti d by 
an eligible appljcanl iiti<lc r a program 
In which Ihr Siau- hius Ihr diMTftion 
10 select btibglanlrc s. 



(2) The applicant meets the require- 
ments of the Federal sututes and reg- 
ulations that apply to the program: 
and 

(3) The SUte determines that the 
project should be funded under the 
autliorizing slalule and implementing 
regulations for the program. 

(d) Disapproval-entxtlemeni and 
ditcrciionary programs. If an applica- 
tion does not meet the requireniciiu* 
of tile Federal statutes and regula- 
tions that apply to a program, the 
State shall not approve the applica- 
tion. 

(Authority: 20US'; l221e3(uMli) 

9 7«.481 DUappruval of an ttpphcaliun— 
opportunity for a liearing. 
(a) SiaU agency hearing bc/orv dis- 
approval Under the following pro- 
grams the SUte agency that adminis- 
ters the program shall provide an ap- 
plication with notice and an opportu- 
nity for a hei;rlrig before it may di:^p- 
prove the application: 

(1) Chapter 1 Program In Local Edu- 
cational Agencle:». 

(2) GranU to State Agencies for Pro- 
grams To Meet the Sp<t'*'Hl Educalion- 
aJ Needs of Childrer\ in Institutions 
for Neglected or Delisiqnent Children. 

13) Supplementary Centers and 
Services, Guidance. Coun:>eling. and 
Testing Programs. 

(4) Strengthening Instruction hi 
Academic Subjects in Public S<:lioo!s 

(5) State-operated Programs for 
Handicapped Children. 

<6) Assistance to States for fckJuca- 
tlon of Handicapped Children. 

(7) State Vocational £ducation Pro- 
grams. 

(8) State Grants for Strengthening 
the Skills of Teachers and Instruction 
in Mathematics, Science, Foreign lan- 
guages, and Computer Learning and 
for Increasing the Access of All Stu- 
aents to That Instruction. 

(b) Other programs— hearings not re- 
quired. Under other progra^ns covered 
by this part, a State agency-other 
than a State edi oational agency-Is 
not required to provide an opportunity 
for a hearing regarding the agency's 
disapproval of an application. 

(c) U an applicant for a subgrant al- 
leges that any of the following actions 
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of a :Sia(e iiiucadonal agency violates 
a 8(a(e or Pederat statute or reguia- 
dun. the State educational agency and 
the applicant ^liall iu»e the procedures 
In paragraph (d) of thi:i section. 

(1) I)i:>approval of or failure to ap- 
prove the application or project in 
'jvhule or in part 

(2) l-*ailure to provide funds In 
uiiioiinu in accordance wKh the re- 
quirt nicnt:i of statutes and regula- 
tions. 

(d) State educational agency hearing 
procedures. (1) If the applicant applied 
under a program listed In paragraph 
(a) of tins section, the State educa- 
tional agency :»liall provide an oppor- 
tunity for a hearing before the agency 
di:>approves the application. 

(2> If the applicant applied under a 
program not listed In paragraph (a) of 
this Section, 'he State educational 
agency shall provide an opportunity 
for a hearing either before or after the 
agency citbapproves the application. 

(3) Tile applicant :»hall request the 
hearing within 30 days of the action of 
the Stite educational agency. 

(4 HI) within 30 days after It receives 
a request, the State educational 
agency shall hold a hearing on the 
record and shall review its action. 

(li) No later than 10 days after the 
hearing the agency shall Issue lt& writ- 
ten ruling. Including findings of tk& 
and reasons for the ruling. 

(Ill) If the agency determines that Mm 
action was contrary to State or Feder- 
al statutes or regulations that govern 
the applicable program, the agency 
shall rescind its action. 

(5) If the State educational agency 
doeb not rescind its final action atter a 
review under this paragraph, the ap- 
plicant may appeal to the Secretary. 
The applicant shall file a notice of the 
appeal with the Secretary within 20 
d&y:» after the applicant ha^ been noti- 
h(:d by the State educational agency 
of the results of the agency's review If 
supported by :»ubLtantial evidence, 
findings of fact of tlie State edu^ Mon^ 
al agency are final 

(6) (i) The Secretary may also issue 
interim orders to State educational 
agencies as he or she may decide are 
nece^ary and appropriate pending 
appeal or review 



(11) If the Secretary determines that 
the action of the State educational 
agency wus contrary to Federal stat- 
utes or regulations that govern the ap- 
plicable program, the Secretary issues 
ai. order that requires the State edu- 
cai.jiial agency to lake appropriate 
action. 

(7) Each SUte educational agency 
shall make available at reasonable 
Umeb and places to each applicant all 
records of the agency pertaining to 
any review or appeal the applicant Is 
conducting under this section, includ- 
ing records of other applicants. 

.8) If a State educational agency 
does not comply with any provision of 
this section, or with any order of the 
Secretary under this section, the Sec- 
retary Immediately terminates all as- 
sistance to the State educational 
agency under the applicable program. 

(e) Other State agency hearing proce- 
dures. State agencies that arc required 
to provide a hearing under paragraph 
(a) of this section— other than State 
efiucatlonal agencies— are not required 
CO use the procedures in paragraph id) 
of this section. 

NoTC ThU section U based on a provision 
in tile General Education Provisions Act 
(QEPA). Section 427 of the Oepartment of 
Education Organization Act (DEO A). 20 
U.SC 3487. provide* that except to the 
extent inconstslent with the DEOA. the 
QEPA "shall apply to functions traxuferred 
by tills Act to the extent applicable on th^^ 
day preceding the effective date of this 
Act" Althouah standardized nomenclature 
ii u&cd In this section to reflect the crestlon 
of ihe Oepartjr.ent of Education, there Is no 
inieii* to extend the coverage of the QEPA 
beyond that suthorizcd under Section 437 
or other applicable law. 

(Authority. 20USC. l22le-3(aKl). 1231b-2. 
2e31(a)) 

lit FR 22517. Apr 3. 1680 Redeilgiuted at 
a Kit 11368. Nov. 21. 1680. and amended at 
45 KR 86'^d6. Dec 30. 1680. SO FH 43545. 
Oct 2S. I68&, 52 FH 27805. July 24. 1687. 5« 
FK unit and 21718. May 16. 16891 
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Subpart What Canditions Must 9« 
M«t by tha Stata and its Sub- 
grantaas? 

Nondiscrimination 

i7f.5<M Federal »Ululr« and rcfuUUoiu 
OB Rondixcriminaliun. 
A StaU and a subgrantee shail 
comply with the following statutes 
and regulatlorc>: 



OtscrvMVibon CA V)tf 
tAM olr»c« 

colof. or nMKyMt 

DaamicMton on Vw 



OucnrtanAbon on ttM 



OiKimnt&on on 
bsM ol 9^ 



l*a*t VI Ot C«v4 

>rifuj|2n 2000a- 4| 
\»am IX oltn* 

AaM»odnfM(AU ot 
1972 (20 use 
t6St-16«3) 
bvcbon 604 d Ui« 
RAfULAUtcn A£| 
ol 19/3 (2<< U S C 

Ittu Kijm 
lAxjtfnuMtjOf) Ail 

(42ubt: titot w 



B«QuUkon 
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100 



34 CfH H^n 
106 
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104 



4b CfH Pan 

MO 



(Authority. 20 UaC I22U- J(aMl). 2831(a)) 

Allowabix Costs 

i76.6M Ocncrat cost prindplcii. 

Subpart Q of 34 CPR Part 74 refer- 
encea the general cost principles that 
apply to grants, subgrants, and cost- 
type contracts under grants and sub- 
grants. 

(Authority. 20 U :j C \2'Zle J(aMl). 2831(a)) 
Caoss aaruitwrt Sce 34 CtH Part 14. 
Subpart Q-Mautuntf or Co^i iiharlng. 

i 7<.&32 l]«e uf fund« for rclixiun prohibit- 
ed. 

(a) No Stale or bubgrantee niay use 
its grant or ^ubgraiit to pay U iiiy of 
the following. 

(1) Religioii:» worbhtp. instruction, or 
proseiytlzatloii. 

(2) SQuipinciit or biippile:^ to be used 
for any of tin- activiUi-:* :»pecified in 
paragraph (a)( I ) of tiii:» Mxtson. 

(3) Construction, remodeling, repair, 
operation, or iiiaiiit<:iiunce of any facil- 
ity or part of u facility to be use(2 for 
any of the activities :»pccificd In para- 
graph (a)( I ) of tiiib section 



An activity of & school or depart- 
ment of divinity. 

(b) As used in this section. **school or 
department of divinity" means an In- 
stitution or a component of an institu- 
tion whose program is specifically for 
the education of students to: 

<1) Prepare them to enUr into a reli- 
gious vocation; or 

<3) Prepare them to Uach theologi- 
cal subjects. 

(Authority: 20 U^.C. 1221e-3(a)<l). 2831(a)) 

i7€^ Acqutxiion of real property; con- 
stnictiuQ. 

No State or subgraiitee may use its 
grant or subgrant for acquisition of 
real property or for construction 
unless specifically permitud by the 
authorizing statute or implementing 
regulations for the program. 

<Authorlty: 20 US.C. 1221e-3(aKl). 2831(a)) 
87<.&J^ Vut of (uiliun and fees restricted. 

No State or subgrantee may count 
lultion and fees collecUd from stu- 
dents toward meeting matching, cost 
sharing, or maintenance of effort re- 
quirements of a program. 

(Authority: 20 U^.C. l22le-3(aKl). 2831(a)) 

iNDiRfx^T Cost Rates 

i 1€M% Gcoeral indirect cost rates; excep- 
tions. 

<a) Appendices C-P to 34 CPR Part 
74 Include: 

<1) A description of the difference 
between direct and indirect costs; and 

<2) The principles for deUrminIng 
the general indirect cost rate that a 
State or subgrantee may use under 
some programs. 

C)) Section 76 562 provides restric- 
tions on Indirect cost rates under cer- 
tain programs. 

(Authority, 20 U.S,C. 1221e'3(aMi). 2831(a)) 

976.541 Approval of Indirect cost rates. 

(a) The Secretary approves an Indi- 
rect cost rate for a State agency and 
for a subgrantee other than a local 
educational agency. For the purposes 
of this section, the term "iocai educa- 
tional agency" does not include a 
State agency. 
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<b) £acli State educationai agency, 
on the ba;»ls of a plan approved by the 
Secretary, shall approve an indirect 
cobt rate lor each i'ical educational 
agency that requebts il to do so. 

(c) £acli indirect cost rate must be 
approved annually. 

iAullkoruy 20USC 1221<: 3(a)a). 2831(a)) 

Si 76.563 K««lnc(ed indirect cuil rate — pro- 
tfrumv cuvered. 

A State and a subgrantee shall use a 
re:>tricted indirect cost rate, computed 
under 34 CPR 75 564-75 568. for each 
program that iia:» a statutory require- 
ment not to use Fecteral funds to sup- 
plant non-Pederaf funds These pro< 
grams include the following: 



£ou.<UGnii A^nc.«s To 

UMI UVt St>«C««l EduCA 
UKUl N**dt 01 EjuCAtCO 

Giamt lo SU(« Aq9acw» l<y 
P'o^*^ To U«4t ih« 

lex t««»t«rv:l«3 Of 0«uv 

G44Ait to Siii« Ag»ncMi \v 
P'OQiin.t To Mw«t Uk« 

Sllin 6«v<v ^^Mt irikfrfOv* 

(ti*ni P'ogitm 
F«A«ris..«l A)vtt«rv:* >of 

T«iiUA>t and otn«f In 

v«w^ a'4 T«tu>j Pio 

*caj«rT.K. Swt,(^tt o 
Stai«<;(M*(ai«0 Piog/cDi (m 

Afcviur^w io SutfeS tur ^Ou 

C<y»>rt^»i, S^'v^* and Coa 
•«'^ tr.«* S^jit Ol ih*<.r>wt 

|<i4irwi<^ «iO lor tniL>*»t 
>r^ Ux* A^Cdt) ol A4 Stu 



AuUxyamg lUioi* 



TiM l-A ol th* El*in«^ury 
<nd S^ontfAOr E&CAtion 

Act 



S«cu>nt 151163 ol in« El« 
EcJucabOA Act 



S«cuy>t 14 1 143 ot ITM El« 

EduCtbuA Aci 

TiU« u ol irt« Ft«fn«AU/y a/td 
S«cono«ry EcSucabon Aci 

T»o« u o< in* Ei4iT>«nury 
$«C0OKUry E(3uCtUX) Act 
(at <t\ Atlitct S«(>1 30. 
IS76I 

lk<itt lu ol tn« Ei«m*Ma.> 

and S«conciftOr EduCttO) 
Act Ut m •rf«cl S«(>l 30 
tS7ft} 

TiU« tli'A ol N4t«A«l 0*- 

I* AS* Educawy> Act 

StCbOAi 146- 147 OllTM Ei*- 
m»r4Ary and S«cood4/y 
£duCai<on Act 

P/\n B ol tM Educcbon ol 

tf)* H«AOCtpp«d Act 

Pan A ol T«u« i ol ir^ voc« 

•>on4j EiXjcat>oA Acl 
Ta^ t <>i u>« rt<gnM EouC4 

Acl 

S«cU/Ak £{i\-2\\ tx'* cA 
Titkt tt ol u>« £i)uC4ijcn lof 
EcoionM. btpt.utiy Act 
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(Authority; 20 U.SC I22le-3(aMI). 283I(a» 
145 FR 22517. Apr. 3. 1980. Redesignated at 
45 VH 77368. Nov. 21. 1680. and amended at 
50 FH 43545. Oct. 25. 1985; 52 FR 27805. 
July 24.1887) 

Coordination 

C 76.5^0 Coordinatiun witli other activi- 
ticM. 

<a) A State and a subgrantee shall, 
to the extent possible, coordinate each 
of its projects with other activities 
that are in the same geographic area 
served by the project and that serve 
similar purposes and target groups. 

<b) A State and a subgrantee whose 
project includes activities to improve 
the basic skills oi children, youth, or 
adults shall, to the extent possible, co- 
ordinate its project with other basic 
skills activities that are in the same 
geographic area served by the project. 

<c) For the purposes of this section, 
"basic skills" means reading, mathe- 
matics, and effective communication, 
both written and oral. 

<d) The State or subgrantee shall 
contmue its coordination during the 
period that it carries out the project. 

(Auiliortty 20 use 1221e-3(aXl). 2890) 

a 76 5ttl Methods of coordination. 

Depending on the objectives and re- 
quirements of a project, a grantee 
sliall use one or more of the following 
methods of coordination: 

<a) Planning the project with organi- 
zations and individuals who have simi- 
lar objectives or concerns. 

(b) Sharing information, facilities, 
staff, services, or other resources. 

(c) Engaging in Joint activities such 
as instruction, needs assessment eval- 
uation, monitoring, technical assist- 
ance, or staff training. 

(d) Using the grant or subgrant 
funds so as not to duplicate or coun- 
teract the effects of funds used under 
other programs 

U') Usmg the grant or subKrant 
fuiiU^ to increa:>e the impact of funds 
made available under other prui^ruins 

(Auiluiruy 2b U S C 1221e 3(a)(n) 
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976.591 frVderal eviiluatiui) — couperalion 
by a f raniee. 

A grantee snail cooperate in any 
evaluation of the program by the See* 
retary. 

(Authority. 20 USC. 122tic. U31a. 2831(a). 
3474) 

(45 FR 88298. Dt:C 30. 19801 

fi76.5Sf2 Federal evaluation— »atiMf>ing re- 
quirement for State or vubgrantee eval- 
uation. 

If a State or a subgrantee cooperates 
In a Federal evaluation of a program, 
the Secretary may determine that the 
State or subgrantee meets the evalua- 
tion requirements of the program. 

(Authority. 20 U S C. 122be. 1231a) 
Construction 

CaossREytHtHCL See 34 CfH Part 74. 
Subpart P~Procur»:int:nt Staiidardi 

975.600 Whert? tn find c«in«truction regu< 
latluna. 

(a) A State or a subgrantee that re- 
quests proHraiii funds for eonstruction. 
or whose grunt or subgrant includes 
funds for cun.^truction. shall comply 
with the rule.*! on cunstructton that 
apply to applicants uud grantees 
ynder 34 CKH 75 600-75.615. 

(b) The State shall perform the 
unctions thiit the Secretary performs 

under Hlb6i}2 (Prestrvalion of his 
toric sites) and 75 605 (Approval of 
drawings and sperificatioub) of this 
title. 

(c) The State siiall provide to the 
Secretary tlit* inforniation required 
under 34 Cf-'U 75.602(a> (freserviitlon 
of historic siie.*») 

(Authority ;iOUi>C I2'JIl J(hH 1 ). 2831(a)) 

(45 FH 22617. Apr S. VJtHi Ut dc:»igntited at 
45 l-'a 77368. NtA 21. 1980 aitd amended at 
45 FR 86298 Dn iO, I9U01 

PARTiCIPATUjN Oh STUhkNTS t:NHOLLt:o 
IN PkivaIL Si IKjoIS 

7S.650 I'ruaU' nt iiiiiil<«. |iur|iiihtr of 
00 76 65I-7CI uul 

(a) Undrr soiiu* iiroyianus. i\w au- 
thorizing slaUiU' rruuifts ihat a Shite 
and its sut)i;r.iiiu Lb pi uv idr lor partici- 



§ 76.652 

patlon by students enrolled in private 
schools. Sections 76.651-76.662 apply 
to those programs and provide rules 
for that participation. These sectioruj 
do not affect the authority of tlie 
State or a subgrantee to enter into a 
contract with a private party. 

(b) If any other rules for participa- 
tion of students enrolled in private 
schools apply under a partieular pro- 
gram, they are In the authorizing stat- 
ute or implementing regulations for 
that program. 

(Authority: 20U.S.C. 1221c-3(a)(l )). 

Notk: Some program statutes autliorlze 
the Secretary— under certain circum- 
stances -to provide beneflU directly to pri- 
vate school students These *'bypa:!»s'* provi- 
aioob— where they apply- are implemented 
in the individual program reKulatlons. 

97€.i51 Renpunsifaility uf a S.*ute and u 
Kubgrantec. 

(&HU A subgrantee shall provide 
students enrolled m private schools 
with a genuine opportunity for equita- 
ble participation in accordance witn 
the requirements in 76.652-76.662 
and In the authorizing statute and im- 
plementing regulations for a program. 

(2) The subgrantee shall provide 
that opportunity to participate in a 
manner that is consistent witli the 
number of eligible private school stu- 
dents and their needs. 

(3) The subgrantee shall maintain 
continuing administrative direction 
and control over funds and property 
that benefit students enrolled in pri- 
vate schools. 

(b)(1) A State shall ensure that each 
subgrantee complies with the requtre- 
menUin SS76.651 76.662. 

(2) If a State carries out a project di- 
rectly, it shall comply with these re- 
quirements as If it were a subgrantee. 

(Authority. 20 use 1221e-3(a)(l» 

9 76 652 ("unnultation with reprvaenlulivea 
of private Mchoul wludenU 

(a) An applicant for a subgrant bhall 
consult with appropriate representa- 
tives of students enrolled In private 
schools during all phases of the devel- 
opment and design of the project cov- 
ered by the application, including con- 
sideration u5: 
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(1) Which children will receive bene- 
fits luuler ihe project: 

(2) How ihe children's needs will be 
idenlified; 

(3) Whal benefits will be provided; 
24) How the benefits will be provid- 
ed, und 

(6) How Ihe pruiecl will be evatuai- 
od 

(b) A siibgrantee shall consult with 
appropriate ropreseniatives of stu- 
denti) enrolled in private schools 
before the subgrantee makes any deci- 
sion that affects the opportunities of 
tho:»e students to participate in the 
projtTt. 

(e) The applicant or subgrantee shall 
give the appropriate representatives a 
genuine opportunity to express their 
views regarding each matter subject to 
the consultation requirementA in this 
section. 

(Authority 20asC 1221e-3(a)an 

0 76.653 Ne«di. numbiir uf MtudentA. and 
lypen uf ««r>ic«tf. 

A subgrantee shall determine the 
follAwing matters on a basis compara- 
ble to that used by the subgrantee in 
proviling for participation of public 
school students: 

(a) The needs of student rolled In 
private schools. 

<b) The number of those students 
who will participate in a project. 

(c) The benefits that the subgrantee 
will provide under the program to 
thost students 

(Aulhoniy 20 use 122le 3(a)(l» 

t>76 6.SI UvnefltH fur private nctvuul ::tu- 
dcnu 

(a» Comparable benefits. The pro- 
gram benefits that a subgrantee pro- 
vides fur students enrolled in private 
scluiois must be comparable in quality, 
scope, and opportunity for participa- 
tion to thf; program benefits that the 
subgrbntee provides for students en- 
rolled in public schools 

(b> Same BtneJxU. If a subgrantee 
uses fuiid^ under a program fur public 
school student,s in a particular attend- 
ance area, or grade or age level, the 
subgrantee shall insure equitable op- 
portunities for participation by stu 
denl& enrolled in private schools who: 



(1) Have the same needs as the 
public school students to be served; 
and 

(2) Are In that group, attendance 
area, or age or grade level. 

(c) Different btntfiU. If the needs of 
studenu enrolled in prlv&te schools 
are different from the needs of stu- 
dents enrolled In public schools, a sub- 
grantee :»hall provide program benefits 
for the private school students that 
are different from the benefits the 
subgrantee provides for the public 
school students. 

CAuthuniy. 20 U SC 1231e-3(a)(n) 

i 76.6SS I<cvcl of expenditures for students 
enrolled ia private schools. 

(a) Subject to paragraph, (b) of this 
section, a subgrantee shall spend the 
same average amount of program 
funds on: 

(DA student enrolled In a private 
school who receives benefits under the 
program; and 

(2) A student enrolled In a public 
school who receives benefits under the 
program. 

(b) The subgrantee shall spend a dif- 
ferent average amount on program 
benefits for students enrolled In pri- 
vate schools If the average cost of 
meeting the needs of those students Is 
different from the average cost of 
meeting the needs of students enrolled 
in public schools. 

(Authority 20 U.S.C. t221e-3(aKn) 

ti 76 656 finfurmatlun In nn application fur 
M nubgriint. 

An applicant for a subgrant shall In- 
clude the following information in Its 
application: 

(a) A description of how the appli- 
cant will meet the Federal require- 
ments for participation of students en- 
rolled in private schools. 

(b> The number of students enrolled 
in private schools who have been Iden- 
tified iu> eligible to benefiUi> under the 
pnigruin. 

(e) The number of students enrolled 
in |)rivate schools who will receive ben- 
efits under the program. 

(d> The basis the applicant used to 
select the students. 
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(e) The manner and extent to which 
the applieant eoinphed with $76652 
(consultation). 

(f) The places and times that the 
students will receive benefits under 
the progruin. 

(g) The differences. ;f any. between 
the program benefits the applicant 
will provide to public and private 
school students, and the reasons for 
the differences. 

(Authority: 2UUSC. I221e J(aul)) 

1 7€.6&? Sepumte cluMeii pruhiblted. 

A subgrantee may not use program 
fluids for elasscs iha^ are organized 
separately on the basis of school en- 
rollment or religion of the students If: 

(a) The classes are at the same site; 
and 

(b) The classes Include students en- 
rolled In public schools and students 
enrolled in private schools. 

(Authority 2UUi>C 1221e-'J(aHn) 

176.658 Fund^ nut tu livnefit a prlvute 
schuul. 

(a) A subgrantee may not use pro- 
gram funds to finance the existing 
level of Instruction in a private school 
or to otherwise benefit the private 
school. 

(b) The subgrantee shall use pro- 
gram fr ids to meet the specific needs 
of stud 'nts enrolled ui private schools, 
rather tk.^n: 

(t) The needs of a private school; or 
(2) The general needs of the stu- 
dents enrolled in a private school. 

(Authority 2UU.SC. 1221c 3(a)(1)) 

9 76.659 tUe of public Kchuul persunnel. 

A subgrantee may use program 
funds to make public personnel avail- 
able In other than public facilities: 

(a) To the extent necessary to pro- 
vide equitable progruin benefits de- 
signed for studi'iits enrolled in a prl* 
vate schoc»i; and 

(b) If tho.se heiu'fits are not normal- 
ly provided by the private school. 

(AUtllorUy 20tJ4>C i;!2le JiuHD) 

676.660 lltte uf prtvult nrlioul pertiiinnel. 

A subgrantee may use program 
funds to pay fur the .si rvices of an ( ni- 
ployee of a private sehuol if. 



§ 76.670 

(a) The employee performs the serv- 
ices outside of his or her regular hours 
of duty; and 

(b) The employee performs the serv- 
ices under public supervision and con- 
trol. 

(Authority: 20 US.C. 1221e 3(a)(1)) 

876.661 Equipment and supplies. 

(a) Under some program statutes, a 
public agency must keep title to and 
exercise continuing administrative 
control of all equipment and supplies 
that the subgrantee acquires with pro- 
gram funds. This public agency is usu- 
ally the subgrantee. 

(b) The subgrantee may place equip- 
ment and supplies In a private school 
for the period of time needed for the 
project. 

(c) The subgrantee shall Insure that 
the equipment or supplies placed In a 
private school: 

(1) Are used only for the purposes of 
the project: and 

(2) Can be removed from the private 
school without remodeling the private 
school facilities. 

(d) Th& subgrantee shall remove 
equipment or supplies from a private 
school If: 

( 1) The equipment or supplies are no 
longer needed for the purposes of the 
project; or 

(2) Removal Is necessary to avoid use 
of the equipment of supplies for other 
than project purposes. 

(Authority. 20 U S.C. 1221e-3(a)(l)) 

876.662 Construction. 

A subgrantee shall Insure that pro- 
gram funds are not used for the con- 
struction of private school facilities. 

(Authority: 20U.SC. &221e-3(a)(l)) 

Otiicr Rk;QuiRk:MENTs »*0H Certain 
Fhoghaus 

Caosxi MLrLMLNCt. 866 34 CFE Part 74. 
iiubpart C- Bunding and Insurance, and 34 
CFK 74.144 -Inventloas and patents. 

Pi(OCk:DURi:s for Bypass 

§76.670 Applicabllily. 

The regulations in 5176.67! through 
76.677 apply to the following programs 
under wliich the Secretary is author- 
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Ized lu waive Ihe requirement's (or pro- viding services to private school chil- 
dren and to Implement a bypass: 



Cf OA numCMf tmj rum* of pfogfim 



a4 0iO Cii«pi«( I Progrtm tn Loc«l Cductbond 



TiM34 



Crvipl«f 1. Toia I. £l*m«nt«ry ind S»coftdfy Educ* 
ban Aci ol 106V *» «n>*nd«d (20 USC 2701 

Chaplw 2. Tiu« I. E(*n>«nl«ry ind S^condvy E(luc« 

bon Ac( ol iMV •» «m#nO«d (20 USC 2011- 

»S2. 2971-2976) 
TiU« U P«d A £l«m«nury tivJ S^condvy Edu&tbon 

Acio' IMS •StnMn(tod(20USC 2M1-2893) 
P*n B Drug Ff*« Scnooit ftod CommurvbM Act ol 

1066 *20 USC 3I9I-3197) 



200 
2M 
20« 



(Atllhorliy 20 USC. 2727(b). 2972(d)-(e). 
2990(c). 3223(C)) 

i&4FH21776, May 19, 1989) 

fl 76 671 Nl ice by Ihe Secreury. 

(a) Before taking any final action to 
implement a bypass under a program 
listed m \ 7d 570. the Secretary pro- 
vides the affected grantee and sub* 
grantee. If appropriate, with written 
notice 

(b) In the written notice, the Secre- 
tary- 

<i) States the reasons for the pio- 
posed bypass In sufficient detail to 
allow the grantee and subgrantee to 
reboond. 

(2) Clie2» the requirement thi:t Is the 
ba^i2» (or the allt'^ed failure to comply; 
and 

<3) Advises the grantee and subgr.ji' 
tee that ihey-- 

(1) Have at least 45 days aftcr,recelv* 
lag iLr written notice to bubmlt writ 
ten objections to the proposed bypass, 
and 

(ill May request In writing the op- 
portunity (or a hearing to show cause 
VI hy the bypass should not be Imple- 
inctUcd 

(C) 1 he Secreury bends the notice to 
the grantee and subgrantee by certi- 
fied inail with rt'lurn receipt request 
ed 



tt 76.672 Byp«M procedures* 

Section.* 76.673 through 76.675 con- 
tain the procedures that the Secretary 
uses In conducting a show cause hear- 
ing. The hearing officer may modify 
the procedures for a particular case If 
all parties agree the modification Is 
appropriate. 



(Authority: 20 U.OC. 
2972(h)(l>. 2990(c). 3223(C)) 



2727(bK4)(A>. 



(54 21776. May 19. 19891 



176 673 Appointment and funcllont of a 
hearing ofHcer. 

(a> If a grantee or subgrantee re- 
quests a hearing to show cause why 
the Secretary should not implement a 
bypass, the Secretary appoints a hear- 
ing officer and notifies &ppropria^c 
representatives of the affected private 
school children that they may partici- 
pate in the hearing. 

(b) The hearing officer has no au- 
thority to require or conduct discovery 
or to rule on the validity of any stat- 
ute or regulation. 

(c) Ihe hearing officer notifies the 
grante';. subgrantee. and representa- 
tives o( the privat(t %ehooi cniiuren oi 
the time and place o( the hearing 

(Atilhortiy 20 USC. 
2U72(bMH. 2990(C). 322J(C)) 

154 FH 22776. May 19. 1989) 



2727(b)(4)(A). 



<Autii(irlly 2(i use; 
'<:U7^'lij< 1 ). 20UO«C) 3223(Cl) 

(54 Fit 21775 Muy iO 1989) 



2727(b)(4)(A). 9 76 674 Hearing procedurCM. 

(u) The following procedures api^iy 
to a i.how cause hearing regarding \\.\ 
pleinenlatioii of a bypass. 
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(1) The hearing officer arranges for 
a transcript to be taken. 

(3) The grantee, subgrantee. and 
representatives of the private school 
children each may-- 

(I) Be represented by legal counsel: 
and 

(II) Submit oral or written evidence 
and arguments at the hearing. 

(b) Within 10 days after the hearing, 
the hearing officer— 

(1) Indicates that a decision will be 
issued on the basis of the existing 
record; or 

(3) Requests further information 
from the grantee, subgrantee. repre- 
sentatives of the private school chil- 
dren, or Department officials. 

(Authority: 20 U.HC. 2727(b)(4MA), 
2972(hKl). 2U90(C). 3223(C)) 

CM FR 21776. May 19. 1989) 

§76.676 Coiilhearing procedures. 

(a) (1) Within 120 days after the 
record of a show cause hearing Is 
closed, the hearing officer Issues a 
written decision on whether a bypass 
should be implemented. 

(3) The hearing officer sends copies 
of the decision to the grantee, aub- 
grantee. representatives of the private 
school children, and the Secretary. 

(b) Within 30 days after receiving 
the hearing officer's decision, the 
grantee, subgrantee. and representa- 
tives of the private school children 
may each bubinit to the Secretary 
written comments on the decision. 

(c) The Secretary may adopt, re- 
verse, modify, or remand the hearing 
officer's decision. 

(Auihorliy 20 USC 2727(b)(4)(A). 
2972(h)(1). 29UU(c). 3223(c)) 

(64 tli 21776. May 19. 1989) 

8 76.676 Juduiul review of u foyptt«« 

If a giuntei' or bUbgruiUee Is dissatis- 
fied with the Secretary's final action 
after a proceeding under \\ 76.672 
through 70 675. It inuy. within GO days 
after rect ivint; notice of that action, 
file a pctK.oti (or review with the 
United Stales Court of Appeals (or the 
circuit ill wliiiii the iStute Is iucuttd 

(Amhoriiy 20 IJ.Si' 2727(b)(4)(U) lO). 
2972(li)(2) (4). 2990(c). 322J(C)) 



(64 FR 21776. May 19. 19891 

76.677 Continuation of a bypaac. 

The Secretary continues a bypass 
until the Secretary determines that 
the grantee or subgrantee will meet 
the requirements for providing serv- 
ices to private echool children. 

(Authority: 20 U.S.C. 2727(b)(3)(D). 2972(f), 
1221e-3(aKn) 

(54 PR 21776. May 19. 1969) 

6 76.681 Protection of human reaearch 
tubjecta. 

If a State or a subgrantee uses a 
human subject in a research project, 
the State or subgrantee shall protect 
the person from physical, psychologi- 
cal, or social injury resulting from the 
project. 

(Authority: 20 U^.C. I22Ie-3(a}(l). 2831(a)) 

Caoss-atrciiCNCK. See 34 CPR Part 46- 
Protection of Human Re^iearch Subjects. 

1 76.682 Treatment of animaU. 

If a State or a subgrantee uses an 
animal in a project, the State cr sub- 
grantee shall provide the animal with 
proper care and himiane treatment in 
accordance with the Animal Welfare 
Act of 1970. 

(Authority. Pub. L. 69-544. as amended) 

fl 76.6B3 Health or aafely «Undard« for fa* 
cilitlet. 

A State and a subgrantee shall 
comply with any Federal health or 
safety requirements that apply to the 
facilities that the State or subgrantee 
uses for a project. 

(Authority: 20 USC. 1221e-3(a)(I). 2831(a)) 

tf 76.6B4 Day care uervicea. 

(a) If a Stare or a subgrantee uses 
program funds to provide any day care 
services, the State or subgrantee shall 
comply with the day care require- 
menU in 45 CPR Part 71 of this title. 

(b) The Secretary may waive this re- 
quiremenl by publication of a notice 
in the Federal HcGi.>Tk:R. 

(Authority 20 USC 1221e 3(a)( 1 )) 
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& 76 6i}ti Knerg) con»«;rvi*Uun uvkurcncmi 

To the exu-nt thai it lb conslsleiU 
with the 2»tututi- atid regulations (or 
uny prufrum. the siibgraiUee shall 
(uiibider incorporating Into its pro- 
i^ram a component on energy aware- 
nc:^ Tliib component may Include 
.study of the problem^, bulutionb. and 
tiltfrnativf.^ relaiing to the Nation's 
fht-riiy IT Ibis 

(Aitlltoril> 42 use B373(b). b: O Nu 
l.'IH5i 

145 Kl< SHDIJ. Atitf *29 1U6U Ht do:.lk:i)atfd 
ai 45 FU llJtiB. Nm U\. It^HU) 

Subpart What Ar« th« Adminii- 
trotiv* R«ftponiibilitlo^ off tho 
Stolo and \U Subgrantook? 

GtNfclRAt AOMlNISTRATlVe 
RfclbPONblbltlTIKS 

&76 7QU t'umplittncc witli ntHlutcn. rcKuU- 
tiun». Stttic plan, und ttpplicutiunii. 

A State and a bubgrantee shall 
comply wiih the Slate plan and appli- 
cable biatiiies. egulattons. and ap- 
proved applications, and shall use Fed- 
iVal funds tn accordance with those 
statutes, regulations, plan, and appll- 
cationi: 

lAiiihunlv 20 use I221e 3ia»( 1 1. 2B31(a)) 

&7(i7i)l Ihc Sljkte or hubgruiUirc udminu* 
ttr* tir MUpcrviiitfii cuch priijttt 

A biu!e or a subi^rantef shall direct- 
ly administer or supervise the adminis- 
tration of each project 

lAiilliunty 2UUbC IV21e 3iu>( I ),' 2B3ha» 

ft76 7ui t'lucul control ttnd fund uccuunt- 
tng proctdurey 

A State and a subgrantee bhall use 
fibcal control und fund accounting pro- 
ecdurts that <i\sure proper disburse- 
ment of and aCLuuhtlng for Federal 
fundb 

lAiilliortty 2UUSC I221l JiftM I ). 2b3l(kli 

eito2k:» htri-MCNLi. btf J4 O'U I'ari 74. 
iSubpart li Ctuth l)t'{>o:tUurU:t. Subphil li - 
bikndarih fi^r Ciranuc Kitd SiibKrantee und 
bubgrhiiitc Ftiuitiibl Maiiagi ntciit Sy^klciru. 
ami Siit)|)hrt K GitkUi bnd SobKriint Pity 
iiicfii HtQinrt'intiu^s 



fi76.7UJ Wtien n State may begin tu ubli- 
gulc fund*. 

(a) A Slate may not begin to obligate 
(undb under a program t<ntil the later 
of the following two datei; 

(1) The date that the State plan Is 
mailed or hand delivered to the Secre- 
tary in substantially approvable form. 

(2) The date that the funds are fir^t 
available for obligation by the Secre- 
tary. 

(b) (U The State must show one of 
the following as proof of mailing: 

(1) A legibly dated U.S. Postal Serv- 
ice postmark. 

(li) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(ill) A dated shipping label, invoice, 
or receipt from a commercial carrier. 

(iv> Any other proof of mailing ac- 
ceptable to the Secretary. 

(2) If a State plan is mailed through 
the U.S. Postal Service, the Secretary 
does not accept either of the following 
as proof of mailing: 

(1) A private metered postmark. 
(Ill A mail receipt that is not dated 
by the U.S. Postal Service. 

NoTt. The U S Postal Service does not 
uniformly provide a dated postmark. Before 
relyiiiK on this nii-ihod. a Siate bhould 
chcik uiili Hit IocmI post office. 

(C) After determining li^at a Stnte 
plan IS in substantially approvable 
form, the Secretary Infornid the State 
of the date on which U could begin to 
obligat funds. Reimbursement for 
those obligations is subject to final ap 
proval of the State plan. 

(Authority 20USe I22le ^vaH I ). 2B3liii)> 

ft 76 70 1 Whtn rtrtum Nub^ranietn nmy 
btgm to olihgate fuiidn. 

(a) If the authorizing statute for a 
progiam requires a State to make sub 
grants on the basis of a formula (see 
§ 76 5). the State may not authorize an 
applicant for a subgrunt to obligate 
fiiiui.s until the later of tiie following 
two dates 

(1) The date that the State may 
bi giii to obligate funds under & 7t> 70i. 
or 

(2) The date that the applicant sub> 
mits its application to tiu' iSlatc in 
substantially approvaole form 
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(b) Ueiiiiburscinent for obligations 
under paragraph (a) of this bection is 
subject to final approval of the appli- 
cation. 

(c) If the aiitlionzing statute for a 
program gives the State discretion to 
select siibgrantees. the State may not 
authori/.e an applicant for a subgrant 
to obligate fiiiui.s iiiilil the biibgrant is 
made However, tlu- State may ap- 
prove pre-agreenu-nt costs in accord- 
ance with the cobi principleb that are 
appended to M Ch'U Part 74 (Appendi- 
ces C-F). 

(Authoniy 20USe l.!2U' 3(H)(n. 2a31(H)) 

(i76.7u5 FuiidK iiiuy be oblljfttted during a 
"curryovcr period." 

(a) If a Stale or a subgrantee does 
not obligate all of its grant o. sub- 
grant funds by tlu- "nd of the fiscal 
year for which C' ngress appropriated 
the funds, it u\oy obligate the remain- 
ing funds during a carryover period of 
one additional fUcal year. 

(b) The Slate ^hall return to the 
Federal Government any carryover 
funds not obligated by the end of the 
carryover period by the State and Its 
subgrantt'e:». 

Nori. 'llii^ ^kL'ctioii i:> btued on a provision 
In the (iritt rul tulucalion Fruvi^klons Act 
(GblPAi ScL'lton 427 of the- Department of 
Eduruiioit OrKaiiiiUUioii Aet (DI^OA). 20 
use 34a7. iirovidci) ihai execpt to the 
exiriit liuniiMitiriU with the DEOA. the 
Oi>!l*A ^liali apply iij ftiiicilonik tran^kferred 
by Itiu All In the lxiciiI applicable on the 
day prcLiiltnu tlit' effective date of this 
Act " AlilioHiili :ttaiulardi^-d noiiiciicUture 
1^ usrd III tins ^ki-riuiii to reflcet the creation 
of ihc Drp.iiiiiii III of feklucalloii. ihere ii^ no 
Inte'iil tu I Miiiil ilf MJVc-rtti;e of the GEPA 
beyond ili.ii uiiilii.ii/id under Section 427 
or oIIilt applu uIjIi 

(Audiorily U iS (' I226ib)) 

145 Kit 22\in. Apr .1 lUBU KeiJe^^lgliutc-d al 
45 I'U '/VtOll. Nov .:l. lUHU. und uinciided ut 
45 I'll lHi2Vu iJi I JO. lUUUJ 

fi7b7Uii (IliliKutiiiiiH niude durtnK a CMrry- 
ovtr piiiiid iin >itilij4-rl to eurrent Mlut- 
ulr>i n Kululhiiio*. and uppliculioiu. 

A Stuti «iii(i ii hiibgraiitei- .shall use 
cariyov(-r luiuLs in accordance with. 

(a) Thf I'Vilt-ral stutiiti-.s and regiila- 
tion.s lluii apply to the program and 
art- III eilicl ft)i the earryover period, 
and 



(b) Any State plan, or appUcailoi 
for a subgrant. that the State or sub 
grantee Is required to submit for the 
carryover period. 

NoTk.: Thl^ section 1^ ba:»ed on a luovlsloK 
In the General Ediictttion Provl^kluiis Act 
tut:i*A) Section 427 of the Depurlineiit ui 
LdiK^ulloii Orguni^llon Act (l)bOA). 20 
use 34a7. provides tlut eX(V|it tu Ihi 
extent iiiconsl^ktent with the DK'OA. the 
0I::PA ":>huli apply to fiinctlonrk tritiisferref 
by thib Act to the <;xtcnt Kpplicttble on th. 
day preceding the effective date of thl 
Act" Although btanditrdizcd noincnclaturt 
is u^^ed in this section to reMect the creatloi 
of the SJt'partment of Edueatloii. there Is n 
intent til extend the coverage of the QEf/ 
beyond that authori^d under Section 42' 
or otlier &ppllcable law. 

( Authorhy: 20 U S e. 1225(b)) 

(45 VR 22517. Apr 3. 1960 Uede:»lgiiuted a 
45 Fr. '^7368. Nov. 21. 1960. and amended a 
45 FR bo2vS. Dec 30. 19801 

6 76.707 When oblif ation« are made. 

The following table shows when k 
State or a subgrantee makes obllga 
tions 'or various kinds of property anc 
services. 



U UM OM()4|i0n i» tot- 



*jy\ti p'op«rry 



•o^irva o4 u>« Sui* or 

fcub^«'tl<M> 

(Cl P4N>onMl M'Vicv* try a 
conUACior «vtx) 11 noi k.n 
«n)ptoy*« ot thm Suitt or 

<dl P«/10rin«/tc« ol wo<k 
oUkm lh*n p«<Mjf(4t ^«rv 

(I) 'f«wwl 

nuniiU ol tmti or (Mfkoiuti 

|ii| A ftgiM*m«M»4 coti 
Uul was pro^ly appfuvud 

Lii% C h to 4b CIH Pa/t 
/4 



ln« obtiiQatiOit <• m«()M— 

On Um dtl« on wiMcn StH 
Si«i« or tubgrarxva makM 
a btfxiirig wttUmn commil 
rrvvnl to acqurrfa iiia prop 

v< n Ut« »«rvic«t ara par 

On tt>« dititf on vkhtcn U) 
Suia or tutg/aniwo mako 
m Unditg wftiitm commti 
n«4tni to otiimn tna mt^ 

Oo tiM (Uti* on wNcti lh( 
Suiu o< vU^tf(ti<i« m«tiat 
a tMKjMig Mrfii:«p coavm 
autoi to obtain tiMi mrork 

Whun tlM Suia or »ubgran 
lw« iu<.iMvux tiM sorvicdi 

Wltun KM Ifvvul (» («Xun 

WIhmi ilt« Sulu o< kuCi^an 

l4Mt UWi ItMi |MU(MMly 

On Um Itffcl «i,.y ol 'ji^ tub 



(Aiilllurlty 20lli>C 1221c Jiiij( I ). ;iB3l(a)) 
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§ 76.720 

KirOHTS 

THtibb Ki.»iHtNri Sfe 34 CFK Pari 14. 
Subiiart 1 Kiuuiuial Repurling Require- 
iiunu Mild Subpart J- MuiitlurinK and Re* 
puritn^ oi Pro«:rHiii Pcrlormaiice 

&76 7'JO Kinanciul and p«rfurm»nce re- 
(Mirlii by a Slale 

(&) Thib beclion applies lo a Stale's 
reporu required under 34 CFR Part 
lA. Subparts I (financial reporting) 
and J (performance reporting). 

(b) A slate shall submit these re- 
ports annually, unless the Se'^reiary 
allows Icsb frequL-ni reporting 

(r) Howt'ver, the Secretary may, 
under J4 CPU 74 7 (Sp^ciul grant or 
subgranl cunditicns) or 34 CPR 
74 72(e) (Gruniee accouuMng systems), 
require a Stale to report more fre- 
queiuly than annually. 

iAppruvtd by the Ofhce of Manatiemenl 
dud Uddtfrt under control number 1880- 

iAitlhurit> 20 use. I22lc 3(a)(l>. 

'JUJltbD 

US FU l!JSn Apr 3 1980 Rcdt t^iiinaled al 

45 ru 1T^6H Nov 21 19bO and amenUed al 
bS h'H 4KHJ ()tc b lUbtit 

0j6 7JJ K HubKrunlce niuke:i reporu rc* 
(jutrcd b> ihc blule 

A Slale inay re^inre a subgrantee to 
furnish rtporls ihal Ihe Siaie needs to 
carry oui lis responsibilities under the 
program 

lAutliuriU 20 use I221e 3U U 2aMha)) 
Hlcdhds 

('Hob:» hi.» LKLMLi. bte 34 CKK I'arl 74. 
but>pari t> Heunnon aitd Acct:>:> kt-quire- 
Ui\ iii^ {or hicordb 

fi 76 7 10 Uecdrdn related lu i(ranl fund:i 
A Siaie and a subgrantee shah keep 

riiurdb lhal (uliy shuv, 
>a^ Tin rtiuuunl of funds undi r ihe 

gr.uil or bubgrunl. 

lio\^ lilt.' Siale or subgrantee uses 

to *1 hi lolal ttiM of IhL proji ( t. 

• (}> 'lilt ^))are oi that ( osl provided 
(loui i^lht r ."idurti'i, and 

M l (Jlhi r r(tord.s lo (a<ih<aU an ni 
h I liv e audit 

^i>l«ii>viii h> tiM iitim ol M.uta>»< iiu'iu 
rti.d hii<lg< I Kiiili I <<iitlroi ituruiM r )bBO 



34 CFR Subtitlft A (1M-S9 Edition) 

(Aulhorily 20 U SC 1232f) 

(45 KR 22617. Apr 3. 19S0 Redesignated at 
4S KR 7736B. Nov. 21. 1880. and amended al 
53 FR 48143. Dec 6. 19881 

fi 76.731 lUcurdi related lu cumpUanct. 

A Stale and a subgrantee shall keep 
records to show Its compliance with 
program requirements. 

(Aulhorily 20U.Se 1221e<3(a)(l). 2831(an 

fi 76.734 tCccurd retcntlun period. 

Unless a longer period is required 
under 34 CPR Part 74. a State and a 
subgrantee shall retain records for five 
years after completion of the activity 
for which they use grant or subgrant 
funds. 

Note 'I hi:» section i& based on a provision 
In the General Educ&Uon Provisions Act 
(GEPA» Sec'ion 427 0.' the Depariment of 
Education Organization Act (DEOA). 20 
use 3487. provider that except to the 
extent incuiisistenl with the DEOA. the 
GEPA ^tUaW apply lo functions transferred 
by ihib All lo llie extent applicable on the 
day prittdmK the effective dale of lhi:> 
Act AllliutiKh :»lundard>zed nomenclature 
is used ill ihis section 10 reflect (he creation 
of the Ih h.irimenl uf Educauon. there is nu 
intent lu i \lt.nd the cuveraice ot the GEFA 
beyond ilial uiiihorut'd under Section 427 
or other applicable law 

(Aulhura> liOUSC I232f(a» 

(45 FR 22517, Apr 3. 1980 Redesiicnaied at 
45 PR 77J6B, Nov 21. 1980. and amended at 
45 f-"! Hb20b. f)ec 30. 19801 

Choss HLH-HtHCL See 34 CPR 74 21 
l>enulh of n ic nliun pi nod. and 74 22 Start 
ing dale of rtienlion period 

Privacy 

S 76 7 III l*roiecliun uf and acceaBlbilUy in 
niudenl rccordu 

Musx rcLordb on prrstiit or pa^l slu 
deiiUs arc subject lo the requircinLnts 
of SiitiDn 43H uf CjEf^\ and lis iinpU 
niviilum iiKulatioiib under 34 CPU 
Pari *Jl> <h(Ltlon 4Ja l.s U)e V'aiiilly 
Ediuaiioii.il Kights tiiid l^rivacy Act of 
Pj74 ) 

( Aui lioi li J JO (> b ( liX) 



234 



OHic« of th« S«cr«tary, Education 



§76.772 



Ust: or FOUNDS by Sta7i:s and 

SUBGRANrfct.S 

976.760 Mere than one pruj^ram may 
a4MUt u Miiigie aclivtly. 

A State or a subgrantee may use 
funds under more than one program 
to support different parts of the same 
project if the State or subgrantee 
meetd the following conditions: 

(a) The Stale or subgrantee complies 
with the requirements of each pro- 
gram with respect to the part of the 
project alibied witii funds under ihal 
program. 

(b) The State or subgrantee has an 
accounting system that p'jrinits identi- 
fication uf the cusl^ paid for under 
each program 

(Authority 20 U & C 122le 3<ft}(l)d. 
2a5l(a)) 

S 76.76} Pederol fundv may pay iOO per- 
cent of cunt 

A State or a subgf untee may use pro- 
gram funds to pay up to 100 percent of 
the cost of a project if' 

(a) The Slate or subgrantee is not 
required to jnaich the funds; and 

(b) Thf project can be a:>sisted under 
the authori7ing statute and imple- 
menting regulations for the program 

(Aulhorily 2U U S C 122U 3iu}l 1). 2631(a)} 

STATt AllMINlSfHATlVC 

KtsPONsibii.irith 

Cftoss RL>i.iii.Ni L See M CPR Part 74. 
Sobparl K (iruiil und SubKiaiil Payment 
Requirements 

fi 76 770 A Siuie Khali perform certain 
dulien Willi renpLCl lo the upplicalloni 
fur MubgruniH 

With respLxt to eurh program that 
autlionzeii subgranUk. u Slate shall 
perforin iiu fuiiowing diiticb and any 
other duties required by statute or 
regulation.s 

(a) nissiinniute iiif oriimLlon regard- 
ing the uvailubiliiy of tunds under 
each program 

(b) i)i velop pro( rdiires for appli 
cants to folldw In i Dinpli ting and sub 
mltting ui4>li< .aiiins fur .siib^ranls 

(C) Pr ivide applleulion foims 
(d) A^isl iipplu u'U.*i in applying for 
funds 



(e) Review applications and. within 
the limits of available funds, award 
subgrants. 

(f) Notify each applicant as to 
whether It will receive a subgraiit 

<g) Not act in any manner thsit pre- 
vents eligible applicants front applying 
under the program. 

(Auliiurlly. 20 USC I22le-3(a)(l). 2831(a)) 

S 76.771 A Suie nhall encourage eligible 
uppiicanU to apply. 

(a) £ach State shall make a reasona- 
ble effort to encourage eligible appli- 
cants vo apply for siibgrants. 

(b) The State shall inform eligible 
•applicants of: 

(1) The availability of subgrants; 

(2) The objectives of eaeu program: 

(3) The objectives of the State plan 
for each program; 

<4) The assistance the State provides 
to an applicant in completing and sub- 
mitting an application; and 

(5) The procedures the State uses to 
select applications for funding. 

(Approved b.* the Office of Manaicemenl 
and Budget tnder control number i880- 
0513) 

(Aulhorily 20 U S ^ 1222c 3(aKl)) 

(45 PR 22517. Apr. 3. ^980 Redesignated al 
45 PR 77368. Nov 2;. USO. and amended al 
53 PR 49143. Dec 6. 1988) 

9 76J72 Other renponmbilt'tei uf the 
Suie. 

(a) A State shall: 

(1) Provide technical assistance to 
prospective appl':anis and sjbgrant- 
ees; 

(2) Assist In tlie evaluation of proj- 
ects; 

<3) Develop and use procedures to 
monitor each project, and 

(4) Develop procedures. Issue rules, 
or take whatever action may bt neces- 
sary to properly administer eaco pro- 
gram and to avoid illegal. ImpruC^int. 
wasteful, or extravagant ube of fui.ds 
by the State or a subgrantee. 

(b) This section applies to the pro- 
gram under Title IV of the Elementa- 
ry and Secondary Education Act 
unless admlnl^ktratlve funds for that 
program are appropriated under Title 
V A of that Act. 

3n7 



235 



§ 76.7tO 



34 Cn SubtItU A (11-1^9 fdlllon) 



(c) This beclion does not apply to 
the prOKrain under Title I of the Ele- 
nu-ntury and Secondary Education 
Act 

«Aia}iurit> 2UUSC 1221c: 3(aM 1 
C45 yii 2:517. Apr 3. 1980 Redo.^nMed ti 
45 KR 77368. Nov 21. 19dU fca amended al 
52 V'R 27805. July 24. 19871 

CoUPLAINT PftoCtDUHES OF TUK STAT£ 

5 7& 780 .A Sutc »hjiti adupt cumplttint 
prtK'edurcM. 

<a.' A Siale shall adopt written pro- 
cedures (or 

«l» Kt-teiving and resolving any com- 
plaint (hat the Stale or a suhgrar.tee 
1^ viulatiiit; a Federal statute or regula- 
tion:* that apply to a program. 

1 2) Revieuuig an appeal from a deci- 
sion of a sub^rantce wiili respect to a 
complaint, and 

«3i Conducting an independent on- 
site iniestiKatton of a complaint if the 
State determines that an on-site inves- 
titration necesc^ary. 

(bi Sections 76 780-76 782 apply to 
the prosiram under Title IV of the Ele- 
mentary and Secondary Education Act 
luiitsi adm:nistrative funds for that 
program are appropriated under Title 
V A of ihat Act 

<c) Sections 76 780 76 782 do not 
apply to the prob'ram under Tide I of 
the Elementary and Secondary Educa 
tion Act 

• Approved by the OffiCr- of Miiiu,cmenl 
Budget under Co-' ,i number 1880- 

CKoki htirrKiwci iicc I 7ti 1 Prugrams lo 
wnich Part 7dapplic:» 

tAulhority 20 U S C 1221e 3(^x1 1> 
145 KIa 22517. Apr 3 1980 Ht-debiKiiated ai 
45 KH T7368 Mov 21 1&80 and ainntJed ai 
53 KR 4tM3 Dec 8 19881 

fl 76 7»1 Minimum complainl procedure* 

A State shall include the fol' ^winu 
in Its complaint procedures 

(a; A lime limit of 60 calendar days 
after the State receives a complaint 

U ) If necessary, to carry out an Inde- 
pendent on :>ue Investii^alion. and 
<2) To resolve the complaint 
<b) An extension of the time limit 
under paraifraph (a> of this section 
only If ixftptional circiiinstun'^es extst 
alth respect to a partiLnlar complanit 



(c) The right to request the Secre- 
tary to review the final decision of the 
State. 

(Approved by the Office of Managemeni 
and UuiiKei under -onirol numbtr 1830- 
0513) 

(Aulliurtiy 20 use 1221c 3(aMli) 

(45 KH 22517. Apr 3. 1980 Rcdoltfnaicd ai 
45 KU 77368. Nov 21. 1980. and aj«cndcd ai 
63 yn ^;i43. Dec. 6. 1988) 

9 76.782 Art orsantiatiun or Individual 
mu) nie a cumplaint. 

An organization or Individual mas 
flie a written signed complaint with a 
Stale. The complaint must Include. 

(a) A statement that the State or a 
subgrantee has violated a requirement 
of a Federal statute or regulation^ 
that apply to a program; and 

(b) The facts on which the state- 
ment is based. 

(Authonty 20 use l221e-3(aMn) 

6 76.783 Sute educatiunal mgtncy actlun-> 
•ubjcrmnie^'a opportunity for a hearing. 

(a) A subgrantee may request a hear- 
ing If It alleges that any of the follow, 
ing actions by the State educaMontl 
agency violated a State or Peder»^l 
statute or regulation: 

(I) Ordering, li; accordance with a 
final State audit resolution determina- 
tion, the repayment of misspent or 
misapplied Federal funds, or 

(2> Terminating further assistance 
for an approved project. 

(b> The procedures In i 76 401(c)(2)- 
(7) apply to any request for a hearing 
under this section. 

NuTt This ^t-ctiun b ba:»ed on a provbion 
m tht General Educatiun Proviilon* Aci 
(GKPAi Section 427 of the DtrpartmeiU of 
fe^dticatlun OrKAiiLzatlon Aci (Dc:OA) 20 
use 3487 Orovide^ that except tu t.ie 
extent Incunsi^tenl with Uu- DEOA the 
(iEPA ^hall apply tu fiinrtiuiL» traiukfcrred 
by u li, Act tu the exlnsl applicable uii luc 
day i 'i-llJidk the effective date uf inis 
Act MthouKh ^tand^idized nuinencUtiire 
U umU III (hl^ section lu reflect the crtatiun 
of thr lH|,artmrnt uf Ldiicatloii. there i\ nu 
InlfiU tu extend (lie coveruge of the (>fe:i»A 
beyontl that ftiilhorlzcd under bectJon 427 
ur oth( r iii.phi 4bie Uw 
<Aiilliwlit> 20 U SC Ujib 2> 
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145 VH 22517. Apr 3. 1980 UcdeiiKiiated ai 
45 ?lt 77368 Nuv 21.1080 and amended tl 
45 PR 86296. Dec 30. 19801 

Subpart H—Who) P^ocadurts Dots 
tht Stcrttary U»« to Gsl Compli- 
onct? 

Caoss KUutkNCiL ik-c 34 CFR pjirt 74. 
Subpart M Cirai.i and .Snburaiu Cloicuul! 
Suspeii5!un. acui Tcniiiii.ittun 

976.900 Wttiver of resulutiunv pruhibMed. 

<a> No offieial, agent, or employee of 
ED may waive any regulation that ap- 
plies to a Uepurtnieiit proKrain unless 
the reculatiou specifically provide 
that it may be waived 

(b) No act or failure to act by an of- 
ficial, agent, or einployee of ED can 
affect the uulhsirtty of the Secretary 
to enforce rt-gulatioiis. 

(Aulhorily 43 Dej Cuiup Gen 31(1&63)) 
67C.il01 Kdu'.aliun Appeul Huttrd 

<a> The i::ducaiion Appeal Board, es- 
tablished under Part 1' of GEPA. has 
the following' functions: 

(I) Audit ai.:,^dl hearings under Sec- 
tion 452 of GEPA. 

<2) Withholding and termination 
hearings under Section 453 of GEPA. 

f3> Cease and destst hearings under 
Section 453 of GEPA 

(4) Any other proceeding designated 
by the Secretary 

<b) The n gulat;ons for the Educa- 
tion Appeal Uoard are in 34 CFR Part 
78. 

(Aulhorily 20 IJ S C 12341 
fi7S.!lU2 Ju'Jicful review 

After a hearing by the Secretary, a 
State Is usually eiililU-d - generally by 
t)»e statute that required the hear- 
ing -to judictul review of the Secre- 
tary's Jei Jsion. 

(Aulhurlty 20 U « f ' 12ile 3(a}< 1 J. 283lta)) 
&7£!)10 t'lHipcrudoii wilh audiu. 

A gruiitcc tjr subgrantee shall coop- 
erate With ihe S»<niary and the 
ConiptroliLr Gcnerul of the United 
States or any t,f their authorised rep 
resentativr^ in the toiiduct of audits 
authorurd hy HtUral law This coop- 
eration iiu hulLS acLVss wlllioiit unrea 
sonable rev>trlrtioiis to n cords and per- 



sonnel of the grantee or subgrantee 
for the purpose of obtaining relevant 
Information. 

(Aulhorily. 5 use Appendix 3. Seclluns 
4(aMl). 4(bKlMA). and 6(aMl). 20 USC. 
1221e-3(aMl). 1232f) 

(54 21776. May 19. 19891 



PART 77— OSFINITIONS THAT APPLY 
TO DEPARTMENT REGULATIONS 

77.1 ncHnltiuna thai apply to all Depart- 
ment proxrsms. 

<a) (Reservedl 

<b) Unless a statute or regtifatton 
provides otherwise, the following defi- 
nitions In Part 74 of this title apply to 
the regulations In Title 34 of the Code 
of Federal Regulations. The section of 
Part 74 that contains the definition is 
given in parentheses 

'Vontract" (includes definition of 
"Subcontract") (74,3) 

"£9uip;nenr'(74.132) 

"Federally recognized Indian tnbal 
government" ili 3) 

"Granf(74.3) 

•'Gran fee ••(74.3) 

"i^caf ffov<mmenr"(74.3) 

"Perjonaf properfi/"(74.132) 

"Real properly" niAZ2} 

''RecipienraA,^) 

•■^uopranf" (74.3) 

"Subgrantee" HA 3) 

••5uppfi«"(74.132) 

<c) Unles:! a statute or regulation 
provides otherwise, the following defl 
nitlons also apply to the regulations In 
thUtllle: 

"AcQuiution'* means taJcIng owner- 
ship of property, re-elving the proper- 
ty as a Hlft. enter* g Into a lease pur- 
chase arrangement, or leasing the 
property. The term Includes process. 
Ing. delivery, and Installation of prop- 
erty. 

"Applicant" means a party request- 
Ing a grant or subgrant under a pro- 
gram of the Department 

"i4pp/icafion" means a request for a 
grant or subgrant under a program of 
the Department 

"Award" means an amount of funds 
that the Department provides tinder a 
grant or contract. 
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577.1 

'Bii'. ,'* t olS' nu-aub an n u-rva. 
(f im.t . v*tiil a i>rojerl pt nod b 
divitlii. • •.(ifc.i i.ii> purpose:. 

Dttti f.if. " iiu-aii. ll-i li Do 

purllliii.> • Irdi.riillul 

-Di:. . » t / /jli/l/U/f 0/ MU:Ufll. 

*«rii«< Uu.in: llii iMrrdor •! llu- 

itl I Mum uiii rvircs 01 an of 
lull ol I he Iiibii.nir 01 

Mubd. • trxurbacinig for llu Direc- 
lui III Mt ' »% KUU'nixUon of aiiihonly. 

Oirt* t V) Iht Naduual Institute oj 

itu uit:> llu- Direciur of Ihe 

N4>liuii.i .iibliiuu- of Ediicalion or an 
(.( Ik ( r % t « iiiiiloyet of Ihe National In- 
.iiluii • l.ducaiion acting fur ihe Di- 
uclui -. r a di-U'gatiuti of aiUhunty. 

tt> Iht U.S Deparinient o■ 

L«illt'alll•l• 

£7>(j 4K " nu an:> Ihe Edncaiion De- 
part iiuiil Uciicrral Adminutrative Reg 
uUliohb t34 CFR Part^ 74. 75. 76. 77, 
and 78 > 

■ tUntt tttary m/ioo/" nu-ans a day or 
rt&i<Jtiiliu.l Mhoul that pruvidc:> ele 
iiutitarv LdiiLaliuti. dettrmincd 
uiidt r blalcr 'av. 

i-antititi ' uu'an:> one or more 
jlroi iurt b m one or mure locations. 

^ i at iftar" iiieaivs the Federal 
)i;>cat >t:<ir a pcTiod bcgUming on Oc- 

lubtf I j.iid ending on the following 
^cptimoer 30 

eji.M" nicanb The General Educa- 
tion FroMMons Act 

"Grant penod' means tht- period for 
Mihii.h fund:> have been awardt-d 

' Locat iUucadonat agency" meaiis 

<a> A public board of education or 
uiliLT piibliL auihoriiy legally consii- 
lutc'd v^Uhin a S.alf for either admin- 
i:>irali\f (oiilrol of or direction of. or 
lu ptrfonn bi-rvite far)Ction:> /or. 
pubhL ilemenlary or secondary 
^><:hoillb III 

U) A Miy. cou[Uy. township, school 
(hsincl r ollitr political subdivision 
of a bialf. or 

(2) ^U( h combination of school dis- 
incls or ( ouniieb a Slate rtcognizes as 
an adiiiiiublralive agency for its public 
Llcmtnlary or secondary schools, or 

(b) Any other public mstiiuilon or 
agoc^ that has administrative control 
and UirtMton of a public elementary 
or seK.iuJaiy school 

(c) As u^id in J4 CFH Parts 4(j0. 408. 
525, 52b and 527 < vocational < ducatlon 
[irogrbins). the l* rnt also u.cludcs any 



34 Cfk Sublitio A (1M-«9 Edition) 

oihci public laslilution or agency that 
has adnuiiistralivc coniiol and direc- 
tion til ii vocational education pro- 
gran- 

"MinttT n'mod<:tino" means tn lor al- 
teration:- in % previously con picted 
buiidiiiK The term also includes the 
extension of utility lines, such as 
water and electricity, from points 
beyond the confines of the space in 
which thf minor remodeling is under- 
taken but within the confines of the 
prev ioiisly completed building. The 
term does not include building con- 
struction, sluclural alterations to 
buildings, building malntenanc^ or re- 
pairs. 

"Nonpro/iL " as applied to an a^'ency. 
organisation, or Institution. n.«;ans 
that K i«i owned arid operated by one 
or more corporations or associations 
whose net earnings do not benefit, and 
cannot lawfully benefit, any private 
shareholder or entity 

"Nonpublic. " as applied to an 
agency, organization, or Institution, 
means that the agency, organization, 
or institution is nonprofit and is not 
under Federal or public supervision or 
contrut 

"Prt^ihoQl" means the educational 
i<ivel from a child's birth to the time 
at which the State provides elementa- 
ry education. 

"Private/* as applied to an agency, 
organization, or institution, means 
that It IS not under Federal or public 
supervision or control 

"Pro;ec/" means the activity de- 
scribed in an application 

"Project pcnod" nieans the period 
for which the appropriate official of 
the Drpartmc-nt approves a project 

"Public, " as applied to an agency, or 
eanizatjon. or Institution, means that 
the aut-ncy. organization, or Institu- 
tion Is under the administrative siipi-r- 
vision or control of a government 
Qlhcr than the Federal Government 

•"iVro.nfarv ^choot" means a day or 
residential ^kChool that provides ^^rc 
ondary education as determined under 
State lav. In the absrnce of State law. 
the retary may determine, with re 
sprct to that State, whether the term 
Includes education beyond the twelfth 
grade 

"S* t Tftary" mean^ the Secretary of 
the iJi i.artmeiit of Education or an o( 
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ficlal or employee of the Department 
acting for the Secretary under a dele- 
gation of authority. 

"Service /u7ic/ion." with respect to a 
local educational ai;ciicy: 

(a) Means an educati^ nal service 
that is performed hy a l<;gal entity— 
such as an Intermcdikle agency: 

(1) (i) Whoiie jurisdiction does not 
extend to the whole Slate: and 

<ll) That is authorized to provide 
consultative, advisory, or educational 
services to public elementary or sec- 
ondary schools: or 

(2) That has regulatory functions 
over agencies hav ing administrative 
control or direction of public elemen- 
tary or secondary schools. 

<b) The term does not Include a serv- 
ice that IS performed by a cultural or 
educational resource. 

"State" means any of the 50 States, 
the Commonwealth of Puerto Rico, 
the District of Columbia. Guam. 
American ^amoa. the Virgin Islands, 
the Northern Mariana Ulands. or the 
Trust Territory of the Pa.Mflc Islands. 

"State educatiQual agency" means 
the State board of education or other 
agency or officer primarily responsible 
for the supervision of public elementa- 
ry and secondary schools In a State. In 
the absence of this officer or a^cency. 
It is an officer or agency designated by 
the Governor or State law. 

"Work 0/ art" means an Item that is 
Incorporated into facilities primarily 
because of its aesthetic va'iue. 

(Authority 'JUUiSC \n\c 3(aKl). 2831<a). 
and 34741 

(45 yn 22fi2\>. Apr 3. ttfilU unended at 4S 
VTl 37442 Juiii: 3 I9tt0 Ucrdeslgnaled al 45 
FH 77368. Nuv 21. lObo mid amended at 45 
Fli b629B l>cc 30 1980 54 FR 21776 May 
19. 19891 



PART 78— EDUCATION APPEAL 
BOARD 



Sec 

'i8 7 Exhaustion of remedies. 
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I'KE^tNTATlUN 0> CaSC 

78 71 Wrilt n bubnu:»:»ion tiurmally re- 
Quirt a 

78 72 Nolii t of an oral arKUincnl or cvldcn 

u.ir> iu armtc 
78 73 Conduil of a ht arin^ 

Subport f — OtcUions and Ord«r» 

KiMAL Al'UIT DtTtKMIMATiOMS, WiTllMOU)- 

ir<u&. Tlmminations. and Otu^h Dctca 
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7d 8^ Opportunily to cununenl on Ihe 

PftRtl s dfci&ion 
78 63 The Sicrelary sdcciMon 
7fc 84 Collection 

Clasc and Dl&i&t 

labS rite iti^c Atid de&t^l repurl &nd 

ordt r 
la bo Litfuricmcnl 

AuTiK.KiTY UbC 1234 .234c <19B2). 
iifilc:>:k o(licrv^i5c noied 

SoiiKiL 4b VH 27305. May 18 11^81. unle^ 
ollicrv^like noKd 

Subpart A — G«n«ral 

C 48 1 l*urpo«e 

Thc:ie rLguialions contain rules for 
the conduct of pro^c'^dingb befure Ihe 
Euucation Appeal Board which wajti es- 
tablished in accordance with Section 
461 of ihe General Education Provi- 
sion Aci 

(Authoruv 20 use 1234 (at and (c» 

tl i8 2 JurisJiction 

The Board has jurisdiction to 
4a) RLVtew fit.^il <?udiL detLrnrtina 
tions conCLrninii any appliLabie pro- 
gram (Set- 5 78 3 (De/nii'.onii for the 
d< fitiitioii of ^.n appli'ablL program ) 

(bi Coikdiicl withholding or lernu..a 
tion hiarifigb initu^ d by DLpartmei i 
of Education (ED. fiLial.s in Lc)nnL'r 
tion wuh any aupluablL pr(jgrarn (See 



i78.3 iUvJimtions) for the definition 
of an applicable program.). 

(c) Conduct cease and desist proceed- 
ings initiated by authorized ED offi- 
cials In connection with any applicable 
program (See $78.3 (X)<^tntfton5) for 
the definiiion of an applicable pro- 
gram.) 

(a) Conduct hearings, in connection 
with an applicable program (See \ 78.3 
(X}et^uiifi6f<6) for the definition of an 
applicable program). whic)i involve; 

(1) A determination thai a gran; Is 
void; 

(2) The d:sapproval of a recipient's 
written request for permission to Incur 
an expenditure during the term of a 
grant; or 

(3) A determination made by an au* 
thorized £D official with respect to 
cost allocation plans negotiated with 
State and local units of government, 
and indirect cost rates, computer, 
fringe benefit, and other special rates 
negotiated with Institutions of postsec- 
ondary education. State and local gov- 
ernment agencies, hospitals, and oth«^r 
nonprofit institutions (except for de< 
terminations which are the suDject of 
an appeal filed by the grantee to the 
Grant Services Contract Appeal Board 
or to the Armed Services Board of 
Contract Appeals regarding a contract 
with the Department); and 

(e> Conduct other proceedings as 
designated by the Secretary of Educa 
tion (the Secretary) in the Pel*,kal 

HSGISTLK 

(Auihoniy 20USC I234ia). 2B32(b)) 

(46 PU 27 JUS. May 18. 1981. a^ amended at 
54 VH 21776. Dec 19. 19891 

tt7B3 DefinltionH. 

"AppLllant" means an SEA or other 
recipient that requests 

(a) A review oi a final audit determl 
nation. 

(b) A witholding or termination 
heariDb'- or 

(c) A htarint! regarding a matter de 
scribed in § 78 2(d) ( Jun^ciKftoiO 

"Ap|>l*Labie proi^ram" means any 
program administered by an author 
ized EI> official except the following 
stuc'eiit financial assistance programs 
authori/.rd by Title IV. and governid 
by regulations prtjiiiulgaled under Sec 
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Offic* of lha S«cr«lary, Educotion 

tion 487. of the Higher Edueaiion Act 
of 2965. as amended 

<a) National Direct Student Loan 
Program. 

<b) College Work-Slnuy Program. 

(c) Pell Grant Program, formerly 
known as the Basic Educational Op- 
portunity Grant Program 

(d) Supplemental Educational Op- 
portunity Grant Program. 

(e) Guaranteed Student Loan Pro- 
gram. 

(f) Parent I/oaiis for Undergraduate 
Students Program. 

(g) State Student hiceiitlve Grant 
Program. 

"Authorized ED official" means' 

(a) The Secretary; or 

(b) A person employed by ED who 
has been designated tu act under the 
Secretary's authority. 

"Board" means t he Education 
Appeal Board of ED. 

"Board Chairperson" means the 
Board member designated by the Sec- 
retary to serve as adminiiitratlve offi- 
cer of the Board 

"Cease and desist" iiu-ans to discon- 
tinue a prohibited practice or initiate 
a required ni.u-tiee. 

"Pinal audit determination" means a 
written notice Issued by an authorized 
ED official disallowing expenditures 
made by a recipient. 

' Heading" means any review pro- 
ceeding conducted by the Board. A 
hearing may include a conference, a 
review of written submissions, an oral 
argument, or a full evidentiary liear- 
Ing. 

"Panel" nutans an Education Appeal 
Board Panel (See § 78 5. iPaneU)) 

"Punel Chair perf>oti" means the 
person designated by the Board Clialr- 
per:>on to serve as the presiding officer 
of a Panel 

"Party" nu-aiis 

(a) The re( ipieiit reqiiestiiiK or ap- 
peariru ^^t a lu^aring iiiidtr tliest regu- 
lations. 

(b) The .uithon/.t <1 ED official who 
Issued 

(1) Tlu (if««il audit deteriniiation 
being appeahd. the uotiee of an intent 
to withhold or terminate funds, or the 
cease and dr>l^t Cdiuplaii't, or 

(2) Any oiIht drtt-riniiiution that Is 
the biibi<-(t of .1 protK Unig before the 



§78.5 

Board (See $ 78.2(d) Uurtsdiction) for 
a list of these detennlnatlons.); and 

(c) Any person, group, or agency 
that flies an acceptable application to 
Intervene (See $ 78.43 (luUrvention)). 

"Recipient" means the named party 
or entity that Initially receives Federal 
funiis under an ED grant or coopera* 
live agreement. For example, for & 
State-administered program conducted 
under Tit!e 1 of the Elementary and 
Secondary Education Act of 1965. as 
amended, the SEA is the recipient. 
This definition does* not extend to pro- 
curement contracts. 

"Suspension" means temporarily 
stopping payment of Federal funds to 
a recipient and stopping the recipi- 
ent's authority to charge costs to a 
program pending the outcome of a 
withholding or termination hearing. 

"Termination" means ending the 
payment of Federal funds to a recipi- 
ent and ending the recipient's author- 
ity to charge costs to a program before 
the recipient's authority to charge 
costs to a program expires. 

"Withholding'* means stopping pay- 
ment of Federal funds to a recipient 
and stopping the recipient's authority 
to charge costs to a program, for the 
period of time the recipient Is in viola- 
tion of a requirement. 

(Authority: 20 UB C. 1234 (a) and (e)) 

(46 FR 2730&. May U. 1981. as amended at 
54 PR 21776. Dec. 19. 19891 

6 7B.4 Board membership. 

The Bo. rd consists of 15 to 30 mem- 
bers. Not more than one third of the 
Board members may be employees of 
ED. 

(Authority 20USC 1234(c)) 

a7K& VantU. 

(a) (1) For each proceeding before 
the Hoard, the Hoard Chair()erbon se- 
lects a Panel, consisting of at least 
three r ambers of the Board, and des- 
ignates one of ^he Panel members as 
Panel CliBlrperson. 

(2) The Board Chairperson may des- 
ignate the entire Board to sll as a 
Panel for any case or class of ca^es 

(b) A majority of the members of a 
Panel iiiitst be meniben> of the Board 
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Mblio are not full Itme employees of ihe 
Federal GovernmeiU 

(c) No Board member whu Is a parly 
to. or has had any respon^lblUly for 
(he particular mailer assigned lo a 
Panel, may herve on lhal Panel. 

(Authority 20 US.C 1234 (e). (d), &nd (e)) 

i 70.6 Eligibility fur review. 

Hev.ew under these regulations U 
available to a recipient that receives a 
written notice (rom an authorized ED 
official of 

(a) A final audit determination; 

I hi All latent to withhold or terml* 
imi iuiid;>, 

ict A cease and desist complaint; 

id) A determination that a grant is 
void. 

le) The disapproval of a recipient's 
Ml nit en request for periiu^ion lo incur 
ail expenditure during tlie term of a 
grant. 

(f) A determination with respect lo 
cobt allocation pir.iis negotiated with 
Slate and local units of government, 
and indirect cost rates, computer, 
fringe benefits. an~* other special rales 
ntgodated with institutions of posLsec- 
oiidary educatiott. State and local gov- 
ernment ageneies. hospitals, and other 
nonprofit institutions (except for de- 
tt rinination:> which the subject of 
an appeal filed by the grantee lo the 
Grant Services Contract Appeal Board 
or (o ihe Armed Services Board of 
Cijiitract Appeals regarding a contract 
viiih the Department), or 

(g) i\ny other proceeding designated 
by the Secretary 

i^iit horny 2U use (a> ar)d <e). '^0 

use 28J**«bn 

lit FH i13U5. May IB. 1981 <i6 amended at 
54 y\i 21116 Dec 1&. I9b9) 

ii 7h 7 Kxhuuallim of rtnif tlicv 

(a) If a recipient rectives a written 
luiiice referred to in § 78 {Elxgxbxlity 
fitr rehiexij) arid brings a lawsuit to 
cLaihiige that notice, the recipient 
litto failed to exhaust administrative 
rtiiii dits and the Sccrt i.tiy may move 
fiir dioiiii.>>cil of the lav^.3Uit on that 
basis 

(bi If iht V<iUL\ as.sign< d tc hear an 
<i{iptal fiiids ilicil there are no issues in 
Hit ui>iital ^itlun the Hoard's Jurisdic 
holt, llii t^aiui liiay. at the r< (lUt si of 



a party or Panel member, issue a decl 
sioii or order lo that effect (See Sub- 
part F~Decisions and Orders). 

(Anlhurity 20USC 1234 aiid 1234(d)) 

SubpoH ft — Final Audit Oelermination 

Wbittem Notice 

6 78.11 Written nonce of a flnat audit de- 
terminatiun. 

(a) An authorized £«D official may 
issue a written notice of a final audit 
determination lo a recipient in connec- 
tion with an applicable program (See 
178 3 for the definition of applicable 
program.) 

<b) in the written notice, the author- 
ized ED official: 

(1) Lists the disallowed expenditures 
made by the recipient: 

(2) Indicates the reasons for the 
final audit determination in sufficient 
detail to allow the recipient to re- 
spond—for example, by referring to 
ttie relevant parts of a separate docu- 
ment, such as an audit report: and 

(3) Advises the recipient that it must 
repay the disallowed expenditures to 
ED or. within 30 calendar days of its 
receipt of the written notice, request a 
review by the Board of the final audit 
determination 

(c) The authorized CD official sends 
the written notice to the recipient by 
(ertified mall with return receipt re- 
guested 

(Aulltoilly 2U use 1234 U) uiiii (e). 
I234a(a» 

^ 7h 12 Heview uf the written nuUce 

(a) The Board Chairperson reviews 
the written notice of the final audit 
determination after an application for 
revii'W received (See §78 13 (fifuii; 
a;i a/iPfica/ion /or review)) to insure 
tli.tt the written notice i.^eets the re 
(}iiirt ments of ^78 11(b) {Wnllen 
liuliLt' of a Jxnixl audit detennxnaixan) 

(b) If the B(tard Chairperson decides 
thtii the written itotici doto iiot meet 
ihi rKiUin iiients u.' ^ 78 11(b) iWnt 
li n tiolxie It/ a /imxl andxt Uvlcnnxna 
fiunK the ii(mrd Chairperson returit^. 
tlx dett^rmination to the official who 
t tiud It so that the detcriinnation 
itiaV tit prutJt riy modified 
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>ffic« of lh« Secretary, Education 

(c) If the official makes the appro* 
triate modlftcdtluns and the recipient 
/tshes to pursue its appeal to the 
loard. the recipient shall amend Its 
ppllcatlon for r«jview within 30 calen- 
ar days of the date it receives the 
lodlflcatlon 

Authority. 20 USC 1234 (a) uid (e). 
234A(b)) 

Application row Ukivikiw 

78,13 Filing an applicatlun fur review. 

(a) An appellant seekini; review of a 
Inal audit deiermiiiiition by the 
ioard shall file a written application 

»or review with the Board Chairper- 
on. 

(b) The a|)pellant shall attach a 
opy of the written notice of a final 
udlt determination to the application 
Dr review, and shall, to the satisfac- 
.on of the Board Chairperson* 

(1) Identify the issues and facts in 
Ispute; and 

(2) State the appellant's position, to- 
ether with the pertinect facts and 
masons supporting that position. 

(c) The appellant shall file the appll 
atlon for review no later than 30 cal- 
ndar days after the date it receives 
ie written notice of the final audit 
etermlnation. 

Vuthorlty 2U U^C 12J4 (a) &nd (e), 
234a(b)) 

7B.14 AccL-ptuiu't* iif the uppllctttion fur 
review. 

(a) If the Board Chairperson decides 
hat an application for review satisfies 
le requirements of $ 78 13 (fifing; an 
ppltcattOH /or rei>it'ii»). the board 
halrperson issues a notice cf the ac 
^ptance of thr application to the ap- 
ehant and the .uithorized ED official 
ho Issued the iinal audit determina- 
tion. 

(b) The liij.ird Chairperson pub 
shes a notu e of acceptance of the ap- 
llcation in thr Kldkhai Rlgisikh 
rlor to the siludulini; of initial pro* 
^edings 

(c) If an ueteptable application is 
led. the Hoard CItaiipirsuii refers 
le appeal to u. l^ancl. urraogi-s for Uie 
^heduling uf Initial prociedinys. and 
)rwarcLs to the Panel and parties an 
litial hearuig reiord tln.t inchide.s 

(li The final audit di tt inaiiatlon. 
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(2) The F^plicatlon for review, and 

(3) Other relevant d(Kuments, sue!; 
as audit reports. 

(Authorily. 20 U.8C. 1234 (^) aiid (e). 
1234a(b» 

178.15 Rcjectiun of the application fur 
review. 

(a) If the Board Chairperson deter- 
mines that an application for review 
does not. satisfy the requirements of 
i 78.13 i Filing an application /or 
review), the Board Chairperson re- 
turns the application to the appellant, 
together with the reasons for the re- 
jection, by certified mail with retum 
receipt requested. 

(b) The appellant has 20 calendar 
days after the date it receives the 
notice of rejection to file an accepta- 
ble application. 

(c) If an application for review is re- 
jected twice4 ED may take appropriate 
administrative action to collect the ex- 
penditures disallowed In the final 
audit determination. 

(Authority. 20 VB.C 1234 (a) and (e). 
1234a(b)) 

BuaDCN or Faoor 

fi 78.16 Burden of proof. 

The appellant shall present its case 
first and has the burden of proving 
the allowability of the expenditures 
dL>allowed In the final audit determi- 
nation. 

(Authority: 20 U^C. 1234 (a) and (e). 
1234a(b)) 

Subpart C — Withhalding, Tormlnotian, 
Votdino, and Other Cost 0«ter- 
minationt 

Wairncw Notick 

•.7ii2l Written notice of an intent lo 
witCihold ur tenninatc fundtt, vuid a 
grant, or uf other cuitt determtnatiuntt. 

(a) An authorized EO official may 
issue a written notice to a recipient 
under aay applicable program (See 
(78.3 (D/^AnifioTU) for the definition 
of applicable program) of: 

(1) An Intent to withhold or tennl- 
nate funds, or 

(2) A determination, as described in 
paragraphs (d) through (f) of $ 7tt 6 
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( i:iigtbiltty /or review) lhal a grant Is 
void, thai a reque^l lo Incur an ex- 
pendiliire during ihe lerni of a gran I Is 
denied, or a determination with re- 
bpeci to cost allocaiiun plans, indirect 
co*^l rales, or other tipeclal rates 

(b) In the written notice, the author- 
ized ED official: 

(1) In the ca:ie of an intent to with- 
hold or lernimate funds, states the 
facl6 that indicate the recipk'nt failed 
to comply subslanliaMy with a require- 
ment that applies lo the funds. 

(2) In the case of a dcle.mtnatlon 
that a grant is void, that an expendi- 
ture may not be incurred, or a deter- 
niumliun with respect to cost alloca- 
tio!) plans, indirect cost rales, or other 
bptcial rales, stales the rea:>ons for the 
deU'rininalion. 

(3> Cites the requirement that is the 
li'd^th for the alleged failure to comply 
or (or *he dcierininaiion. and 

(4) Ac vises the recipient that it may 
request a hearing before the Board. 

(Cy The authorized ED official sends 
the v.riUen notice to the recipient by 
certified mail with return receipt re- 
quested 

lAuitioniy 20 USC 1234 (a) and (e), 
1234b(a> and (bo 

{<4 FH 27305. May 18, 1981. a:» amended ai 
Si 21776. Dec Itf. 19891 

Afplication roR a Huahing 

6 7HZ2 Kilinf an apphcaliun fur a hear- 
ing. 

(a) An appellant seeking a withhold- 
ing or termination hearing, or a hear- 
ing regarding a determination de- 
scribed in paragraphs (d) through (f) 
of §76 6 <£/iai6i/t/v /or remei^).' shall 
file a written application with the 
Board Chairperson not later than 30 
calendar days after the date it receives 
the written notice 

(b) in the application for a hearing, 
the appellant shall attach a copy of 
the written notice and shall, to the 
satisfaction of the Board Chairperson. 

(1) Identify the issues and facU In 
dispute, and 

(2) Slate the appellant s position, to- 
gether with the pertirunt (acts and 
reason:> supporting that position. 

tAuthurlly 20 t; iS J 12J1 (a J and <e>. 
1234b<b)) 



(Id h'H 27305. May 18. 1981. as amended at 
51 KH 21777. Dec. 19. 19891 

6 78.23 AccepUnce uf the applicatlun. 

(a) If the appellant files an applica- 
tion that meets the requirements of 
§78 22 (Filing an application /or a 
heurtng), the Board Chairperson 
issues a notice of the acceptance of 
the application to the appellant and to 
the authorized ED official who Issued 
the notice of the Intent to withhold or 
terminate, or the determination that 
Lb the subject of the appeal. 

<b) The Board Chalrp* son pub- 
lishes a notice of acceptan f the ap- 
plication In the Pkdlr ittciSTER. 
prior to the scheduling Initial pro- 
ceedings. 

(c) If the appellant fi^es an accepta- 
ble application, the Board Chairper- 
son refers the appeul to a Panel, ar- 
ranges for the scheduling of a hearing, 
and forwards to the Panel and the par- 
ties an Initial hearing record that In- 
cludes; 

(1) The written notice; 

(2) The application for a hearing; 
and 

(3) Other relevant documents. 

(Aulhoriiy 20 USC 1234 (a) and (e). 
1234b(bO 

d 78 24 Rejection of the »pplictt(lun. 

(a> If the Board Chairperson deter- 
mines that an application for a hear- 
ing does not satisfy the requirements 
of ( 78 22 (Filing an application /or a 
heartng), the Board Chairperson re 
turns the application to the appellant. 
togct!ier with the reasons for the re- 
jection, by certified mall with return 
receipt reqi:c-led. 

(b) The appellant has 20 calendar 
days after the date It receives the 
notif* of rejection to file an accepta- 
ble application. 

(L> If an application Is rejected twice. 
ED takes appropriate administrative 
action to withhold or terminate funds, 
or to enforce the final di'termination 
in Qiu^stion. 

(AuWiorny 20 USC 1234 (a) and <e). 
12J4b(bn 
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^usPKNsioN ur Paymlnts 

8 78.25 Written miUce of an intent to »U0- 
pcnd fundi. 

(a) An authorized i::i> official may 
issue to the recipient a written notice 
of an intent to suspend funds during 
the course of tlie witliholding or ter- 
mination liearing. 

(b) In the written notice, the author- 
ized EO official: 

(1) Indicates tlie rea^iions for the sus- 
pension; and 

(2) Advises the recipient that tlie 
suspension becomes effective 10 calen- 
dar days aftvr the date the recipient 
receives tlu- written notice, unless 
within tliose 10 calendar days the re- 
cipient requests an opportunity to 
show cause wliy payments should not 
be suspended. 

(c) The authorized ED official sends 
the written notice to the recipient by 
certified mail witli return receipt re- 
quested. 

(Authority. 20 USC 1234 (a) 'vnd (e). 
1334b(c)) 

97B.2fi Ucquesi ru show caune. 

A recipient soelcing an opportunity 
to show cause wi.;* payments should 
not be suspended shall submit a writ- 
ten request fur a show cause hearing 
to the authorized ED official who 
issued the written notice. 

(Authority 20 USC. 1234 (a) and (e). 
1234b<c)) 

17^.27 Show cauie hearing. 

(a) H a show cause hearing is re- 
quested, the authorized i::D official: 

(1) Notifies the recipient of the time 
and place for tlie hearing, and 

(3) Designates a person to conduct 
the show cause hearing. The designee 
does not have to be a member of the 
Board but may not be a party to. or 
have had any respoiu^iljllity for. the 
matter before tlie Board 

(b) At the show cause hearing;, the 
designee consitlers inutt< r^ such a^. 

(1) The nexL.ssity for tlu .suspension 
of payments. 

(2) Possible factual errors In tiie 
wriilen notice of the iiitent to with- 
hold or terminate, 

(3) Tile nature of the violation 
charged in thr written notice of the 
intent to withhold or terminate, and 



(4) Hardship resulting from the sus 
pension. 

(Authority: 20 USC. 1234 <a) and (e). 
1234b(c)) 

S 78.2b l)eci«iun. 

(a) The designee who conducts the 
show cause hearing: 

(1) Decides whether there should be 
a suspension during the course of the 
withholding or termination hearing; 

(2) Issues a written decision wliich 
includes a statement of findings; 

(3) Submits the decision to the 
Board Chairperson; and 

(4) Sends a copy of '.ne decision to 
the recipient by certified mail with 
return receipt requested. 

(b) The designee's decision Is effec- 
tive on receipt by the recipient anti is 
not subject to review by the Secretary. 

(c) The Board Chairperson retains 
the designee's decision as part of the 
record of the withholding or termina- 
tion hearing. 

(Authority 30 USC. 1234 (a) and 
1234b(c)) 

Subpart D — Cease and DetUt 

WaiTTEN NoTict: 

978.31 Wriilen notice of a ceaae mnd 
dealit cumpl«lnL 

(a) An authorized ED official may 
issue a written notice of a cease and 
desist complaint to a recipient receiv* 
ing funds under an applicable program 
(See I 78.3 (DcftnittoM) for the defini- 
tion of an applicable program.). The 
cease and desist proce«d!«^2 may t>e 
tised as an alternative to a withhoiaing 
or termination hearing. 

(b) In the written notice, the au- 
thorized ED official: 

(1) States the facU that indicate the 
recipient failed to comply substantial- 
ly with a requirement that applies to 
the funds; 

(2) Cites the requirement that Ls the 
basis for the alleged failure to comply, 
and 

(3) Qlves notice of a hearing that is 
to be iield at lea^t 30 calendar days 
after the date the recipient receives 
the written notice. 

(c) The authorized ED official sends 
the written notice to the recipient by 
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ii-riiiirti mail wKli icium receipt re> 
lAiiiliorii) 2U use tai uiid (li. 

llLAKlNC 

&78Ji UiKhf tu tt|)p«iir thr ceuMt tind 

The reiipieiii has ihe rmhl to 
copcar at the cfa^e aji'i desist hearing. 
'';^hich lb held before a Panel of ihe 
Board on Ihe date specified in Ihe 
cuinplaint 

(Auiiioni> 2u DSC 123'i (a> and (f). 
12J4iibn 

OTbJJ Opporlunii) lo nhtiw cMUiie 

At ihf hearing ihe recipient shall 
hu\e Ihe oppoi unity lo present rea- 
S4)nb NA,hy a eea^ae and desist ord(r 
should not be Lvsued by the Board 
ba:>ed on the violation of law staled in 
the eempluinl 

«Aiiihor«l> 2U use <a) and (ei. 

OkDLk 

6iftJI W riiivn rcpi»n kind urdrr 

\i. afu-r the luaruifc;. Ihe Panel de> 

cidcs thai Ihe retipu nt has violated a 

legal figuireineiU us stat«:d In the 

conu>laint. the Panel 
(ai Makes a written report staling its 

f iiidinus of fact, and 
ibi I:>:>iies a (case and di.^ist ordt-r 

iSrc 5 7b 85 (T/jc ce'aAt* unti (itsiif 

rt porf and order >) 

tAiiiiior(i> 20 t;SC Wj4 xAt and itt, 

I JJiCM It 

Subpart E — Prochc* and Procodur« 

GhUk KM. Hulls 

b 7^ II \ppticttbilil> iif lliK Hubpurt 

'1 lii'k Miljpart aiiplit's Ciiily to proceed 
lii^s in fort the Ui>ard 
«Auiliont) 2UtJS(' l2J-l>tn 

6 70 li \pplicttbihly uf otlirr lawn and 
rrKuluiiiinH 

<a) bt(tions 554. S5b and 557 oi the 
AUiniinsuative Prot(dor( Ad (5 
IJ S C J apply to prtiCi ( liiiius before 
the Uoard viith rtspecl to 

1 1 ) Tlif receipt <»f oral or unttt n les 
liniony. 



(2> Notice of the issues to be consid- 
ered. 

iZi The right lo counsel: 

(4) Inlervenlion of third parlieb! and 

(5) Transcripts of proceedings. 

(b) Except provided In paragraph 
(c), other pru^i^ions of the AdminiS' 
traiive Proceduie Act and the Federal 
Rules of iTivll Procedure do nol apply 
lo proceed ngs before the Board. 

(Aulhurlly Sec i51(e) of QEPA, 20 U S C 
1234(e)) 

U6 FK 27JU5. May 18. lOdl. as amended al 
47 b'R 52354. Nov. Ifi. 1982. 54 FR 21777. 
Dec lU. IttUD) 

tl 78.43 Inlcrvrntiun. 

(a) A per.' ijn. group, or agency wilh 
an Interest in and having relevant In- 
formalivin about a ca:»e before the 
Board muy file with the Board Chair- 
person an application lo Intervene. 

(b) The apphcaiion lo intervene 
shall contain. 

(l> A siatement of the applicant s in- 
icresi. and 

(2j a nummary of ihe relevant infor- 
mation 

(c> (1) If the application ts filed 
before a case is assigned to a Panel, 
the Board Chairperson decides wheth- 
er approval of Ihe application to inter- 
vene will aid the Panel In iLs disposi- 
tion uf the case. 

(2> If ttie application is filed after 
the Board Chairperson hn^ assigned 
the ( ase to a Panel, the Panel decides 
whether approval of the application lo 
Intel vcne will aid the Panel In its dis- 
position of the case 

(d) The Board Chairperson notifies 
the appluant seekmu to intervene and 
the other parties of the approval or 
disapproval of the application to inier 
vene 

(e> If an application to intervene is 
approved, the intervenor becomes a 
parly lo the proceedings 

(f) If an application lo intervene is 
disapproved. Ihe ai)plicanl may submit 
to thi hoard Chair{>erson an amended 
app!i< aiion (o intt rvt ne 
< Ati(iiurii> tj S (' I2j4(c)) 

6 7h II Iti'prtMrniulio'i by ccttinHrl 

l'artU'> may he rt presetiii d by ( oiin 
:,el 
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(Autlioniy 1:0 UhC l.M4'i n 

8 7B.45 KiliiiK i*f dia'uiiit iiU 

(a) All appluant shall file with the 
Board Chalrper.^on one copy dl an ap- 
pHcallon for review or to intervene 

(b) Once a Panel has been ujssigned. 
parties skiall 

(I) Flic with the Board Chairperson 
five cobles of all written inollotui, 
briefs— Including cited materials that 
are no; readily available-*-an'i other 
documen.*^, anu 

<2) ProMde a copy lo each of the 
other parlies lo the |)[oceedings 

(c) Parties have '2U eulendur days 
from the dau* ol re(vipi of any motion 
to file a re^|)on.se il h the Board 
Chairperson. iinle:»:« the Panel Chair- 
person grants an extension for a good 
reason. 

(d) Tlie dale of filing is the date the 
document is postmarked or hand-deliv- 
ered to the Office of the Board Chair- 
person. If a scheduled 1 ig dale 
occurs on a Saturday. iSundaj^, or Ped- 
eraS hohtiay. llie next business day is 
Ihe date of tiling 

(Authority 2n U S C l2.Mtri) 

11 78 46 Avuilubihly uf dieiHiiintt 

The Boarti Chaiipi i.^on maintains 
Ihe files of the Board The decisions of 
the Board ate available lo the public 
on request and wilh payment u( repro- 
duction costs. 

(Authorlly 2U ti S C lJl4(ci) 

fi 78.47 CiinnnuiiKuUMMM 

No paity shall ( omminiicate wilh 
the Panel or Board Chairperson on 
mat' til's under revu w. exeepl minor 
proC(*(hiral matters, unUss all parlies 
lo the case an* given 

(a) 1 im(*!y and ade(iiiale notice of 
the comimuueation. and 

(b) Heasoiialile opportunity to re- 
spond 

(Aulhurny ^ut).S(' l^J-in m 

B 78 IH Truiini n|ilo 

(a) Tilt ho.tul C'hall p4 I .nil 

( 1 ) An aiii^t s I 111 t ht pit paratioK of a 
iranseripi ol t aeh In .oin^. 

(2) tUt.iiii^ (Ik oni.ioal lian.>iilpl .is 
part of Hit utoul of Ho htaii;ig, and 



(3) Provides one copy of ihe Iran 
script lo each party and Panel 
in(-mber. 

(b) Additional copies of the Iran- 
script are available on request and 
with payment of the reitroduction fee. 

(Authority 20 IJ S C 1234(en 

0 78.49 Subpdcnuu 

(8) The Panel do;:s not havt author- 
ity to issue siibi)Oenas 

<b) The Panel may ask a |)arty to 
provide for oral or wriiien examina- 
tion one or more available witnesses 
who have knowledge about the matter 
under review 

(Autlitirlty 20 use 1234(e)) 

6 78 .'lU ExchanKv tif infdrmali'.iu. 

There Is no discovery as conducted 
under the Federal Uulcs of Civil Pro- 
cedure, but the parties are enrouraged 
lo exchange relevant documents and 
information. 

(Authority 20USC i2J4(e)i 

0 78.51 Kvidence 

The Panel accepts any evidence that 
it finds is relevant and material to the 
proceedings. Parties may object lo evi- 
dence they couhider to be irrt levant, 
immaterial, or unduly repetitious 

(Aulliorlly 20 U ? C 1234(e)) 

4 78 52 I'antI dtciMiunii. 

Decisions of the Panel are mmle by a 
majority of the Panel members 

(Aulliurlty 20 l> S C 12J4it )) 

ti 78.53 Inu-riacdiale re>it M 

The parlies may nol file eomments 
with Ihe Secretary regarding matters 
undt'r review on any rulings of a Panel 
until the Panel hiLs reached its deci- 
sion (iSee § 78 81 (7Vie P(i»ie/6 (feei- 
sion) ) 

(Authority 20 use 12J4(e)) 

PaNLI. !*UOCttDlN(,S 

8 78 61 Authority und rt;.'ip(it«Mibduit.H of 
I'unelti 

(a) The Panel may regulate the 
course of prottxdings and the conduct 
of Ihe parties during the pioceedings 
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The Panel lake.«> all bleps necessary to 
Conduct u lair and impartial proceed- 
ing, tu avoid deliiy. and to maintain 
order, inclitduig tlic following: 

(1) Tlu' Panel may hold conferences 
or olher lypeb of appruprmie proceed- 
uigb tu clarify, sunphfy. or define the 
Issues or to consider other matters 
that may aid in the dispubition of an 
appeal 

(2) The Panel may require parties to 
!>tate their positions and to provide all 
or part of the evidence in writing. 

i3) The Panel may require parties to 
prebciil testimony through affidavits 
and to conduct cros^-examlnation 
through Interrogatories. 

(4) Tht- i^anel may direct the parties 
to exch'vnge relevant docmnenis or In- 
forma' .on and hbts of witnesses, and 
to bend copies lo the Panel. 

(5) The Panel may receive^ rule on. 
exclude, or limit evidence at any stage 
of proceedings. 

i6) The Panel may rule on motions 
and 01 her issues at any btage of the 
proceea ngs 

(7) Although hearings are open to 
the general public, the Panel may es- 
tablish reasonable rules for public at- 
tendance and media coverage of the 
proceedings. 

(8) The Panel may examlr; wit- 
nesses 

(9) The Panel may set reasonable 
time limits for submis^ n of written 
documents. 

(10) The Panel may end an appeal 
and issue a decision against a party if 
iliUi ^cr'y does not meet the time 
limits set by the ra«i&l or utharwise 
delays the Panel 

(b) The Panel may Interpret applica- 
ble statutes and regulations but, may 
not waive them or rule on their validi- 
ty. 

<AulhorUy 20 U S C I234(e» 

0 78 62 ('unfertnceM 

(a) The Board Chairperson may 
sch'tdule a prehearing conference of 
the Panel menr^bers and parties 

(b) A Panel tuember or party may re- 
quest a conference of the Panel mem* 
ber;> and parties except In the case of a 
show cause pr.tceedlng Ihe Panel 
Chairperson dtcldes whether a confer- 
ence Is necessary 



(c) At a prehearing or other confer* 
ence the Panel and the parties may 
consider subjects such as: 

(1) Narrowing and clarifying Issues; 

(2) Assisting the parties In reaching 
agreements and sllpuiatlons; 

(3) Clarifying the positions of the 
parties. 

(4) Presenting th^ direct case of the 
partie:: in writing, In whole or in Part, 
or conducting an oral argument or evi- 
dentiary hearing; 

(5) Setting dates for the exchange of 
written documents* *.he receipt of com> 
ments from the parties on the need 
for an oral argument or evidentiary 
hearing, and further proceedings 
before the Panel; and 

(d) Requesting the names of wit- 
nesses each party wishes to present at 
an evidentiary hearing and estlmaUs 
of time for each presentation. 

(d) At a prehearing or other confer- 
ence the parties shall be prepared to 
respond to the subjects llat«d in para- 
graph (c) of this section. 

(e) Following a prehearing or other 
conference the Panel may Issue a writ- 
ten statement describing the issues 
raised, the action taken, and the stipu- 
lations ftiid agreements reached by the 
parties. 

(Authorliy. 20 13.8 C. 1334(e)) 

pRcsi^TATioN cr Cass 

9 7^.71 Writixn submitilon nonnally re- 
quired. 

The parties shall present their posi- 
lons through briefs and the submis- 
sion of other documents but may re- 
quest an oral argument or evidentiary 
hearing. The Panel shail determine 
whether an oral ar^ment or eviden- 
tiary heaUng Ls needed to clarify the 
position of the parties. 

(Aulhortiy 20 tJ.8 C. * 234(e)) 

1178.72 Notice of an oral argument ur evi- 
di:nilttf7 hcaiing. 

If the Panel decides that an oral ar- 
gument or evidentiary hearing is nec> 
essary. the Paiiel Chairperson sends 
written notice of this decision to all 
parties. The notice states the time ar.d 
place Hf the proceeding and the issues 
to k-e considered. Tiie notice may be 
published In tlie Ku>k:HAL Hlgistlr 
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upon the rrtiuest of a party or Panel 
member 

(Authurlty. 20 use 12.t't(t)) 

5 78.73 Ounduct uf a hearinK. 

A hearing is generally conducted by 
all the Panel members, but. if circum- 
stances require, a hearlm; mav he con- 
ducted by one or more Panel members. 
All the Panel members bhall partici- 
pate in the Panel's decision. 

(Au^i^arliy. 20U£.C i234<-») 

Subpor) f — O«siftlon and Ord«rt 

Final Audit DtrrtHMSNAiiONs. With- 

HOLDINC.S. TlRMINAT10NS» AND 
OTIita OirrtKMINATiUNS 

6 78.81 The VuntVn deciaiun. 

The Panel Issues a decision In the 
appeal from the final audit cleterniina- 
tion. or the intent to withhold or ter- 
minate funds, or other determinations 
that are the subject of the proceed- 
ings. The Hoard Chairperson submits 
the Panel's decision tu the Secretary 
and sends a copy to each party by cer- 
tified mail with return receipt request- 
ed. 

(Authority 20 USC 12'J4 (a! and (e). 
I234a(d). l2J4b(d)) 

9 78.82 Oppiiriuniiy tu comment on the 
Panet'ii dtcinion. 

(a) initial comments and recommen- 
dations. h^acU party lia& the opportu- 
nity to file comments and recommen- 
dations on the Pan*'i's decision with 
the Board Chalrpor^ > within 15 cal- 
endar days of tlie dale the party re- 
ceives the Panel's decision. 

(b) Heafiomive comments and recom- 
mendationn The Board Chairperson 
sends a copy of a party's initial com- 
ments and recommendations to er.ch 
of tat othi-r partus by certified mail 
with return receipt requested. Each 
party may (lie rebpon^lve comments 
and reconiuu ndatuiiis with the Board 
Chairperson wKlnii i^cVi'P. Jays of the 
datj the putty n ccivis the Initial coin 
ments and reconmu ndutions. 

(c) TliL Board (.'luurpt rson forwards 
the partii-s' hutiul un 1 responsive com 
ments on the Paiui'.s decision to the 
Secretary 



(Authority- 20 USC \2'M (a) and (e). 
I234a(d). l2J4b<d)) 

it 78.83 The Secretury'^ decuiun. 

(a) The Panel's decision becomes the 
final decision of the Secretary 60 cal- 
endar days after the date the recipient 
receives the Panel's decision, unless 
the Secretary, for good cause shown, 
modifies or sets aside the Panel's deci- 
sion. 

(b) If the Secretary modifies or sets 
aside the Panel's decision within the 
60 days, the Secretary Issues a decision 
that: 

(1) Includes a statement of tlie rea- 
sons for this action; and 

(2) Becomes the Secretary's final de- 
cision 60 calendar days after It is 
issued. 

(c) The Board Chairperson sends a 
copy of the Secretary's final decision 
and statement of reasons, or a notice 
that the Panel's decision has become 
the Secretary's final decision, to the 
panel and to each of the parties. 

(d) The final decision of the Secre- 
tary is the final decision of the De- 
partment. 

(Authority. 20 USC 1234 (a) aud (e/. 
I234a(d), 1234b(d). 1234d) 

678.84 Collection. 

If the final decision of the Secretary 
sustains the final audit determination, 
the intent to withhold or terminate 
funds or other determination. ED 
takes immediate steps to collect the 
debt. *;^/ithhold or terminate funds, or 
to effect the determination that was 
the subject of tiie Board proceedings. 

(Authority. 20 USC. 1234 (a) and (e). 
I234a(e), 1234b) 

Ckasc and Desist 

K78.8S The ctnnt and de»iat report and 
order. 

(a) If the Panel issues a cease and 
desist report and order (described In 
i 78.34 < Wrttteti n iiort and order)), the 
Board Chairperiion sends the report 
and order to the recipient by certified 
mall with retu.ii receipt requested. 

(b) The order becomes final 60 calen- 
dar days after the date the order is re- 
ceived by the reclpent. The order is 
not subject to review by the Secretary. 



249 

371 



34 CFR SubtitU A (11-1^9 Edition) 



(Atithoriiy 3^ Ui>C t234 (*) and (e). 

fi a ^6 fclnforctf rnent. 

(a) if the Panel iss\ies a cca:>e and 
iit-didt report and urdcr. the recipienl 
bliall take limnedialc steps lo comply 
with the urder. 

(b) H. after a reasonable period of 
tnne. the Secretary determines thai 
I he rtiipichl lia:> not complied with 
the cia^f and delist order, the Secre- 
tary ma) 

<1) Wiihiiutd funds payable to the 
rt'Cipient under the affecie^i program. 
UK hiduig fand:> payable fur adminls- 
Iralive tu:>l:>. without any further pro- 
Lt iduigs b( fore the Board, or 

i'i) v.^.<ify the facio of the matter to 
the Attorney Gff'eral for enforcement 
tUrough appropriate proceedmgs. 

tAittlioru> 20 use 1234 <&) and (e). 
l::34vie)) 



PART 79— INTER0OVSRK.4ENTAI 
REVIEW OF DEPARTMENT OF EDU- 
CATION PROGRAMS AND ACTIVI- 
TIES 

Sic 

7» I What b the pi;r;:a^t: oi *he:ic: reyuU- 
tioit^^ 

la 2 v/hat definitions apply lo ihe^e regu- 
ibtions^ 

79 3 Wtibt programs and ••t^vilies o( the 
iKpaftinent art :>ubiL-cl lo ihe^e rexula> 

79 4 What art: thtr SeLr»"ary's t^cneral re 

^ponMtatihir& under hj Ordtrr^ 
79 6 Whai u ihc S^-^reiarvi obh^atton 

'Ailh rt:»pL(t :c inlfrd«t:ncy co 

ordii»<&tioit:>' 
79 0 W'liat ptoCLdiirt's apply lo ihc itlec- 

Hot. of pru){rain:> and activilie:^ under 

tiiisi a guialK 
79 7 Huw^ doti the Secrttary comnumcale 

v^ith >laic <ind lutal offaiab tomLrmng 

ihf (itimrtini nt :> pro^rurn^ and actlvt 

79 ft Him tiiitdtht S( ( rLtary proiktdtf states 
tail 4>pt'«'rtiinity to comrmnl on iiropo:>ed 

inU r.il hrilirt^lai .c>.Si:^tali(< ' 

79 MifV, d(n ^ thi Sn r» rtretve arid 

ri .pol.il \(, { ONilllLIlt^ ' 

79 10 liMVk UcH J iiK ht I tt lary n»Akt e<<orLi» 

lo a* < ifllitl.iidaU lllUrKti.- ruiiii Ittftl lUli 

« « rii > ' 

7<j U Wiirti arc I hi h< I r< trurv ^ ifUi')i;ulion!k 

lit tltti I luU >4H(taUi>ii.»' 



Sec 

79 12 tluw may a stale simplify, consoli- 
date, or subslllule federally required 
slate plans? 

79 13 nie:»erved] 

AUTifiRlTY 31 use 9506. 42 use 3334. 
and£0 12372. unless otherwise noted 

SouKLL 4B FR 29166. June 24. 19B3. unless 
jtlierwUe noted 

9 79 } What is the purpose of theae reguU- 
(ii)n«? 

(a) The regulations In this Part im- 
plement Executive Order 12372. 
"Intergovernmental Review of Federal 
Programs." Is:>ued July 14. 19B2 and 
amended on April B. 1983. These regu- 
lations aUo Implement applicable pro- 
vision:^ of Section ^01 of the Intergov- 
ernmental Cooperation Act of 19f8 
and Section 204 of the Demonstration 
Cities and Metropolitan Oevelopmant 
Act of 1966. 

(b) These regulations are Intended 
to foster an Intergovernmental part- 
nership and a strengthened Federal- 
Ism by relying on state processes and 
on state, areawlde. regional, and local 
coordination for review of proposed 
federal financial assistance. 

(c) These regulations are Intended to 
aid the Internal management of the 
Department, ar,d are tmi Sntep.dsd 
create any right or benefit enforceable 
at law by a party against the Depart- 
ment or Its officers. 

..*.u;<.o.ii; i:o .2372) 

2 What Jir:n:!:'jni opf'/ to these reg- 
ulaliiinit? 

"Department" means the U.S. De- 
parinienl of Education. 

"Order" means Executive Order 
12372. issuea July 14. 1982. amended 
April a. 19&3. and titled "Intergovern- 
mental Review of Federal PrograTjs 

•'Secrrtary*' means the iiccretary of 
the U S Department of Education or 
an official cr (employee of the Depart- 
menl n( tkny (or the Secretary under a 
deleyatiun of authority 

"Stale" nieuub any of the 50 btate:>, 
the Di.trut of Cniuinbta. the Cain- 
m«iiw.ialth ol J*m rto Ulco. tlu' Cum 
monwtalth of the N\.r:J.Lr.i M.irlana 
I.siaiid:^. Citiani, American S.tnio.t, the 
U S Virgin f.iatwl.s, or tht- Tru.st Ttrrl- 
loiy of tlu- TALific Khiiu^.s 
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(Authority KO i2U7:i) 

• 7S4 Wh»l pruxrMnu ant» HClivilie* of the 
Department urc nutijerl lu lhe«e rebuilt- 
tlontt? 

(a) The Secretary piibli:>hes In the 
F£0£RAL Rloistlh a li:>t of tlie Depart- 
ment's programs and activities that 
are subject to tlie^e regulations and 
Identifies wlilcl) of these are subject to 
the requlrenieiiu of :>ection 204 of the 
Demonstration Cities and Metropoli- 
tan Development Act. 

(b) If a program or activity of the 
Department that provides Federal fi- 
nancial asslsiaiiee doc not have Im- 
plementing regalatloiLs. the regula- 
tions In this part apply to tliat pro- 
gram or activity. 

(c) The following prob'ranru and ac- 
tivities are excluded from coverage 
under this part: 

(I) Proposed legislation 
<2) Reb'iilalion and budget formula- 
tion. 

(3) National ::icctirlty matters. 

(4) Procurement. 

(5) Direct payments to individuals. 
(8) Financial irH:jafer.s for whlcli the 

Departmeni no ftnidlng discretion 
or rfircct authority to approve specific 
sites or projects (eg., block grants 
under Chapter 2 of the Education 
Consolidatlo:; and Improvement Act 
of 1981). 

(7> Rescarcli and development na- 
tional In scope 

(8) Assistance to federally recog- 
nized Indiii;: iribes 

(u; in addition to tht* programs and 
activities excluded In p"-»'/raph (c) of 
this section. »'if Sicr<"i»iry lu.^y only 
exclude a Fed*"ral fiiiitn -lul iiis^aance 
program or activity frorn coverage 
under this part if the program or ac- 
tivity i^C'JL r.ot directly affect Slate or 
local goverimients 

(Authority K() i-2ST2) 

148 FR 29160. Jiiim 1:4 I'JUJ a., amtudtd ai 
51 FU 2i)aJ4. JuiM li. lUUiil 

fi7tl4 Wliiii an tin Si i rt lury'n ^(cni'ral re- 
HpiMiNilHlilii -t uiulvr till Ordir'^ 
(a) Thr kSiiiilAry t»in\.iile.s opporlll 
nltics loi I (ji) .iiliaUoii by eh ettd offi 
claU of thoM .tall and local goverii- 
nients that wijiiid prnvidr the tioitf^^c!- 
eral fis:.ii » loi. ui tt».ii dinrt 



ly affected by, proposed federal finan- 
cial assistance from the Department. 

(b) If a state adopts a process under 
the Order to review and coordinate 
prop(Xied federal financial assistance, 
the Secretary, to the extent permiUed 
by law: 

vl) Uses the state process to deter- 
mine official views of stale and local 
elected officials: 

(2) Communicates with slate and 
local elected officials as early In a pro- 
gram planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

t3) Makes efforts to accommodate 
state and local elected officials con- 
cerivs with proposed federal financial 
assistance that are c< imunicated 
through the state process: 

(4) AUovs the states to simplify and 
consolidate existing federally required 
state plan submissions: 

(5) Where state planning and budg- 
eting systems are sufficient and where 
permitted by law. encourages the sub- 
stitution of state plans for federally 
required state plans; 

(6) Seeks the coordination of views 
of affected state and local elected offi- 
cials In one state with those of an- 
other state when proposed federal fi- 
nancial assistance has an impact on 
Interstate metropolitan urban centers 
or other interstate areas: and 

(7) Supports state and local govern- 
ments by discouraging the reauthor- 
l:&atlon or creation of any planning or- 
ganization which Is federally funded, 
which has a limited puipose. and 
which Is not adequately representative 
of. or accountable to. state or local 
elected officials. 

(Aullioriiy EO. 12372. Sec 2) 

879.5 Wtiut U (he SccreUry'r ohlii^ulinn 
with rcupcct lu federtti Inlet agency cu- 
urdinatlun? 

The Secretary, to the maxinru'm 
extent practicable, consulu with and 
seeks advice from all other :jttb:jtan- 
tially affected federal dcparlnicnt::, 
and agencies hi an effort to assure full 
coordination between itich ugeiicie:^ 
and the Departmetit rigardhig pro 
grani.s and activities covered under 
these regtilalion.s 

(Aiilliorlty y.i) l'JJ7:Z) 
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79 6 Whui prucctlureit ttpply In Ihe welec- 
liiii) ii( priiKriiiUM ttnd nrlivitics uiidci 
tl.cttt rrjculaliolm? 

(u) A bUle may select any prograjii 
or ai'Uvity pnbliblicd in the P^dlral 
HtolbTLH 111 uccurdance with i 79 3 (ur 
IniiTguVcrniiK'iilal review under Ihebe 
rigiilaliuiib Kucli biale. before ^eleci- 
itit; prO(;r.iinb and aclivilieb. shall con- 
buH \^uli lueai eiecled officials. 

(b) Kdcii blale lhal adopU a process 
bhall nuufy Ihe Secretary of ihe De- 
parUnenib programs and acllvilies se- 
K'cu-d for thai process. 

(C) A blaie may notify the Secretary 
of clianK»b m lib bclectloni at any 
liiiic For tach change, the state shall 
.subniil lo Ihe Secretary an a:>burance 
I hill th • bialc ha:> coiiz^ulted wilh local 
clecied official:* regarding the change. 
The nt'jdriinenl may ebtabhbh dead 
liiieb lr> uhlch bialeb are required to 
inionn ihe Secretary of changes In 
their program beleciloiis 

4d) Tlie Secret- ry uses a stale's proc- 
ciia a:* bOon fea:>ible. depending on 
individual programs and activities, 
after the Secretary is notified of its se- 
lections 

iAuHiori«y EO 12372, kec 2) 

d79 7 Uii4 does ih*: Secretary communi- 
cuitr Hiih diule «nd local officmlii con- 
ccrninif ihe Depurtment's programM 
und acluitlt:)!? 

(a) (Reserved) 

(b) (li The SecretP-y provides notice 
lo directly affected state, areawide. re- 
gional, and local entities in a state of 
proposed federal financial assistance 
If 

O) The slate has not adopted a p/oc- 
t:>s undt r ihe Ord»'r. or 

(»> The assistance involves a pro 
Kraiii or aciiviiy not selected for the 
siaii procLSs 

<2) This notice may be made by pub- 
lication Hi the Fldkhal HLMsTEn or 
oiher nu diis which i|jc Secretary de« 
tt-rnurH* appr^jpridte 

«Autlioriii lij?:j. Sit 'it 

fe7bn Hu» dtieh ihe Seer* luf> prnvidi; 
nittU's un oppnfiunily lo conutient on 
(>n>p(iHed fedrrui nnuncittl unnittUnce? 
<a» tJxiiDi in iiiuisuul circumstanLcs, 
Ihe S»<r*lury givtb SUtr i>roiLS.^LS ur 
chrttfly affteied Slut*, anawidc. ft 
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gional. and local officials and enti- 
ties- 
CD At leait 30 days to comment on 
proposed Federal financial assistance 
in the form of noncoinpeting continu- 
ation awards; and 

<2) At least 60 days to comment oi, 
proposed Federal finaricial assistance 
otlier than nonconipeting continu- 
ation awards. 

<b) The SecreUry establishes a date 
for mailing or hand-delivering com- 
ments under paragraph <a) of thU slw- 
lion using one of the following two 
prccedures: 

(1) If the comnents relate to con- 
tinuation award applications, the Sec- 
retary notifies each applicant and 
each Stale Single Point of Contact 
(SPOC) of the date by which SPOC 
comments should be aubmitted. 

(2) If the comments relate to appli- 
cations for new grants, the Secretary 
establishes the date in a notice pub- 
lished in the PcoEJUL Registfjs. 

(c) This section also applies to com- 
ments in cases in which the review, co- 
ordination, and communication with 
the Department have been dele,»Ued. 

<d) Applicants for programs and ac- 
tivities subject to Section 204 oi the 
Demonstration Cities and Metroooli- 
tan Act shall allcw areawide agencies a 
60day opportunity {or review and 
comment. 

(Aulhorlty EO 12372. Sec :i 

(48 l*'H 29166. June 24. Ifi83. as amended ul 

51 VH 2082S. June 9. I9dd) 

fi79 9 How doctt ihc Secretary receive and 
respond lo commenU? 

(a) The Secretary follows the proce- 
dure in \ 79 10 if: 

U) A state office or official is dcslg- 
naled to act a;> a single point of con- 
tact brtween a state process and all 
federal ui^encies. and 

(2) '1 Hal office Or official transmits a 
Slate process recommendation, and 
Klentifiis It !us sueli. (or a program se 
leeleJ inider § 79 li. 

(b) < I ) TIh- sm«le poUit of contact is 
not ohhgated to liunsmit eonunents 
from '.late, areawide. regional, or local 
offiual.s und entitles If llu-re is no 
state i^roeess recommendation 

(2) If ii state process reeomineiula 
:ioii \^ ti«LMstinlt(d by a slnglr point i>f 
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contact, all coniinenu from stale. 

areawide. regional, and local officials 

and entitles that diffei from it miist 

also be transit. itted. 

<c) U a state has not established a 
process, or is unable to .submit a state 
p ocess recommendutior. state 
areawide. regional, and ».ieal officials 
and entities may submit eommenls to 
the Department. 

(d) If a proi^ram or activity is not se- 
lected for a state process, state, 
areawide. regional, and local officia; 
and entitles may submit comments to 
the Department. In addition, if a state 
process recommendation for a nonse- 
lected program or activity Is transmit- 
ted to the Department by the single 
point of contact, the Si eretary follows 
the procedures of § 7a. 10. 

<e) The Secretary eoiisidcrs com- 
ments which do not constitute a sUte 
process recommendation submitted 
under these regulations and for which 
the Secretary is not required to apply 
the procedures of 5 79.10 of this Part, 
if those comments are |)rovided by a 
single point of contact, or directly to 
the Depariiueni by a commenting 
P*\rty. 

iAulhorlty fc: ) 12J7A Su* 2> 

^ amended at 

979.10 lioM diK-a Ihe Secrelury make ef- 
forta to irctiiiiiniiduu- inlcrgovernmen- 
tal eonri toh? 

(a) If a state process provides a state 
process recommendulion to the De- 
partment through Its sUigle point of 
contact, the Secretary either. 

<l) Accepts the reLommendation; 

<2) Reaches a iiuitualiy agreeable so 
lution wilh the .'.late process, or 

<3) Provides tlie singlr point of con- 
tact with a wriUen explanation of tlie 
decision hi such form u.s tlie Secretary 
deems appropriate Ttie Secretary may 
aUo suppicmi ut the written explana- 
tion by pnaidnig the explanation to 
the single point of (nni.ut by tele- 
phone, other lelreomnniiueaiion. or 
other means 

(b) In any i x|)l.inution under para 
graph (al<3) (,[ ihib seilion. theStcu 
tary Informs ilie scugh* point of eon 
tact that. 

(1) The Depaiiiiu nl will tuA imple- 
ment ili dedsinn (or at li lot icn days 
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after the single point of contact re- 
ceives the explanal»on; or 

(2) The Secretary has reviewed the 
decbion and determined that, because 
of unusual circumstances, the wuitliig 
period of at least ten days i. not feasi- 
ble. 

(c; For purposes of computhig the 
waiting period under paragraph (bXl) 
of this section, a single point of con- 
tact is presumed to have received writ 
Un notification 5 days after the date 
of mailing of the notification. 

<Aulhoflly E.0. 12372. Sec 2) 

i79.ll What are the Sccreiary i obliga- 
lioaa In inlemlate «ilualion«? 
<a) The Secretary Is responsible for: 
(1) Identifying proposed federal fi- 
nancial assistance that has an Impact 
on interstate areas; 

<2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which s«>«ct the 
Department's program or activity. 

<3) Making efforts to identify and 
notify the affected state, areawide re- 
gional, and jocal officials and entities 
in those sUtes that have not adopted 
a process under the Order or do not 
select the Department's program or 
activity: 

<4) Responding under §79.10 if the 
Secretary receives a recommendation 
irom a designated areawide agency 
transmitted by a single point of con- 
tact, in cases in which the review, co- 
ordination, and communication witli 
the Department have been delegated. 

(b) In an interstate situation subject 
to this section, the Secretary uses the 
procedures m 5 79 10 if a state process 
provides a state process re 'ommenda 
tlon to the Department through a 
single pouit of contact. 

(Aulhorlly fc: O 1:^372. Sec 2(e)i 

9 7».ri How muy a gUue uimplify. conaoli- 
d;*le. or )tub«lUule fideraily required 
tftale pliL««? 

(a) As Used in this section: 
O) 'Simplify- means that a state 
may develop its own formal, i hoose ics 
own submission date, and select the 
planning period for a state plan. 

(2) •Consolidate" means that a state 
may meet statutory and regulatory re- 
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quircmenlb by cuinbining two or more 
plaii& iniu une ducmneiU and tlial the 
2>laU- can bclccl Ihe formal, submission 
dale, and planning period for Ihe con> 
sclidalcd plan 

(3) ' Sub:>uiule" mean^ lliat a siale 
may use a plan or other document 
thai il has developed for its own pur- 
poseit 10 meel Federal requirements. 

(b) If not uiconsistent with law, a 
slate may decide to try to simplify. 
con:»olidate. ur substitute federally re- 
quired stale plans without prior ap- 
proval by ilie Sec»-etary. 

(c) The Secretary reviews each state 
plan ihal a slate has simplified, con- 
solidated, or substituted and accepta 
the plan only if its contents meet fed- 
eral requirements. 

(Authority. EO 12372. sec. 2) 
S 79.13 iK«terved) 
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Sgbport A— C«R«ro! 

8 80 \ Purpose and scope of this part 

Thi2 part establishes unUonn ad- 
mini:^ Ira live rules for Federal grants 
and cooperative agreements and 
subawards to Stat€. local and Indian 
tribal governments. 

(Authority. 
A'102> 



20 use 3m OMB Circular 



3 30 2 Scope of subpart 

Thi:i subpart contains general niles 
pertaining to this part and procedures 
for control o( exceptions from this 
part. 

(Authority 20 U S C 3474. OMB Circular 
A-102> 

i>80a DeriniUunu. 

hi> u^^ed in this part. 

"Accrued txpendttures" mean ilie 
churyi:* incurred by the grantee 
during a «iven period reuuinng the 
proviMon of fundi for (i> Ooodj> and 
oUirr laiigible prop* rty rjceivrd. (2) 
hLrviLC:. lierforiiud \iy t .npioytc^, t on 
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tractors i>uhgranteei>. subcontractors, 
and otlicf payees, and (3) oilier 
amounts bccuinuig owed under pro- 
grams for which no rurrcnt services or 
performance is required, such a^ annu- 
ities, insurance claims, and other bene- 
fit pi.yment6. 

^'Accrued income" meaiui the sum of. 
(1) Earnings during a given period 
from services perfuinied by tlie grant- 
ee and goods and uiher tangible prop- 
erty delivered to pureiiaii>ers. and (2) 
amounts becunnng owed to the grant- 
ee for wii;eli no current services or 
performance is required by the grant- 
ee. 

"AcQuisition eoif" of an itcin of pur- 
chased equipment nieuiui tlie net in- 
voice* unit price of tin property includ- 
ing the cost of modifications, attach- 
ments, accessories, or auxiliary appa- 
ratus necessary to make the property 
usable for ihe purpose fov which it 
was acquired. Other charges such as 
the cost of instatlatioii. transportation, 
taxes, duty or protective in-transit in- 
surance, sliall be included Or excluded 
from the unit acquisition cost in ac- 
cordance with the grantee's regular ac- 
counting practices. 

"Admintstrative" requirements 
mean those matters common to granU 
in general, stich a:> financial manage- 
ment, kinds and trequeney of reports, 
and retention of records. These are 
distinguished from •"proyrawn/iafic" 
requirenit'iiLs. wluch roncern muLiers 
that can be tn uted only on a progiain- 
by-program ui «riuit hy-grant basis, 
sucli Hi, kuitl.-. ul udiviiies that can be 
supporled by grants under a particular 
progruni 

"Awurdiny agcmy" innins (li with 
respect to a giani. ilie Federal agency, 
and (2) with respcci lo a subgrant. tlic 
party that awarded tin* subgranf . 

"Cash cunlnbulum^" ineaiis the 
grantee's i;u,h outlay, including the 
outlay oJ nuMu-y ( diitributed to the 
grantee or sul>griuiU c l)y other public 
agencies and insiituiioiis. and privalo 
organizalioiis and iiulividuals. When 
au*horizi d by Fedrral legislation. Fed- 
erel fund.s meived iroin otiu-^ assist 
arce agn * tm nls may be cijiisidered ai» 
grantee ur suh^raiih i casli contribu- 
tions 

"Coiilfuit" iiu*uh.'> (fX(((>t a."> iisi'd in 
tlie dilinition:. lor • yntiit" mul iii6- 



Orant" in ihis section and except 
where qualified by "Fvdcrar) f pro- 
curement contract under a grant or 
subgrant. and means a procurement 
subcontract under a contract. 

"Cosf sharing or matching" means 
the value of the tliird party in kind 
contributions and the portion of tlie 
costs of a federally assisted project or 
program not borne by tlie Federal 
Government 

"Cost'lype contracr means a con- 
tract or subcontract under a grant in 
which the contractor or subcontractor 
is paid on the basis of tiie costs It 
incurs, with or without a fee 

"K^uipmenf" means tangible. noiiex> 
pendable, personal property liaving a 
useful life of more than one year and 
an acquisition cost of $5,000 oi more 
per unit. A grantee may use its own 
definition of equipment provided that 
such definition would at least include 
all equipment defined above. 

''Expenditure report" means: (1) For 
nonconstructlon grants, the SF-269 
"Financial Status Report" (or other 
equivalent report); (2) for construction 
granU. the SF-271 "Outlay U«.port 
and Request for Reimbursement * (or 
other equivalent report). 

"Federally recognized Indian tnbal 
government" means the governing 
body or a governmental agency of any 
Indian tribe, band, nation, or other or- 
ganized group or community (includ- 
ing any Native village a.s defined in 
section 3 of the Alaska Native Claims 
Settlement Act, 85 Stat 688) certified 
by the Secretary of the Interior as eli- 
gible for the specinJ programs and 
services provided by him through the 
Buieau of Indian Affairs. 

"Goi;enimen/ ' means a State or 
local government or a f**derally recog- 
nized Indian tribal government. 

'Grant" means an award of finan- 
cial a:»sistance. including cooperative 
agreemeiiLs. In tlie fori** of money, or 
property in lieu of money, by the Fed- 
eral Government to an eligible grant- 
ee. Tlie term does not include tecliiil- 
cai a^istaiice wliicli provides services 
instead of money, or other assistance 
in the form of revenue sliariiig. loans, 
loan guarantees, ml crest subsidies. In- 
surance, or dire;:t appropriations Also, 
tlie term does not iiiclude a:>s^stance, 
such as a fellowship ur otlur lump 
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buin avcurd, which the S run ice lb noL 
reauirod loucconnl for 

Orantci-' nifaiib iht* governiuent to 
vchich u grunl is awurUed and winch is 
urcouitubie for the nse of tnc funds 
provided Tlie grantee is ttie entire 
legal entity even if only a particular 
component of the entity is designated 
ill the grant award document. 

"Local fjovemmciit" means a county, 
nuinicipaliiy. ciiy. iown, township, 
local public authority (including any 
public and hidian housing agency 
under iUtt United States Housing Act 
of 1937) school district, special district, 
intrastatr district, cowncii of govern- 
i menu (whether or not incorporated as 

a nonprofit corporation under state 
law), any other regional or interstate 
government entity, or any agency or 
inbtrunrtentaliiy of a local government. 

"Obligations'' means the amounts of 
orders placed, contrc.ct5 and subgrants 
awarded, goods and services received, 
and similar transactions during l '^iven 
pt-rio^t that win require payment by 
the grantee during the same or a 
future period 

-OMB" means the United States 
Office of Management and Budget. 

' Oullays" (expenditures) mean 
charges made to the project or pro- 
gram They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, c allays are the sum ot 
actual cash disbursement for direct 
cliarges for goods and services, the 
amount of indirect expense incurred^ 
ihe va;ue of In-kind contributions ap* 
piled and the amount of cash ad- 
vances a>^d payments made *o contrac* 
lois and ^ubgrantets. For leports pre- 
pared on an accrued expenditure basis, 
oullays are the sum of actual cash '^is- 
burstments. the amount of indirect 
expen:>e incurred, the value of inklnd 
contributions applied, and Che new in- 
cr .b.:>e (or decrease) in the amounts 
owed by the grantee (or goods and 
other property received, for services 
performed by employees, contractors, 
subgranieeb. subcontractors, and other 
payees, and other amounts becoming 
owed under progrants for which no 
current services or performance are re- 
(julred. ^Uv'h as annuities, insuiance 
ciairns. and otiiei benefit payments 

" f^ercentage o/ covipletiun method*' 
rt'ferb lo a system under which pay- 



nients are made for consiruction work 
according to the percentage of comple- 
tion of the work, rather than to the 
grantee's cost incurred. 

"Pnor approval" means documenta- 
tion evidencing corisent prior to incur- 
ring .specific coot. 

"Real property" means land, includ- 
ing land improvements, structures and 
appurtenances thereto, excluding mov- 
able machinery and equipment. 

"Share", when referring to the 
awarding agency's portion of real 
property, equipment or supplies, 
means the same percentage as the 
awarding agency's portion ot the ac- 
quiring party's total costs under the 
grant to which the acquisition costs 
under the grant to which ihe acquisi- 
tion cost of the property was charged. 
Only costs are to be counted— not the 
value of third-party In-kind contribu- 
tions. 

"State" meaiis any of ihe several 
Staes of the United States^ the Dis- 
trict of Columbia^ the Commonwealth 
of Puerto Hico, any territory or pos- 
session of the United States, cr any 
agency or instrumentality of a State 
exclusive of local governments. The 
term does not Include any public and 
Indian housing agency under United 
States Housing Act of 1937. 

(1) The definition of "State" in this 
section is used for the purpoae of de- 
termining the scope of Part 80 regula- 
tions. Some program regulations con- 
tain different definitions for 'State" 
based on program ctatute eligibility re- 
quirer^ents. 

*'Subgrant" means an award of fi- 
nancial assistance in the form of 
money, or property in lieu of money» 
made under a grant by a grantee to an 
eligible subgrantee. The t^rm includes 
financial assistance when provided by 
ontractual legal agreement, but does 
not include procurement purchases, 
nor does it Include any form of assist- 
ance which is excluded from the defi- 
nition of "QTant" In this part. 

"Subyrantee" means the government 
or otiier ie^al entity to which a sub- 
grant is awarded and wiiich is account- 
able to the grantee for the use of the 
funds provided. 

"Supplier" means all tangible per- 
sonal property other than "cnmp- 
ment" us defined in this part 
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"^u^peit^ioit" means depending on 
the context, eitlier (I) temporary 
withdrawal of the authority to obli- 
gate grant funds pending corrective 
action by tiie granlee or subgrantee or 
a decision to teriiiuiate the grant» or 

(2) an action taken by a suspending of- 
ficial In accordance with agency regu- 
lations Implenienting K.O. 12549 to im- 
mediately exdude u person from par- 
ticipating in grant transactions for a 
period, pending completion of an In- 
vestigation and sucii legal or debar- 
ment proceedings as may ensue. 

"Tenninafiou" means perinanent 
withdrawal oi the authority lo obli- 
gate previously-awarded grant funds 
be/ore that authority would otherwise 
expire. It also means the voluntary re- 
linquishment of that authority by the 
grantee or subgrantee. "Temtnafion" 
does not Incluuc. (1) Withdrawal of 
funds awarded on the basis of the 
grantee's underestimate of the unobli- 
gated balance in a prior period; (2) 
Withdrawal of the unobligated bal- 
ance as of tiie expiration of a grant; 

(3) Hefusui to extend a grant or award 
additional funds, to make a competing 
or noncompeting continuation, renew- 
al, extens:on, or supplemental award; 
or (4) voiding of a grant upon determi- 
nation that the award was obtained 
fraudulently, or was otherwise Illegal 
or invalid from inception. 

"Terms oj a grant or subgrant" mean 
all requirements of the grant or sub- 
grant, whether in stutiite. regulations, 
or the award dcument. 

"TTiird party \n kuiA contnbuttons" 
mean property or services which bene- 
fit a federally assisted project or pro 
gram aiio winch are (oiitrlbuted by 
non-Federal third parties without 
charge to the grantee, or a cost type 
contractor under tiie gianl agreement. 

"Vnli(iuiduted obligatioiiii" for re- 
ports prepared on a cash Dasis mean 
the amount of obhgi'tions Incurred by 
the grantee that ha:> not been paid. 
For reports t>repared on un accrued 
expenditure ti.u>ib, tiiey lepreseiit the 
amount of obligations incuried by the 
grantee for winch an oiitiuy lius not 
been recordrd 

"UnobliguliU balaniv" means ihe 
portion of the fuiuib tiutliorized by the 
Federal utu ik y that Iuls not bet n obli 
gated by tlie graiitv e und is deter- 



mined by deducting the cumulative ob 
ligations from the cumulative funds 
authorized. 

(Authority 20 U 3 C 3474. OMU CMrculai 
A-102) 

153 FH 3071 and 8087. Mar 11. U8B. as 
amended at 53 FH 8072. Mar 1 1. 1988) 

ii80.4 Applicability. 

ia> General Subparts A through D 
of this part apply to all grants and 
subgrants to governments, except 
'vhere incorvsistent with Federal stat- 
utes or with regulatioris authorrzed In 
accordance with the exception provi- 
sion of I 80.6. or: 

(1) Grants and subgrants to State 
and local iiistitutions of higher educa- 
tion or State au'i local hospitals. 

(2) The block grants authorrzed by 
the Omnibus Budget Reconciliation 
Act of 1981 (Community Services: Pre- 
ventive Health and Health Services; 
Alcohol. Drug Abuse, and Mental 
Health Services; Maternal and Child 
Healti^ Services; Social Services; Low- 
Income Home £nergy Assistance; 
States' Program of Community Devel- 
opment Block OranU for Small Cities; 
and Elementary and Secondary Educa- 
tion other than progranis adminis- 
tered by the Secretary of Education 
under Title V» Subtitle D» Chapter 2, 
Section 583— the Secretary's discre- 
tionary grant program) and Titles I- 
lU of the Job Training i^^rtnership 
Act of 1982 and under the Public 
Health Services Act (Section 1921 K Al- 
cohol and Drug Abuse Treatment and 
Rehabilitation Block Crant and Part 
C of Title V. Mental Health Service 
for the Homeless Block Grant). 

(3) Entitlement grants to carry out 
the following programs of the Social 
£iecurity Act: 

(1^ Aid to Needy Families with De- 
pendent Children (Title iV-A of the 
Act. not Including the Work Incentive 
Program (WIN) authorized by section 
402(a>19CG): HHS grants for WIN arc 
subject to this part); 

(il) Child Support Enforcement and 
Estahlishment of Paternity (Title IV 
Dof the Act). 

(Ill) Foster Care and Adoption As- 
sistance (Title IV-E of the AcO; 
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(Iv) Alii to the Aged, Blind, and DIs 
abled (Titles I. X. XIV. and XVI- 
AABD of the Acl), and 

cv) Medical A^islance (Medicaid) 
(Title XIX of Ihe Act) nol including 
the Stale Medicaid Fraud Contrul pro- 
giam authorized bj section 
19U3(&)(6)(B). 

(4) Enlii'.meni grants under the fol- 
loviing programs of The National 
School iainch Acl. 

(H School Lunch (section 4 of the 
Acl). 

(II) Conmiodity Assistance (section 6 
of the Acl). 

(III) Spci'ial Meal Assistance (section 
1 1 of the Acl). 

(tv) Summer Pood Service for Chil- 
dren (section 13 of the Acl). and 

(V) Child Care Pood Program (sec- 
lio'-. 1 1 of the Acl). 

(5) Entttlemeni grants under the fol- 
lowing programs of The Child Nutri- 
tion Acl uf 1966 

(i> Special Milk (section 3 of the 
Act), and 

(II) School Breakfast (section 4 of 
the Acl) 

(6) Entillcmcnt grants for Slate Ad- 
ministrative expenses under The Pood 
Stamp Act of 1977 (section 16 of the 
Aeli 

(7> A grant for an experimental, 
pilot, or demons' ration project that is 
also supported by a grant listed in 
parai^raph (a)(3) of this section. 

(b> Grant funds awarded under sub- 
section 412(e) of the Immigration and 
Nalionahiy Act (6 U S.C. 1522(e)) and 
subsecmn SOl(a) of the Refugee Edu- 
cation Aiiiisldnce >ct of 1980 (Pub. L. 
96-422. 94 Slat ^). for cash a.sslst- 
aiice, medical :>tance. and sup];)le- 
mental security income benefits to ref- 
ugees and entrants and the adminis- 
trative costs of providing the assist- 
unce and benefits. 

(9) Oraitls to local education agcn 
cKs under 20 U S C. 236 through 241 
Ua). und 242 through 244 (pijrtlons of 
ihe Impact Aid program), except for 
20 U S C 23B(d)(2>(c) and 240(f) (Enil 
Uemcrit Increase for Handicapped 
C^hiidrcn). and 

(10) Payments under thi Veterans 
Administration's State iloiiie Per 
Oiem Prourani (18 U S.C 641(a)) 

(b) KnixlXtnxt^xl ;>ro(/ruww Entitle 
niLiit i>rograins enumerated uhove in 
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i 60.4(a) (3) through (6) are subject to 
Subpart E. 

(Authority 20 U.SC. 3414; OMB Circular 
A-102) 

0 80.5 Effect on other Uiiuanceii. 

All other grants administration pro- 
visioiis of codified program regula- 
tions, program manuals, handbooks 
and other nonregulatory materials 
which are inconsistent with this part 
are superseded, except to the extent 
they are required by statute, or au- 
thorized in £iCcordance with the excep- 
tion provision in 1 60.6. 

(Authority 20 USC 3474; OMQ Circular 
A'102) 

S B0.6 Additions and exceptions. 

(a) Por classes of grants and grant- 
ees subject to this part. Pederal agen- 
cies may not impose additional admin- 
istrative requirements except in codi- 
fied regulations published In the 

CRAL ReCISTIIR. 

(b) Exceptions for classes of grants 
or grantees may be authorized only by 
the Secretary after consultation with 
OMB. 

(c) Exceptions on a case-by-case 
basis and for subgrantees may be au- 
thorized by the affected Pederal agen- 
cies. 

(Authority 20 USC. 3474. OMB Circular 
A-102> 

(53 tli 8071 atid 8087. Mar II. 1986. 
amended bt 53 PR 8072. Mar II. U88) 

Subpart B — Pre-Awcrd Rsqt»Jr«man!e 

d HO.tU KorenM lor applying for granu. 

(a) Scope. (1> Ihis section prescribes 
forms and Instructions to be used by 
governmental organizations (except 
hospitals and Institutions of higher 
education operated by a government) 
In api)lying for grants. This section is 
not applicable, however, to formula 
grant programs wnlch do not require 
applicants tu apply for funds on a 
project ba^ls 

(2) This section applies only to appli 
cations to Pederal agencies for grants, 
and is nol required to be applied by 
grantees in dealing with applicants for 
sub^rants However, gran'.ecs are en 
courub'<'d to avoid mure detailed or 
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burdensome ai)plication lequiremcnts 
for subgrants. 

(b) Authomed /onas and instruc- 
tions for uovcnimental orijaiiizaltons. 
(1> In applying for grunts, applicants 
shall only use standard application 
forms or thuse prescribed by the 
griuitlng auency with the approval of 
OMB under the l*ape v,Mik Reduction 
Act of 1960. 

(2) Appiicanls are nol required to 
submit more than the original and two 
copies of preapplications or applica- 
tions. 

(3) Applicants must follow all appli- 
cable instructions that bear OMB 
clearance numbers. Federal agencies 
may specify and describe the pro* 
grams, functions, or cctivities that will 
be used to plan, budget, and evaluate 
the work under a grant. Other supple- 
mentary instructloi^ may be issued 
only with the approval of OMB to the 
extent required under the Paperwork 
Reduction Act of 19tt0. Por stand- 
ard form, except the SK-424 i. csheet. 
Pederal agencies may shade out or In- 
struct the applicant to disregard any 
line item that is not neeued. 

(4) When a «;rantee applies for addi- 
tion&t fuHuinb ibuch us a couLinuation 
or supplemental award) or amends a 
previously subuutted application, only 
the affected pa^t ^ need be submitted. 
Previously bubinitled pages with info'-- 
matlon that is .still current need not be 
resubmitted. 

(Approved iln OtUn ui Maiiagenieni 
and Budget utnUr LOittrol i.niubcr 1830- 
0517) 

(Authority 20 U fc> C 347-i. uMH CircuUr 

A-:oa) 

(63 FR B071 and miK'7. Mar ;i. 1988. 
amended at 6i Fli 4Ul4i. 1)( L o. itiUB) 

980.11 Slu(« |)luiiH, 

(a) Scope I'he blalutt-s fc.k boine pro- 
grams requlK htdtes to submit plans 
before reu ivint; t;funl,% Under regula 
tions Impli tiu iitihg Exei utive Order 
12372. "liilt r^ovrrnii^enlal Ui'vlcw of 
Pederal ProyraiiLi. " fciial^ .s are allowed 
to simplify, (eji.soliaale uiul bnlji>linue 
plans. This hLtlioii cuiitains uddiliunul 
provisions for plaii:^ that .m- .lubjeet tu 
regulations inii>kint nttiiB ilic f-lxeeu- 
tive ordti. 

(b) RcQuirt im ntt A ol.ili' need meet 
only Pedti.il .ulniiiii:.t( .iiivi- or pro 



grammatic requirements for a plan 
that are in statutes or codified regula- 
tions. 

(c) Assurances In each plan the 
State will include an assurance that 
the State shall comply with all appli- 
cable Pederal statutes and regulations 
in effect with respect to the periods 
for which it receives grant funding. 
Por this assurance and other assur- 
ances required in the plan, the State 
may: 

(1) Cite by number the statutory or 
regulatory provisions requiring the as- 
surances and affirm that it gives the 
assurances required by those provi- 
sions. 

(2) Repeat the assurance language in 
the statutes or regulations, or 

(3) Develop its own language to the 
extent permitted by law. 

(d) Amendments. A State wll! amend 
a plan whenever necessary to reflect: 
(1) New or revised Pederal statutes or 
regulations or (2) a material change in 
any State law. organization, policy, or 
State agency operation. The State will 
obtain approval for the amendment 
and its effective date but need submit 
for approval only the amended por- 
tions of the plan. 

(Authority. 20 USC 3474. OMB Circular 
A-102) 

80.12 Special grant or Mubgrant condi- 
tion!, for "idgh-ruk" g ranteev. 

(a) A grantee or subgrantce may be 
considered "high risk" if an awarding 
agency determines that a grantee or 
subgrantee: 

(1) Has a history of unsatisfactory 
performance, or 

(2) Is not financially stable, or 

(3) Has a management system which 
does not meet the management stand- 
ards set forth in this part, or 

(4) Has not conformed to terms and 
conditions of previous awards, or 

(5) is otnerwibe not responsible, and 
if the awarding agency determines 
that an award will be made, special 
conditions and/or restrictions i>hall 
correspond to the high risk condition 
and bhull he ineluded In the award. 

(b) Special conditions or restrictions 
may niciiidc 

(I) Payment on a reimbursement 
basis. 
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12) WiOiholdinu aiitlionly lo pro 
tvtd 10 ilif next pha^c until rcCL-ipl of 
iviiUiu'c of acceptablf ptTforinance 
wUhin a givt n funding period. 

13) Uegtiinng additional, more de* 
Uiied financial reports. 

(4) Additional project monituring; 

(5) Requiring the granle or :>jbKran- 
tee to obtain technical or management 
u:»6ibtunee« or 

(6) Ebtablibhing additional prior ap- 
provals 

(c) If an awarding agency decides to 
inipobe 5nch eondition:». the awarding 
official will nuiify tiie grantee or sub- 
grantee a;> early a^ po^ible, in writing, 
of 

(1) The nature of the special condi- 
tionb/rL'btnctions. 

(2) Thf reason(s) for impobing them; 

(3) The corrective actions which 
inii&t be taken before they will be re- 
moved and the time allowed for com- 
pieting the corrective actions and 

M> The method of requesting recon- 
biderulion of the eonditions/restric- 
tioii:> impobed 

»Aiilliuriiy 20 use 3474. OMU CircuUr 
A 102» 

SubpoH C— Poil'Awcrd R«qulr«m«nls 

KiNANCiAf Administration 

fiiiU20 Sundard* for nnnnciui miinage- 
nient ovtemM. 

<a) A Stale must expand and ac- 
^.oiint for grant funds In accordance 
with S> ate laws and procedures for ex- 
pending and accounting for its own 
funds Vi:>cal control and accounling 
procedures of the State, as well ^ |U 
subgranlees and cost type contractors, 
iniibt be sufficient to. 

O) Permit preparation of reports re- 
quired by this part and tlie statutes 
authorizing the grant, and 

(2) Permit the tracing of funds to a 
level of expenditurts adequate to es- 
laUibh that such funds have not been 
iisid Ml violation of the restrictions 
and prohibitions of applicable stat 

Ul(b 

^b) The financial manugcniLnt sys 
ttinh t»f (iliicr grantees and subgran 
tttb uiubt jiiect tiie fulluwihg stajid 
ards 

(l> ftnanctul reporting Accurate, 
Lurrtiil. and coinpltte di^iobure of 



the f inaiiclal results of financially as* 
sisted activities must be made in ac- 
cordaiiee with the financial reporting 
requirements of the grant or subgrant. 

(2) Accounttnff records. Grantees 
and subgrantees must maintain 
records which adequately identify the 
source and application of funds pro- 
vided for financially-a:»slsted activities. 
These records must contain informa- 
tion pertaining to grant or subgrant 
awards and authorizations, obliga- 
tions, unuoligated balances, assets, 11- 
ahihties. outlays or expenditures, and 
Income. 

(3) intenial control Effective con- 
trol and accountability must be main- 
tained for all grant and subgrant casli, 
real and personal property, and other 
assets. Grantees and subgrantees must 
adequately safeguard all such proper- 
ty and mxxHi assure that It Is used 
solely for authorized purposes. 

(4) Budget control Actual expenui- 
tures or outlays must be compared 
with budgeted amounts for each grant 
or subgrant. Financial Information 
must be related to performance or pro- 
ductivity data. Including the develop- 
ment of unit cost Infom^ation when- 
ever appropriate or specifically re- 
quired In the grant or subgrant agree- 
ment. If unit cost data are required, 
estimates based on available documen- 
tation win be accepted whenever possi- 
ble. 

(5) Allowable cost Applicable OMB 
cost principles, agency program regu* 
latlons. and the terms of grant and 
subgrant agreements will be followed 
In determining the reasonableness, al* 
lowabillty. and allocablllty of costs. 

(6) Source documentation. Account- 
ing records must be supported by such 
source documentation as cancelled 
checks, paid bills, payrolls, time and 
attendance records, contract and sub- 
grant avjurd documents, etc. 

(7> Cash mauagcvienl Procedurei. 
for iiunimlzing the time elapsing be- 
tween the transfer of funds from the 
US Treasury and disbursement by 
gruiilrcs and subgrantees nuibl be fol- 
low* 4i whenever advance puyitient t)ro- 
cedun > .tie itsed. Grantees must slab- 
lish it<t.^ouable proeedures to ensure 
the riccipt of reports on subgrantees' 
cash lialances and ciLsii disburst inents 
in siifficiint ti:ne to enable thnn to 
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prepare eomplete and .luurate ca^h 
transactions reports Ui Hie awarding 
agency. Whni advances an- made by 
letter-of-eredit or eUr Honic transfer 
of funds iihihods. tlu iirantcc must 
make dn'wdown.s lus ihi.sf u:> possible 
to the time ol inaLing disbursements. 
Grantees nni.st monitor rash draw- 
downs by their subtjiaiitecs to a:>sure 
that they couiorin sub.stantiaily to the 
same standaid.s of tmnng and amount 
as apply to advances to the grantees 

(c) An awarding ageiiey may review 
the adequacy of the fmancial manage- 
ment system of any applicant for fi- 
nancial assistance a^ jtart of a 
preaward review or at any time subse- 
quent to award. 

(Approved b> Uie Office of Management 
and Budgei ui.dir cumrol number 1880 
0517) 

(Authority 20 lISC 3474. OMB Circular 
A-102) 

(53 m 8071 and 8087. Mar ll 1988 as 
amended tt 62 FH Di e 6. I9a8] 

680.21 i*iiynifm 

(a) Scopi riu:> bt( tmn prescribes the 
basic standard and tlu; methods under 
which a Fedeial agency will make pay- 
ments to grantees, and grantees will 
make payments to subgrantees and 
contractors 

(b> fiuAie dfundurd. Methods and 
procedure.s for payment bhall mini- 
mize the time elapsing betw en the 
transfer of funds and di.sburseiaent by 
the grantee or subgraiifee. in accord- 
ance with Treasury n gulatioiis at 31 
CPR Part 205 

ic) Adinnni:^ Cnantc * and subgran- 
tees shall be naid i.'i advance, provided 
they maintain ur demonstrate the will 
Ingness and ability to maintain proce- 
dures to nuiimuze the tune elapsing 
between the transfer of the- funds and 
their disbursement hy the grantee or 
sub gran tee 

(d) Reimbur:iCim nt Reimbursement 
shall oe the pitferred method when 
the requirements lii paragraph (c) of 
this section are not met Grantees and 
subgrantees may also be paid by reim- 
bursement lor any eoiibtruction grant. 
Except a.N oiherwlse .spetifie-d in regu- 
lation, Pedeiul agt ueli.s .shall not use 
the perceiUuKe of eniapletioii method 
to pay conblnuMun granl:^ Tile grant 
ee or subgrantee juay uhe tiuit method 



to pay Its construction eontractor. and 
if It doeb. the awarding agency's pay- 
ments to the grantee or subgrantee 
will be based on the grantee's or sub- 
grantee's actual rale of disbursement. 

(e) Wor/:ttig capital advance:^. If a 
grantee cannot meet the criteria for 
advance payments described in para- 
graph (c) of this section, and the Ind- 
eral agency has determined that reim- 
bursement is not feasible beeaii:>e the 
grantee lacks sufficient working cap- 
ital, the awarding agency may provide 
cash or a working capital advance 
basis. Under this procedure the award- 
ing agency shall advance cash to the 
grantee to cover its estimated dis- 
bursement needs for an initial period 
generally geared to the grantee's dis- 
bursing cycle. Tliereafter. the award- 
ing agency shall reimburse the grantee 
for lU actual cash disbursements. The 
working capital advance method of 
payment shall noi be use } by grantees 
or subgrantees if the reason for using 
such method Is the unwillingness or 
inability of the grantee to provide 
timely advances, to the sul)grantee to 
meet the subgrantee's actual cash dis- 
bursements. 

(t) Effect of program income, re- 
funds, and aud ' recoveries on pay- 
menL (1) Grantees and subgrantees 
shall disburse repayments to and In- 
terest earned on a revolving fund 
before requesting additional cash pay- 
mer Is for the same activity. 

(2) Except as provided in paragraph 
(f)(U of this section, grantees and sub- 
grantees shall disburse program 
Income, rebates, refunds, contract set- 
tlements, aud.t recoveries and interest 
earned on sueh funds before retpiest- 
Ing additional cash payments. 

(g) Withholding payments. iH 
Unless otherwise required by Pe ieral 
statute, awarding agencies shall not 
withhold paymeiiU for proper charges 
incurred by grantees or subgrantees 
unless— 

(1) The grantee or subgrantee has 
failed to comply with grant award con 
dltlons or 

(11) The grantee or subgrp i Is In- 
debted to the United Statet 

(2) Cash withheld for ,^.nire to 
comply with grant award condition, 
but without suspension of the grant, 
shall be released to the grantee apon 
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subsequent compliance. When a grant 
is suspended, payment adjustments 
will be made In accordance with 
180 43(c) 

<3) A Federal agency shall not make 
payment to grantees for amounts that 
are withheld by grantees or subgran- 
tees from payment to contractors to 
a:k:»urc batisfttctory completion of 
work Payments shall be made by the 
Federal agency when the grantees or 
subgratitees actually disburse the 
t'/ithlieid funds to the contractors or 
to e:>iTOW accounts established to 
assure satisfactory completion of 
work. 

(h) Cash dtfpo^i/ones. (I) Consistent 
with the national goal of expanding 
the opportunities for minority busl- 
ne:>s enterprises, grantees and sub- 
grantttrs are encouraged to use minori- 
ty banks (a bank which Is owned at 
least 50 percent by minority group 
members). A list of minority owned 
banks can be obtained from the Mi- 
nority Business Development Agency, 
Department of Commerce. Washing- 
ton. DC 20230. 

(2) A grantee or subgrantee shall 
maintain a separate ban* account only 
when required by Federal-State agree- 
ment 

(i) Interest earned on advances. 
Except for interest earned on advances 
of fund:> exempt under the Intergov- 
ernmental Cooperation Act (31 U.S.C. 
6S01 ei seq ) and the Indian Self-De- 
termination Act (2Z U.SC. 450). grant- 
ees and sub/rantees shall promptly, 
but ai least quarterly. remlJ 'itercst 
earned on advances to the .'ederal 
agency. The grantee or sub<r%ntee 
may ktep interest amount up lO.^lOO 
per yeiir for administrative expenses. 

(Auihoniy 20 USC i474. OMB Circular 
A 102> 

B 8U 2i Allowable coiU. 

(a) Limitation on us" of funds. 
Grant funds may be used only for 

n)The allowable cosu of the grant 
et5. subgrantee:* and co:»t type contrac 
lorb. including allowable ro:>Uk m the 
form of paymLnl:> to fixed price con 
irariorb. and 

(2i keu^iOnabie fees or profit to cobt 
type Lt i.traitorti bat not any fee or 
profit (or othtr increment above ai 



lowable costs) to the grantee or sub- 
grantee. 

(b) For each kind of organization, 
there is a set of Federal principles for 
determining allowable costs. For the 
costs of a State, local, or Indian tribal 
government, the Secretary applies the 
cost principles in OMB Circular A'87, 
as amended on June 9. 1987. 
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(Authority: 20 VS,C. 347i. OUB Circular 
A-l02> 

(53 FH 8071 and 8087. Uar. 11. 1988. as 
amended at 63 PH 8072. Mar. 11. 19881 

189.23 PcricdoravallabllUy offundi. 

(a) GtmraL Where a funding period 
is specified, a grantee may charge to 
the award only costs resulting from 
obligations of the funding period 
unle2>:> carryover of unobligated bal- 
ances is permitted, in which case the 
carryover balance^ may be charged for 
co:»t:i re:»ultlng from obligations of the 
subbeQuent funding period. 

(b) Liquidation of obligations A 
grantee must liquidate all obligations 
incurred under the award not later 
than 90 days after the end of the 
funding period (or as specified * 
program regulation) to coincide wiui 
the .^iibini:^ion of the annual Finan- 
cial biatii:* Report (SF-2t)9). The Fed- 
eral agency may extend this deadline 
at tlu: request of the grantee 

(Atahurliy 20 UbC 3474. OMU i'ir ular 
A lu'^i 
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f 89.24 Matching or cost nharing . 

(a) Baste ru/c Co^f:; and contribu- 
tions acctptable. With the qualifica- 
tions and exceptions listed in para- 
graph (b> of this section, a matching 
or cost sharing requirement may be 
satisfied by either or both of the fol- 
lowing: 

(1) Allowable costs incurred by the 
grantee, subgrantee or a cost-type con- 
tractor under the assistance agree- 
menL This includes allowable costs 
borne by non-Foderal grants or by 
others cash donations from non-Feder- 
al third parties. 

(2) The value of tliird party in-kind 
contributions applicable to the period 
to which the cost sharing or matching 
requirements applies. 

(b) Qualifications and exceptions^ 
(1) Costs borne bv other Federal grant 
agreements. Except as provided by 
Federal statute, a cost sharing or 
matching requirement may not be met 
by costs borne by another Federal 
grant. This prohibition docs not apply 
to income earned by a grantee or sub- 
grantee from a contract awarded 
under another Federal grant. 

(2) General revenue sharing. For the 
purpose of this section, general reve- 
nue sharlxig funds distributed under 
31 U.S.C. 6702 are not considered Fed- 
eral grant funds. 

(3) Cost or contributions counted to- 
wards other Federal costs-sharing re- 
quirements. Neither costs nor the 
values of third party in-kind contribu 
tions may count towards sat*^fylng a 
cost sharing or matching requirement 
of a grant agreement If they have 
been or will be counted towards satis- 
fying a cobt bharing or matching re- 
quirement of another Federal grant 
agreement, a Federal procurement 
contract, or any other award of Feder- 
al fundb. 

( 4 ) Co^ U f\ na n ced by program 
income Costs financed by program 
Income. a.s defined In § tiu.25, «:hall not 
count tuwarU:^ buti:ifylng a cost sharing 
or mattlitnb rtiiuirt ini nt unless they 
are exiin.w^ly litrnutud In the terms 
of tiie a^Kst.auiirr uurtxincnt (Tins use 
of gentrui hroK. uin lii'^ome ib de 
bcrlbed In § 25(i;) ) 

(5) Servici'^ or proin-rtu financed by 
income t at tied by t itntractoT:^. Con 
tractor^ utidirr u grunt may earn 



Income from the activities carried out 
under the contract In addition to the 
amounts earned from the party award- 
ing the contract. No costs of services 
or property supported by this income 
may count toward satisfying a cost 
sharing or matching requirement 
unless other provisions of the grant 
agreement expressly permit this kind 
of income to be uied to meet the re- 
quirement. 

(6) Records. Costs and third party 
In-klnd contributions counting towards 
satisfying a cost sharing or matching 
requirement must be verifiable from 
the records of grantees and subgrantee 
or co«t-type contractors. These records 
must show how the value placed on 
third party in-kind contributions was 
derived. To the extent feasible, volun- 
teer services will be supported by the 
same methods that the organization 
uses to support the allocabilUy of reg- 
ular personnel costs. 

(7) Special standards for third party 
in-kind contributioTis. (i) Third party 
In-kind contributions count towards 
satisfying a cost sharing or matching 
requirement only where, if the party 
receiving the contributions were to 
pay for them, the payments would be 
allowable costs. 

(U) Some third party in-klnd contri- 
butions are goods and services that. If 
the grantee, subgrantee, or contractor 
receiving the contribution had to pay 
(or them, the payments would have 
been an indirect costs. Costs sharing 
or matching credit for such contribu- 
tions shall be given only if the grant- 
ee, subgrantee. or contractor has es- 
tablished, along with Its regular indi- 
rect cost rate, a special rate for allo- 
cating to Individual projects or pro- 
grams the vaiue of the contributions. 

(ill) A third party in-klnd contribu- 
tion to a fixed-price contract may 
count towards satisfying a cost sliaring 
or matching requirement only if It re- 
sults in: 

(A) An increase In the services or 
property provided under the contract 
(without additional cost to the grantee 
or subgrantee) or 

(B) A co&t savings to tlie grantee or 
subgrantee. 

(iv) The values placed on third party 
In kind contributions fur C05t sliaring 
or matching purposes will conform to 
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the nilOb in the succeeding brcllons of 
ihib pari n a third party tn kind con- 
tribiitiun i:> a type nol treated in those 
:kection5« the value placed upon it shall 
be fair and reasonable. 

ic) l'u/ua<iOfi 0/ donated sennces— 
U) Volunteer services. Unpaid services 
pro\tdt*d to a grantee or subgraiitee by 
mciuidiiaU will be vahied at rates con- 
:kistt*nt VLith those ordinarily paid for 
Minilur viork in the grantee's or sub- 
ifranttr'b organization. U the grantee 
cr bUbgrantee does not have employ- 
ees perfurniing similar work, the rates 
will b(* (unsi:kieni with those ordinarily 
paid by other employers for similar 
work in the san*e labor market. In 
either ca:>c. a reasonable amount for 
fringe benefits may be Included in the 
valuation. 

;2) Employees of other organiza- 
tions When an employer other than a 
grantee, subgrantee, or cost type con- 
tractor furnishes free of charge the 
services of an employee in the employ- 
ee's normal line of v/ork. the services 
will be valued at the employee's regu- 
lar rate of pay exclusive of the em- 
ployee':k fringe benefits and overhead 
costs If the services are in a different 
line of work, paragraph (c)(1) of this 
section applies. 

(d) Vatuation of third party donated 
suppttts and toaned CQuipfrent or 
ipace (1) If a titird Party donates sup- 
plies, the coniribuiiun will be valued 
at tlie market value of the supplies at 
the time of donation 

(2) U a third party donates the use 
uf equipment or space in a building 
but retains title, the contribution will 
be valued at the fair rental rate of the 
eQiiipiiieiit or space 

nei Wituatioii of third party donated 
equipments buitditiys, and tand If 
third party donates equipment, build- 
ink;s. or land. <*nd title p&.»ses to a 
grantLL ur sub^raniee. the treatment 
of the donated properly will depend 
upon ihc purpose of the grant or sub 
grant, as follows. 

ili Auards for capital expenditures 
If the purpose of the grant or sub 
ksranl i:^ to ai>;>ibt the grantee or sut< 
gruntte in the aLquisition of property, 
the market value of that propyl *y at 
the lime of donation may he counted 
iLS LO.,l sharing or niaichiiig. 



(2) Other awards. If assisting in the 
acquisition of property is not the pur- 
po;>e of the grant or subgrant. para- 
graphs (eK2) (1) and (ii) of this section 
apply: 

(U If approval is obtained from the 
awarding agency, the market value at 
the tune of donation of the donated 
eqiiipnient or buildings and the fair 
rental rate of the donated land may be 
counted as cost sharing or matching* 
In the case of a subgrant. the terms of 
the b'lant agreement may require that 
the approval be obtained from the 
Federal agency as well as the grantee. 
In all cases, the approval may be given 
only if a purchase of the equipment or 
rental of the land would t>e approved 
as an allowable direct cost. If any part 
of the donated property was acquired 
v/ilh Federal funds, only the non-fed- 
eral share of the property may be 
counted as cost-sharing or matching. 

(ID If approval is not obtained under 
paragraph (eK2)(i) of this section, no 
amount may be counted for donated 
land, and only Jepreciation or use al- 
lowanceo may be counted for donated 
equipment and buildings. The depre- 
ciation or use allowances'for this prop- 
erty are not treated as third party in* 
kind contributions. Instead, they are 
treated as costs Incurred by the graiit- 
.ee or suhgrantee. They are computed 
and allocated (usually as indirect 
costs) in accordance with the cost 
principles specified in 180.22. in the 
same way as depreciation or use allow- 
ances for purchased equipment and 
buildings. The amount «f depreciation 
or use allowances for donated equip 
meiit and buildings is based on the 
property's market value at the time It 
was donated. 

Hi Vatuation of grantee or subgran- 
tee donated real property for construc- 
tion/acQuisition. If a grantee or sub- 
grantee donates real properly for a 
cousirucilon or facilities acquisition 
project, the current market value of 
that property may be counted as cost 
sharing or niatchlng. If any part nf 
the donated property was acquired 
with Federal funds, only tlie non-fed- 
eral share of the property may be 
counted as cost sharing '^r niatclilng 

(g) Appraisal of real property. In 
some cases under paragraplis (d). (e) 
and (f) of this section, it will be iieces- 
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sary to establlsli the market value of 
land or a building or the fair rental 
rate of land or of space In a building. 
In these cases, the Federal agency 
may require the market value or fair 
rental value be set by an independent 
appraiser, and tliat the value or rate 
be certified by tlitr grantee. This re- 
quirement will abo be imposed by the 
grantee on siibgraiiiees, 

(Approved by the Ofhte of Manuk:trment 
and BudKel under cuntrul number ItfSO- 
0517) 

(Authority: 20 VSC 3474; OMB Circular 

153 VH &U71 biid HUa7. Mur. tl. )988, as 
amended al 5J Ki: 4UI43. Dec 6, 1QB8) 

H ^.25 I'ruxram income. 

(a) Geiieraf. Grantees are encour- 
aged to earn income to defray pro- 
gram costs Program income includes 
income from fees fur services per- 
formed, from the use or rental of real 
or personal property acquired with 
grant funds, from the sale of commod- 
ities or Items fabricated under a grant 
agreement, and from payments of 
principal and Interest on loans made 
with grant funds. £xeept as otherwise 
provided in regulations of the Federal 
agency, program Income does not in- 
clude Interest on grant funds, rebates, 
credits, discounts, refunds, etc. and In- 
terest earned on any of them. 

(b) Oejmition of program income. 
Program income means gross Income 
received by the grantee or subgrantee 
directly generated by a grant support- 
ed activity, or earned only as a result 
of the grant ag*'eenient during the 
grant period 'During the grant 
period** is the time between the effec- 
tive date of the award mid the ending 
date of the auiard reflected in the final 
financial report. 

(c) Co^f of generating program 
tncome. If uiilliorl'/,ed by Federal regu- 
lations or ilie guti^l agreeine.it. cost5 
Incident to ilir generation of program 
income may be dodurted from gross 
Income to determine prug.tun Income. 

(d) Goimnimtintat icvenues. Taxes, 
special a.s.^e.ssineiits. levies, fines, and 
other such revenues raised by a grant- 
ee or subgraiitee arc not program 
incnim* unle:>.s the rrvt*iiiies are specifi- 
cally Idedtlfit'il In the grant agreement 



or Federal agency regulatlcns as pro- 
gram Income. 

(e) Royalties. Income from royalties 
and license fees for copyrighted mate- 
rial, patents, and inventions developed 
by a grantee or subgrantee Is r^rogram 
Income only If the revenues a . specif- 
ically Identified In the grant agree- 
ment or Federal agency regulations as 
program Income. (See S 80.34.) 

(f) Property. Proceeds from the sale 
of real property or equipment wdi be 
handled In accordance with tlie re- 
quircm-^nts of i| 80.31 and 80.32. 

<g) Use of program income. Program 
Income shall be deducted from outlays 
which may be both Federal and non- 
Federal as described below, unless the 
Fedrral agency regulations or the 
grant agreement specify another alter- 
native (or a combination of the alter- 
natives). In specifying alternatives, the 
Federal agency may distinguish be- 
tween Income earned by the grantee 
and income earned b\ subgrantees and 
between the souces. kinds, or 
amounts of income. When Federal 
agencies authorise Uie alternatives In 
paragraphs (g) C*\) and (3) of this sec- 
tion, program ln<;ome In excess of any 
limits stipulated shall also be (deducted 
from outlays. 

(1) Deduction. Ordinarily program 
Income shall be deducted from total 
allowable costs to determine the net 
allowable costs. Program income shall 
be used for current costs unlers the 
Federal agency authorises otherwise. 
Program Income which the grantee 
did not anticipate at the time of the 
award shall be used to reduce the Fed- 
eral agency and grantee contributions 
rather than to Increase the funds com^ 
mitted to the project. 

(2) Addition. When authorized, pro- 
gram Income may be added to the 
funds committed to the grant agree- 
ment by the Federal agency and the 
grantee. The program Income shall te 
used for the purposes and under the 
conditions of the grant agrecmeiil. 

(3) Cost sharing or matching. When 
authorized, program Income may be 
used to meet the cost sharing or 
matching requirement of the grant 
agreement. The amount of the Federal 
grant award remains the same. 

(h) Income after the award period. 
There are no Federal requirements 
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govenuDK the disposition of program 
income euriied after the end of the 
award period (I.e.. until the ending 
date of the final financial report, see 
paragraph (a) of this section), unless 
the ternvs of the agreement or the 
Federal agency regulations provide 
otherwise. 

(Auihonty 20 use. 3474. OMB Circular 
A-102) 

S 80.26 Nun-Fed£S»l audit 

(a) Basic rule. Grantees and sub* 
grantt'e:> are responsible for oli}taining 
audit:> in accordance with the Single 
Audit Act of 1984 (3i U.SC 7501-7) 
and Federal agency implementing reg- 
ulaiiuus The audits shall be made by 
an independent auditor in accordance 
with generally accepted gcvernment 
auditing standards covering financial 
and compliance audits. 

lb) Subgrantee:s. State or local gov* 
ernment;:>. as tho:»e terms are defined 
for purposes of the Single Audit Act, 
that receive Federal financial assist- 
ance and provide $25,000 or more of it 
in a fiscal year to a subgrantee shall: 

( 1 ) Determine whether State or local 
subgrantees have met the audit re- 
quirements of the Act and whether 
subgrantees covered by OMB Circular 
A-110. "Uniform Requirements for 
Grants and Other Agreements with 
institutions of Higher Education. Hos- 
pitals and Other Nonprofit Organiza- 
tions*' have met the audit require- 
ment Cummercial contractors (private 
lorprofit and private and governmen- 
tal ur^i animations) providing goods and 
services to State and local guvern- 
rneiits are not required to have^ a 
.single audit performed. State and local 
govenments should use their own pro- 
(edurtd tu en^urt that the co»iiractor 
hdu> complied with laws and regula- 
iiuiib affecting the expenditure of Fed 
e"al funcb, 

(2. Determine whether the subgran- 
tte bpent Federal a^^tstante !unds pro^ 
vidcd \n accordance with applicable 
lawb ar.d regulations. This may be ac 
totiipli^hed by reviewing an audit of 
I lie buh/rantee made (n accordance 
with the Act. Circular A 110. or 
through other nieaiis (e.g.. pro^'ram 
rev le viol if the subgrantee ha^ not had 
such an audit. 



(3) Ensure that appropriate correc- 
tive action is taken within six months 
after receipt of the audit report in in- 
stance of noncompliance with Federal 
laws and regulations; 

(4) Consider whether subgrantee 
audits necessitate adjustment of the 
grantee's own records; and 

<5) Require each subgrantee to 
permit independent auditors to have 
access to tbe records and financial 
statements. 

(c) Auditor selection. In arranging 
for audit services, 1 80.3d shall be fol- 
lowed. 

(Authartly: 20 US.C. 3474. OMB Circular 
A-102) 

NoTL. The requiremenU fcr non-Feder&l 
audiu are .oniamed In the Appendix to 
Part 80- Audit RcQutremenU for Bute u\d 
Local GovernmenU. 

(53 FH 8071 and 8087. Mar. 11. 1088. as 
amended al 53 PR 8072. Mar. U. 1988) 

Changes. Fropcbty. and Suba wards 

180.30 I hangci. 

(a) General. Grantees and subgran- 
tees are permitted to rebudget within 
the approved direct cost budget to 
meet unanticipated requirements and 
may make limited program changes to 
the approved project. However, unless 
waived by the awarding agency, cer- 
tain types of post-award changes in 
budgets and projects shall require the 
prior written approval of the awarding 
agency. 

(b) Relation to cost pnnctples. The 
applicable cost principles (see i 80 22) 
contain requirements for prior approv- 
al of certain types of costs. Except 
where waived, those requirements 
apply to all grants and subgiaiits even 
if paragraplis (c) througli (f) of this 
section do not 

(c) Budget c/ianye^-d) Woricon 
5frucfioM projects. Except as stated In 
other fetiulallons or an award docu 
ment. i^rantees or subgrantees sliall 
obtain the prior approval of the 
awarding ai^ency wheru ver any of the 
follouing (hanges ii> artiicipateu undt r 
a nom onstruction award. 

(I) Any revii>ion whicli would result 
in the m eu for additional funding 

(II) Unli:^ waived by the awarding 
agency, cumulative transfers among 
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direct cost categories, or. if applicable, 
among separately budgeted programs, 
projects, functioas. or activities which 
exceed or are expected to exceed ten 
percent of the current total approved 
budget, whenever the awarding agen- 
cy's share exceeds $100,000. 

(iii> Traaisfer of funds allotted for 
training allowances (i.e., from direct 
payments to trainees to other expense 
categories). 

(2) Consfrucfion pro^.'cf^. Grantees 
and subgrantees shall obtain prior 
written approval for any budget revi- 
sion which would result in the need 
for additional funds. 

(3) Combined construction and non* 
conif rucfioii projects. When a grant or 
subgrant provides funding for both 
construction and nonconstruction ac- 
tivities, the grantee or subgrantee 
must obtain prior written approval 
from the awarding agency before 
making any fund or budget transfer 
from nonconstruction to construction 
07 vice versa. 

(d) Programmatic changes. Grantees 
or subgrantees must obtain (.he prior 
approval ol tlie awarding agency 
whenever any of the following actions 
is anticipated: 

(1) Any revision of the scope or ob- 
jectives of the project (regardless of 
whether there is an associated budget 
revision requiring prior approval). 

(2) Need to extend the period of 
availability of funds. 

(3) Changes in key persons In cases, 
where specified in an application or a 
grant award. In research projects, a 
change in the project director or prin 
clpal Invesllgalor blmll always require 
approval unles:> waived by the award- 
ing egency. 

(4) Under nonconstruction projects, 
contracting out, siibgrunting (if au- 
thorized by luw) or otherwise obtain- 
ing the services of a th.rd party to per- 
form activities whicli are central to 
the purposes of the award. This ap- 
proval requirement is in addition to 
the approval reriulrenieiits of i 80.36 
but does not uiitily to tlu procurement 
of equlpini'iit. suiiplUii. and general 
support servK e.s 

(e) AdditUitiul pnor approval re 
quirements. I'lu awurdini, agency may 
not require prior approval for any 



budget revision which is not described 
in paragraph (c) of this section. 

(f) Requesting pnor approval 4l) A 
request for prior approval of any 
budget revision will be In the same 
budget formal the grantee used in its 
application and shall be accompanied 
by a narrative Justification for the 
proposed revision. 

(2) A request for a prior approval 
under the applicable Federal cost prin- 
ciples (see 180.22) may be made by 

\ttUT. 

(3) A request by a subgrantee for 
prior approval will be addressed In 
writing to the grantee. The grantee 
will promptly review such request and 
fihall approve or disapprove the re- 
quest In writing. A grantee will not ap- 
prove any budget or project revision 
which is inconsistent with the purpose 
or terms and conditions of the Federal 
grant to the grantee, if the revision, 
requested by the subgrantee would 
result in * change to the grantee's ap- 
proved project which requires Federal 
prior approval, the grantee will obtain 
the Federal agency's approval k>efore 
approving the subgrantea's request. 

(Approved by the Odice of Management 
and Budget under control number 1880- 
0517) 

(Authority: 20 U.SC Zili: OMB Circular 
A- 102) 

W PR 8071 and 80x7. Mar. 11. 1988. as 
amended at 53 FR 491 J. Dec. 8. 19881 

fi 80.31 Real property. 

(a) Title, Subject to the obligations 
and condlUons set forth in this sec- 
tion, title to real property acquired 
under a grant or subgrant will vest 
upon acquisition in the grantee or sub- 
grantee respectively. 

(b) Use Except as otherwise provid- 
ed by Federal statutes, real property 
will be U£ed for the originally author 
ized purposes as long as needed for 
tnat purposes, and the grantee or bub 
grantee shall not dispose cf or encum- 
ber lUk title or other Interests. 

(c) Disposition. When real property 
is no longer needed for the originally 
authorized purpose, the grantee or 
subgrantee will request disposition in* 
structlons from the awarding agency. 
The instructions wlli provide for one 
of the following alternatives: 
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(1) Hetenlion of tills. Retain llile 
^ after c mipensatlng the awarding 

agency. The amount paid to the 
awarding agency will he computed by 
applying the awarding agency's per- 
centage of participation in the cost of 
the original purchase to the fair 
market value of the properly. Howev- 
er, in th02>e situations where a grantee 
orsubgrantee Is disposing of real prop, 
erty acquired with grant funds and ac- 
quiring replacement real property 
under die same program, the net pro- 
ceeds from the disposition may be 
iibed a:i an offset to the cost ol the re- 
placement property. 

(2) Sale 0/ properly. Sell the proper- 
i ty and compen;>ate the awarding 

agency The amount due to the awartt- 
\ ing agency will be calculated by apply- 

ing the awarding agency's percentage 
of participation in the cost of the 
Original purchase to the proceeds of 
die sale after deduction of any actual 
and rea:>onable selling and fixing-up 
expenses. If the grant is still active, 
the net proceeds from sale may be 
offbel against the original cost of the 
properly When a grantee or subgran- 
tee IS directed to sell property, sales 
procedures shall be followed that pro- 
vide for competition to the extent 
, practicable and result In the highest 

• possible return. 

; (3) Transfer of lilU. Transfer title to 

• the awarding agency or to a third- 
parly designated/approved by the 
awarding agency. The grantee or sub- 
grantee hhall be paid an amount calcu- 
lated by applying the grantee or sub- 
graiuee's percentage of particlpailon 
in the purchase of the real properly to 
the current fair markel value of. the 
property. 

(d) The provisions of paragraph (c) 
of this section do not apply lo disaster 
a^islance under 20 US,C. 241-l(b)-(c) 
and the conslruciion provisions of Ihe 
Impact Aid Program. 20 USC. 631- 
647 

<Auihoniy 20 USC. 3474. OMU Circular 

A lo:^) 

, 153 ni 8071 and B087, Mar M. 1986 a£ 

fcmtndcd bl 53 FH 8072. Mar i I. 19baj 

& 80 312 KquipmcnL 

U) Title .Subject to the obligations 
and coiKlilons set forth in this sec- 
t lion, liilf to equipment acquired under 

9a 




a gram or subgrant will vest upon ac- 
quisition In the grantee or subgrantee 
respectively. 

(b) Stales. A State will use. manage, 
and dispose of equipment acquired 
under a grant by the State in accord- 
ance with State laws and procedures. 
Other grantees and subgrantees will 
follow paragraphs (c) through (e) of 
this section. 

(c) Use. (1) Equipment shall be used 
by the grantee or subgrantee In the 
program or project for which It was 
acquired as long as needed, whether or 
not the project or program continues 
to be supported by Federal funds. 
When no longer needed for the origi- 
nal program or project, the equipment 
may be used In other activities cur- 
rently or previously supported by a 
Federal agency. 

(2) The grantee or subgrantee shall 
also make equipment available for use 
on otht-r project4» or programs current- 
ly or previously supported by the Fed- 
eral Government, providing such use 
will not Interfere with the work on the 
projects or program for which It was 
originally acquired. First preference 
for other use shall be given to other 
programs or projects supported by the 
awarding agency, user fees should be 
considered If appropriate. 

(3> Notwithstanding the encourage- 
ment in i80.25(a> to earn program 
Income, the grantee or subgrantee 
must not use equipment acquired with 
grant funds to provide services for a 
fee to compete unfairly with prlVk^le 
companies that provide equivalent 
services, unless specifically permitted 
or contemplated by Federal statute. 

(4 > When acquiring replacement 
equipment, the grantee or subgrantee 
may use the equipment to be replaced 
as a trade-in or sell the property and 
use the proceeds lo offset the cost of 
the replacement property, subject to 
the approval of the awarding agency. 

(d) Management requtrements. Pro- 
cedures for managing equipment (In- 
cluding replacement equipmenV), 
whether acquired in whole or in part 
with grant funds, until disposition 
lakes phiee will, as a minimum, meet 
the following reqiiireiut^iits: 

(1) Properly records inu;>t be main- 
tained that inehide a description of 
the properly, a scTial number or otiier 
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Identification number, the source of 
property, who holds title, the acqulsL 
t.on date, and cost of the properly 
percentage of Federal participation in 
the cost of tlie property, the location 
use and condition of the property, and 
any ultimate disposition data includ- 
ing the date of disposal and sale price 
of the property. 

<2) A physical Inventory of the prop- 
erty must be taken and the results rec- 
onciled with the properly records at 
least once every two years, 

<3) A control system must be devel- 
oped to ensure adequate safeguards to 
prevenf ^oss, damage, or theft of the 
propsrfy Any loss, damage, or theft 
shall b< investigated. 

(4) Adequate maintenance procc- 
durea must be developed lo iceep tiie 
property in good condition. 

(6) if the graiilee or subgrantee is 
authorized or required to sell the 
property, proper sales procedures 
must be established to ensure the 
highest possible return. 

(c) />iipojifio}i. When original or re- 
placement equipment acquired under 
a grant or subg^-ani is no longer 
needed for the original prefect or pro- 
gram or for other activities currently 
or previously supported by a Federal 
agency, disposition of the equipment 
will be made as follows: 

(U lUiAs of equipment with a cur- 
rent per-unit fair market value of less 
than $5,000 may be reUiiied, sold or 
otherwise disposed of with no further 
obligation to th - awarding agency. 

(2) Items of equipment with a cur- 
rent per unit fair market value In 
excess of $5,000 may be retained or 
aold and the awarding agency shall 
have a right to an amount calculated 
by multiplying tlie current market 
value or proceeds from suje by the 
awarding agency's sliare of the equip- 
ment. ^ * 

(3) In cases? where a graniee or sub- 
grantee falls to take appropriate dispo- 
sition actions, the awarding agency 
may dlreci the grantee or subgrantee 
to taice excesi, and dhposiiioii actions, 

if) Federal vQutiwient. In the event a 
grantee or subgrantee Is provided fed- 
erally-owned equipment: 

<l) Title will renialij vested in the 
Federal Government. 
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(2) Grantees or subgrantees will 
manage the equipment In accordance 
with Federal agency rules and proce- 
dures, and submit an annual Inventory 
listing. 

^^i When the equipment Is «o longer 
needed, the grantee or subgranXee will 
request disposition instruction.; from 
the Federal agency. 

(g) Right to tranter title. The feder- 
al awarding agency may reserve the 
right to transfer title to th*» Federal 
Government or a third part named by 
the awarding agency when such a 
th rd party is otherwise eligible under 
existing statutes. Such transfers shall 
be subject to the following standaids* 
<l) The property shall be identified 
n the grant or otherwise made known 
to the grantee In writing. 

(2) The Federal awarding agency 
f^"^ disposition Instruction 

within 120 calendar days after the end 
of ine Federal support of the project 
for which It was acquired. If the Fed- 
eral awarding agency falls to issue dis- 
position Instructions within the 120 
calendar-day period the granUe shall 
follow 1 80.32;e). 

(3) When title to equipment Is trans- 
ferred, the grantee shall be paid an 
amount calculated by applying the 
percentage ol participation in the pur- 
chase to the current fair market value 
of the property. 

(h) The provisions of paragraphs (c) 
<d), (e>, and (g) of this section do not 
apply to disaster assistance under 20 
U.S.C. 24l-l(b).(c) and the construe 
tlon provisions of the Impact Aid Pro- 
gram. 20 U.S.C. 631-647. 

and^ Budget under control nuniber 1880- 

A^ioar^^" ^ "'^^ Circular 

(63 PR e07I and 8087, Mar 11. 1888 as 

" ™ Mar. U. IdSai 53 

PR 49U3. Dec. 8. 1B88} 

0 80.33 Suppiiea. 

(a) Ttlle. Title to supplies acquired 
under a grant or subgran -'{W vest 
upon acquisition, in the ^ Alte or 
subgrantee respectively. 

<b) i)i3po3iaou. If there Is a residual 
inventory of unused supplies exceed- 
ing $6,000 in total aggregate fair 



269 



391 



§80.3t 



34 Cfk SublUU A (11-1*19 EditU»n) 



nil rki i \,i\iv I pon urminuiion or 
idiipltiuiii ot llu' award, aiid if tlic 
Mipplii all f.ul necUt'U for any other 
frUeraih >i)unboreU prouraim or 
pioji-ci*. llu i^rantee or subKianiee 
shuU (uinpt iisate the awarding agency 
for i(.s Mstro 



Aiillii I 



use 3474. OMB Circular 



Thr KtUcrul awarding agency re- 
sl'r^i^^ a royally- free, nonexclusive, 
.iiui If- vocable license lo reproduce. 
publl^a or otlierwue use. and lo au- 
tluiri/.f (<tiuTs lo for Federal Gov- 
I rniih lu i/.irposes. 

tui rio (opyriglil in any work devel< 
4ipfd iiiuit r a grunt, siibgrani. or con- 
ir.tcc iiiiilcr H i;runt or subgrani; and 

(bJ Aii> rights of copyright to which 
u giantcc. subgraniee or a contractor 
piirchiUt.^ ownership with grant sup' 
piift 

• Auihurit> 2U use 3474. OMD Circular 
A lU'Ji 

f)KU3S SutmwHrdi* lo debarred and muii- 
l^ndiii purticie. 
Grantees and subgranices must not 
make any award or permit any award 
isubgram or contract) at any tier to 
an> party which is debarred or siis< 
p« nded or is otherwise excluded from 
or ineligible for participation In Feder- 
al a^sibtance programs under Execu- 
tive Order 12549. "Debarment and 
Suspension " 

lAuthurily 2U USC 3474. OMB Circular 
A 1021 

& HU 36 i'rtHrurcmeni 

i'Ai :iUi'L^ When procuring propecty 
«(iid s( rvi es under a grant, a Slate will 
hiUov^ lite siiiiie policies anii proce- 
dure^ 11 I 3(S for proeuremenUs from Its 
noil FvUi ral fiind:>. The Stale will 
eiiMire .hat every purcha.se order or 
other contract includes any classes re 
guirtd by Federal statutes and execu 
iue orders and their Implementing 
regulations Other grantees and sub* 
grantees wiU follow paragraphs <b) 
through (i> in ihu section. 

(b> Procurerrienf stanUardi. O) 
Grantees and si bgrantees will use 
their own procu* ment procedures 
whleh reflect applicable State and 



local laws and regulations, provided 
that the procuramentJi conform to ap- 
plicable Federal law and the standards 
Identified In this section. 

<2> Grantees and subgrantees will 
maintain a contract administration 
system which ensures that contractors 
perform In accordance with the terms, 
conditions, and specifications of their 
contracts or purchase orders. 

(3> Grantees and subgrantees wll) 
maintain a written code of standards 
of conduct governing the performance 
of their employees engaged In the 
award and administration of contracts. 
No employee, officer or agent of the 
grantee or subgrantee shall participate 
In selection, or in the award or admin- 
istration of a contract supported by 
Federal funds if a conflict of interest, 
real or apparent, would be Involved. 
Such a conflict would arise when: 

(i> The employee, officer or agent. 

(11) Any member of his Immediate 
family. 

(Iii> His or her partner, or 

(IV > An organization which employs, 
or is about to employ, any of the 
ahove. h'^ a financial or other Interest 
in the firm selected for award. The 
grantee's or subgrantee's officers, em- 
ployees or agents will neither solicit 
nor accept gratuities, favors or any- 
thing of monetary value from contrac- 
tors, potential contractors, or Parties 
to subagreenr^nts. Grantee and sub- 
grantees may set minimum rules 
where the financial interest is not sub- 
stantial or the gift Is an unsolicited 
item of nominal intrinsic value. To the 
extent permitted by State or local law 
or regulations, such standards or con- 
duct will provide for penalties, sanc- 
tions, or other disciplinary actions for 
violations of such standards by the 
grantee's and subgrantee's officers, 
employees, or agents, or by contrac 
tors (jr their agents The awarding 
agency may in regulLtion provld'' addi- 
tional prohibitions relative lo real, ap 
parent, or potential conflicts of Inter 
est. 

(4> <!rantee and siibgrantee proce- 
dures will provide (or a review of pro- 
posed procurements to avoid purchase 
of unnecessary or duplicative Items 
Coiisl(i(Tation should be given to eon- 
solldatihg or breaking out procure 
ments to obtain a more economical 
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purchase. Where appropriate, an anal- 
ysii will be made of lea&e versus pur- 
chase alternatives, and any other ap- 
propriate analysis to determine the 
most economical approach. 

(5) To foster greater economy and 
efficiency, grantees and subgrantees 
are encouraged to enter into State and 
local Intergovernmental agreements 
for procuremer>v or use of common 
goodis and services. 

(6) Grantees and subgranUes are en- 
couraged to use federal excess and 
titrpltis property in lieu of purchasing 
new equipment and property when- 
ever such use is feasible and reduces 
project costs. 

(7) Grantees and subgrantees are en- 
couraged to use value engineering 
clauses In contracts for construction 
projects of sufficient si'^e to offer rea* 
sonable opportunities for cost reduc- 
tions. Value engineering is a systemat- 
ic and creative anaylsis of each con- 
tract item or task to ensure that its es- 
sential function is provided at the 
overall lower cost. 

(6) Grantees and subgrantees will 
make awards only to responsible con- 
tractors possessing the ability to per- 
form successfully under the terms and 
conditions of a proposed procurement. 
Consideration will be given to such 
matters as contractor Integrity, com- 
pliance with public policy, record of 
past performance, and fiaancial and 
technical resources. 

(9) Grantees and subgrantees will 
maintain records sufficient to detail 
the significant history of a procure- 
ment Thfise records will include but 
are not necessarily limited to the fol- 
lowing: raUonale for the method of 
pr(^uremi;nt. selection of contract 
type, contractor selection or rejection, 
and the basis for the contract price. 

(10> Grantees and subgrantees will 
use time and material type contracts 
only: 

(I) After a deternuiitttlon that no 
other contract is suitable, and 

(ID if the contract Includes a celling 
price that the contractor exceeds at Its 
own risk. 

(11> Graiilei s and subgrantees alone 
v/IU be re-spoiibible. in accordance with 
good adininistratWe practice and 
sound bUbiiic.h judgment, for the set- 
tlement of ull eontrai iiial und admin- 



istrative issues arising out of procure- 
ments. These issues Include, but ar<6 
not limited to source evaluation, pro- 
tests, disputes, and claims. These 
standards do not relieve the grantee or 
subgrantee of any contractual respon- 
sibilities under Its contracts. Federal 
agencies will not substitute their Judg- 
ment for that of the granUe or sub- 
grantee unless the matter is primarily 
A ^deral concern. Violations of law 
will be referred to the local, SteU. or 
Federal authority having proper juris- 
diction. 

(13) Grantees and subgrantees will 
have protest procedures to handle and 
resolve disputes relating to their pro- 
curements and shall in all Instances 
disclose information regarding the 
protest to the awarding agency. A pro- 
testor must exhaust all administrative 
remedies with the granue and sub- 
grantee before pursuing a protest with 
the Federal agency. Reviews of pro- 
tests by the Federal agency will be 
limited to: 

(I) Violations of Federal law or regu- 
lations and the standards of this sec* 
tion (violations of SUU or local law 
will be under the jurisdiction of StaU 
or local authorities) and 

(ii) Violations of the grantee's or 
subgrantee's protest procedures for 
failure lo review a complaint or pro- 
test. Protests received by the Federal 
agency other than those specified 
above will be referred to the grantee 
or subgrantee. 

(c) Compeffffon. (1) All procurement 
transactions will be conducted In a 
manner providing full and open com- 
petition consistent with the standards 
ot 1 80.36. Some of the situations con- 
sidered to be restrictive of competition 
Include but are not limited to: 

(i) Placing unreasonable require- 
ments on firms in order for them to 
qualify to do business. 

(II) Requiring uimecessary experi- 
ence and excessive bonding, 

(III) Noncompetitive pricing practices 
between firms or between affiliated 
companies, 

(Iv) Noncompetitive awards to con- 
sultants that are on retainer contracts. 

(v) Organizational conflicts of Inter- 
est, 

(vl) Specifying only a "brand name" 
product instead of allowing ''an equal" 
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product 10 be offered and describing 
the performance of other relevant re- 
QulrcmenUi of tlie procurement, and 

(vil) Any arbitrary action \n the pro- 
curement process. 

(2) Grantees and subgrantees wlil 
conduct procuren)ents in a manner 
ihai prohibits ihe use of statutorily or 
admtnibiratlvely Imposed in-State or 
lueal geographical preferences In the 
evaluation of bids or proposals, except 
In thobe cases where applicable Feder- 
al statutes expressly mandate or en- 
coura^^ geographic preference. Noth- 
hig in this section preempts State li- 
censing laws> When contracting for ar- 
ciiittcturai and engineerhig (A/E) 
berviet'b. geographic location may be a 
bL-lcctiun criteria provided its applica- 
tion leaves an appropriate number of 
uiialificd firms, given the nature and 
iii^e of the project, to compete for the 
contract. 

(3) Grantees will have written selec- 
tion procedures for procurement 
transactions. These procedures will 
ensure that all solicitations; 

(I) Incorporate a clear and acc>irate 
description of the techniea^. require- 
ments for the maierial, product, or 
service to be procured. Such descrip- 
tion stiall not. in competitive procure- 
nienu. contain features which unduly 
rtstrici competition The description 
ma/ include a statement of the quali- 
tative nature of the material, product 
or service to be procured, and when 
nccebbary. shall set forth tliose mini- 
mum essential characteribtlcs and 
standards to which it must conform if 
it is to satisfy its intended use. De- 
tailed product specifications should be 
avoided If at all possible When It Is 
iinprartical or uneconomical to n)al£e a 
clear ar.d accurate description o« the 
icclinical requirements, a "brand 
name or equal" description may be 
used as a means to define the perform- 
ance or other saheni requirements of a 
procurement. The specific features of 
the named brand which must be met 
by offerors bhall be clearly staled; and 

(H) Identify all requirements which 
the offerors must fulfill ana uU ether 
factors to be used in evaluating hids or 
proposals 

iii Grantees and subgrantees //ill 
ensure that ail prequalified lists of 
persons, firins. or products wiiich are 



used In acquiring goods and services 
are current and Include enough quali- 
fied sources to ensure maximum open 
and free competition. Also, grantees 
and subgrantees will not preclude po- 
tential bidders from qualifying during 
the solicitation period. 

(d) Methods of procurement to be/ol- 
lowcd-il) Procurement by small pur- 
chase procedures. Small purchase pro- 
cedures are those relatively simple and 
Informal procurement methods for se- 
curing services, supplies, or other 
property that do not cost more than 
$25.U00 in the aggregate. If small pur- 
chase procurements are used, price or 
rate quotations will be obtained from 
an adequate number of qualified 
sources. 

(2) Procurement by sealed btds 
(formal advertising). Bids are publicly 
solicited and a firm-flxed-prlce con- 
tract (lump sum or unit price) is 
awarded to the responsible bidder 
whose bid. conforming with all the 
material terms and conditions of the 
invitation for bids. Is the lowest In 
price. The sealed bid method Is the 
preferred method for procuring con- 
struction, if the conditions In 
180 36id)(2)(l) apply. 

(il In order for sealed bidding to be 
feasible, the following conditions 
should be present: 

(A) A complete, adequate, and realis- 
tic specification or purchase descrip- 
tion Is available; 

(B» Two or more responsible bidders 
are willing and able to compete ei^ec 
tively for the business; and 

(C) The procurement lends itself to 
a firm fixed price contract and the se- 
lection of the successful bidder can be 
made principally on the basis of price. 

(li) If sealed h\cs are ased. the fol- 
lowing requirements apply: 

(A> The Invltat'on for bids will be 
publicly advertised and bids sh(*li be 
solicited from an adequate number of 
known suppliers, providing them suffi* 
cient time prior to the date set for 
opening the bids; 

(B) The invitation for bids, wlilch 
will include any speeifieations and per- 
tinent attachments, shall define the 
Itfins or services in order for the 
bidder to properly respond. 



272 



Oflic* «f lh« $«cr«fary, Education 



§•0.36 



<C) All bids win be publicly opened 
at the time and place prescribed In the 
bvltatloii forbids; 

(D) A firm fixed-price contract 
award will be niude in writing to the 
lowest responsive and responsible 
bidder. Where specified in bidding doc- 
uments, factors such as discounts, 
transportation co:>t. and life cycle 
cosU shall be considen'd In determin- 
ing which bid is lowest. Payment dis- 
counts will only be used to determine 
the low bid when prior experience In- 
dicates that such discounts are usually 
taken advantage of; and 

(E) Any or all bids may be rejected If 
there Is a sound documented reason. 

(3) Procurement by competitive pro- 
posals. The teciinique of competitive 
proposals is normally conducted with 
more than one source submitting an 
offer, and either a fixed-price or cost- 
reimbursement type contract Is award- 
ed. It is generally ii.scd when condi- 
tions are not appropriate for the use 
of sealed bids. If this method Is used, 
the following requirements apply: 

(I) Requests for proposals will be 
publicized and Identify all evaluation 
factors and their relative Importance 
Any response to publicized requests 
for proposals shall be honored to the 
maximum extent practical; 

(h) Proposals will be solicited from 
an adequate number of qualified 
sources; 

(111) Grantees and subgrantees will 
have a method for conducting techni- 
cal evaluations of the proposals re- 
ceived and for selecting awardees; 

(lv> Awards will be made to the re 
sponsible firm wlxo.sc proposal Is most 
advantageous to the program, with 
price and other factors considered, and 

(v> Grtnitces and subgrantees may 
use conipetlttve proposal procedures 
for quullfieattoiis based procurement 
of arciiitectural/eiiglneerhig (A/£) 
professional st rvices wliereby competi- 
tors' quullfifutiuns are evaluated and 
the most itiialifled coiiipt tiior |^ select- 
ed, subject to nu'.otiation of fair and 
reasoiiahit' conipcn.sation The 
method, wiitic pric( i.s not used as a 
selection factor, can only be used In 
procurement of A/K piolesslonal serv- 
ices. It cannot L^e iisi d to purcluuse 
other tyj^cs of servlds though A/K 



firms are a potential source Uj. perform 
the proposed effort. 

(4) Procurement by noncompcftfivc 
propo^afi is procurement through so- 
licitation of a proposal from only one 
source, or after solicitation of : 
number of sources, competition Is de- 
termined inadequate. 

(1) Procurement by noncompetitive 
proposals may be used only when the 
award of a contract Is infeaslblc under 
small purchase procedures, sealed bids 
or competitive proposals and one of 
the following circumstances applies: 

(A) The item is available only from, a 
single source; 

(B) The public exigency or emergen- 
cy for the requirement will not permit 
a delay resulting from com.petltlve so- 
licitation. 

(C) The awarding agency authorizes 
noncompetitive proposals; or 

(D) After solicitation of a number of 
sources, competition is determined in- 
adequate. 

(ID Cost analysis. I.e.. verifying the 
proposed cost data, tlie projections of 
the data, and the evaluation of ;he 
specific elemenu of costs and profit, is 
required. 

(ill) Grantees and subgrantees may 
be required to submit the proposed 
procurement to the awarding agency 
for pre award review In accordance 
with paragraph (g) of this section. 

(e) Contracting with small and mi- 
nority firms, women's business enter- 
prise and labor surplus area firms. (1) 
The grantee and subgrantee will take 
all necessary affirmative steps to 
assure that minority firms, women's 
business enterprises, and labor surplus 
area firms are used when possible. 

<2) Afflmiatlve steps shall include: 

(I) Placing qualified small and mi- 
nority businesses and women's busi- 
ness enterprises on solicitation lists; 

(II) Assuring that small and minority 
businesses, and women's business en- 
terprises are solicited whenever they 
are potential sources; 

(ill) Dividing total requirements, 
when economically feasible. Into 
smaller tasks or quantities to permit 
maximum partlclpallon by small and 
minority business, and women's busi- 
ness enterprises; 

(Iv) l::stabllshlng dellviTy schedules, 
where the requirement permits, which 
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encourage participation by small and 
minority businc:»i>. and women's busl- 
nes:> enierpri:ie:i. 

(V) Ubitig the b-erviccs and a:>slstance 
of the Small Business Adm'ulsirailon. 
and the Minority Business Develop- 
mcni Agency of the Department of 
Commerce: an J 

(vi) Requiring ihe prime contractor, 
if bubcuntracu gre to be let, to take 
ihe affirniaiive steps listed In para- 
graphs (eH2) (1) through (v) of this 
section. 

it) Contract cost and pnce. U> 
Granites and subgrautecs must per- 
forin a cost or price analysis in connec- 
tion with every procurement action in- 
cluding contract modifications. The 
met hud and degree of arialysis is de- 
pendent on the facts surrounding the 
particular procurement sltuatlor.. but 
as a starting point, lirantees must 
make independent estimates before re- 
ceivmg bids or proposals. A cost analy- 
sis must be performed when the of- 
feror IS required to submit the ele- 
ments of his estimated cost. e.g.. under 
prufe:>sional. consulting, and architec- 
tural engineering services contracts. A 
cobt analysis will be neces:>ary when 
adequate price competition is lacking, 
and fur sole buurce procurements, in- 
cluding cuntracl modiftcailons or 
change orders, unless price resonable- 
m-ss can be established on the basis of 
a catalog or market price of a commer- 
cial product sold in substantial quanti- 
titb to (he general public or based on 
prices set by law or regulation A price 
analysis will be used in all other in- 
stances to determine the reasonable- 
ness of the proposed (ontract price. 

(2) Grantees and subgrantee;* will 
negotiate profit as a separate element 
of the price .'or each contract in which 
there no pnce competition and in all 
case:> lie re cost analysis is performed. 
To establish a fair and reasonable 
profit, consideration will be given to 
the coinpleMty of the v^ork to be per 
foriuid. the risk borne by the contrac- 
tor. tliL contractors inve.itiiient. the 
uuiuuui of suhcoiitractUit:. the quality 
of lis record of past performance, and 
industry profit rates in the surround- 
utb! gtographical area for similar work. 

M» ('osls or pnces based on estimat- 
ed co.>(:> for cont.itcU undci grasilb will 
Ll ullov^abic oitiy to Ihc txttnt ttial 
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costs incurred or cost estimates includ- 
ed in negotiated prices are consistent 
with Federal cost principles (see 
i 80.22). On ntees may reference their 
own cost principles that comply with 
the applicable Federal cost principles. 

(4) The cost plus a percentage of 
cost and percentage of construction 
cost methods of contracting shall not 
be used. 

(g) Awarding agency review. (I) 
Grantees and subgrantees must make 
available, upon request of the award- 
ing agency, technical specifications on 
proposed procurements where the 
awarding agency believes such review 
is needed to ensure that the item and/ 
or service specified is the one being 
proposed for purchase. This review 
generally will take place prior to the 
time th ? specification is Incorporated 
into a solicitation document* Hcvever. 
if the grantee or subgrantee desires to 
have the review accomplished after a 
sollcatlon has been developed, the 
awarding agency may still review the 
specifications, with such review usual- 
ly Ittiilted to the technical aspects of 
the proposed purchase. 

(2) Grantees and subgrantees must 
on request make available for award- 
ing agency pre-award review procure- 
ment documents, such as requests for 
proposals or invitations for bids. Inde- 
pendent cost estimates, etc.. when: 

(i> A grantee's or subgrantee's pro- 
curement procedures or operation falls 
to lomply with the procurement 
standards in this secllon; or 

(11) The procurement Is expected to 
exceed i^S.OOO and Is to be awarded 
without competition or oniy one bid or 
offer IS received In response to a solici- 
tation, or 

(ill) The procurement, which is ex 
pccted to exceed $25,000. ^pecifica a 
"br.iiul name" product, or 

(IV) The proposed award over (2f>.U0U 
IS to be awarded to other titan the ap 
part III U)W bidder under a sealec' bid 
proeureiuent; or 

<v) A proposed contract tnodifu ation 
chuitt^Lo Ihe scope of a contracl or in 
crt.u>i., the contracl amoun«. by more 
than $25.UUU. 

i'Si h grantee or .subgrantee will be 
CM nipt from the prt award review in 
(iara^r.iph (g)(2) of this secllon if the 
av^aiUiitg agciicy jrnutics that its 
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procurement systems comply with the 
standards of this section. 

(I) A grantee or subgrantee may re- 
quest that its procurement system be 
reviewed by the awarding agency to 
determine whether its system meets 
these standards in order for its system 
to be certified. Generally, these re- 
views shall occur where there is a con- 
tinuous high-dollar funding, and third- 
party contracts are awarded on a regu- 
lar basis: 

(II) A grantee or subgrantee may 
self-certify its procurement system. 
8uch self ccrtificatioii shall not limit 
the awarding agency's right to survey 
the system. Under a self-certification 
procedure, awarding agencies may 
wish to rely on written assurances 
from the grantee or subgrantee that it 
is complying with these standards. A 
grantee or subgrantee will cite specific 
procedures, regulations, standards, 
etc., as being in compliance with these 
requirements and have its system 
available for review. 

(h) Bonding requtrcmenls. For con- 
struction or facility improvement con- 
tracts or subconstracL* exceeding 
$100,000. the awarding agency may 
accept the bonding policy and require- 
ments of the grantee or subgrantee 
provided the awarding agency hajs 
made a determination that the award- 
ing agency's Interest Is adequately pro- 
tected. If such a determination lia.s 
not been made, the minimum require- 
ments shall be as follows. 

(1) A bid ouu,ranlce /rom each bidder 
equivalent to jive pctllhI of the bid 
pnce. The bid guarantee" shall con- 
sist of a firm cutnmitnient such as a 
bid bond, 'ertlfied ein-rk. or other ne- 
gotiable instrutnent utrompauying a 
bid as assurance that the bidder will, 
upon acccptaiue of his bid. execute 
such contrnctuul docunii iits ojs luay Le 
required witliin the time .sprclfied. 

(2> A per/onnancc bond on the pari 
of the contractor for j 00 ptrtci.t o/ the 
contract pncv A "perfornian;:e bond" 
is one exccuti.d in (otnitition with a 
contract to secure fuUtlhuent of all 
the contractor's obliKuiions under 
such contract 

(3) A pavriLUt bond on the part of 
the coniracior /or tOO luntut of the 
contract pnu A p.i^iuint bond" Is 
one executed In cuhULCtlon with a con 



tract to assure payment as required b:f 
law of all persons supplying labor and 
material In the execution of the work 
provided for in the contract. 

(i) Confracf provisions. A grantee's 
and sut#»tMitee's contracts must con- 
tain provisions in paracraph (1) of this 
section. Federal agencies are permit- 
ted to require changes, remedies, 
changed condltloas, access and records 
retention, suspension of worli, and 
other clauses approved by the Office 
of Procurement Policy. 

(1) Administrative, contractual, or 
legal remedies in Instances where con- 
tractors violate or breach contract 
terms, and provide for such sanctions 
and penalties as may be appropriate 
(Contracts other than small pur- 
chases). 

(2) Termination for cause and for 
convenience by the grantee or sub- 
grantee Including the manner by 
which It will be effected and the basis 
for settlement (All contracts in excess 
of 110.000). 

(3) Compliance with Executive 
Order U246 of September 24. 1965 en- 
titled *'Equal Ehnployment Opportuni- 
ty/' as amended by Executive Order 
11375 of October 13. 1967 and as sup- 
plemented in Department of Labor 
regulations (41 CFH Chapter 60) (All 
construction contracts awarded in 
excess of ^10.000 by grantees and their 
contractors or subgrantees). 

(4) Compliance with the Copcland 
"Anti-Kickback" Act (18 U.S.C 874) as 
supplemented in Department of L.abor 
regulations (29 CFR Part 3) (All con- 
tracts and subgrants for construction 
or repair). 

(5) Compliance with the Davis- 
Bacon Act (40 U.S.C. 276a to a 7) as 
supplemented by Department of Labor 
regulations (29 CFH Part 5) (Construe 
lion contracts in excess of $2,000 
awarded by grantees and subgrantees 
when required by Federal grant pro- 
gram legislation). 

(6) Compliance with sections 103 and 
107 of the Contract Work Hours and 
Safety Standards Act (40 U.S.C. 327- 
330) as supplemented by Department 
of Labor regulations (29 CFR Part 5). 
(Construi.tion contracts awarded by 
grantee^ and subgrantees in excess of 
$2,000. and in excess of $2,500 for 
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other oomracu which involve the em- 
ployineiu of mechanics or laborers) 

(7) Notice of awarding agency re- 
quirements and regulations pertaining 
to reporting. 

(6) Nolice of awardmg agency ve- 
Quirements and regulations pertaining 
to patent rights witti respect to any 
discovery or iiivention which arl^.es or 
is developed In the course of or inder 
such contract. 

(9) Awarding agency require nents 
and regulations pertaining to copy- 
right:' and riglits in data. 

(10) %ccess by the grantee, the sub> 
grantee-, the Pftderal grantor agency, 
tlie Comptroller General of the 
United States, or any of their duly au- 
tliorizfd rt'presentaiives to any books, 
documents, papers, and records of the 
contractor which are directly perti- 
nent to that specific contract for the 
purpose of making audit, examination, 
excerptci. and transcriptions. 

(11) Helentiun of all required 
records for three years after grantees 
or subgrantecs make final payments 
and all other pending matters are 
closed. 

(12) Compliance with all applicable 
standard:), orders, or requirements 
issued under section 306 of the Clear 
Air Act (42 U.S.C. 1857(h)). section 508 
of the Clean Water Act (33 U.S.C. 
1368). Executive Order 11738. and £m 
vironmen'&l Protection Agency regula- 
tions (40 CFR Part 15) (ContracU. 
subcontracts. and subgrants of 
amounts In excels of $100,000). 

(13) Mandatory standards and po)i- 
cies relating to energy efficiency 
which are contained in the state 
energy conser\'atlon plan Issued In 
compliance with the Energy Policy 
and Conservation Ar t (Pub. L. 94-163). 
< Approved by the O flee of Management 
and Budget under cunirul number 1880 

lAuiN.ruy 21) use 3474. OMB Circular 
A IC2i 

(S3 Fit 8071 and 8u87. Mar M. 1988. as 
iuncntJcd tet 53 KH 4dM3. Du b. 1988) 

0 8U37 ^ubyranU. 

(a) States Stales shall follow htate 
law and procedures when awardmg 
and adnuntsicring subgrants (whether 
on d cobt feiinbiirstiiRitt or fixed 
amount basis) of f manual assistance 



to iouil and Indian tribal govern- 
ments States shall. 

(1) Knsure that ev.iry subgrant In- 
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; 

( 2 ) Ensure that subgrantees are 
aware of requirements Imposed upon 
them by federal statute and regula- 
tion; 

(3) closure that a provision for com- 
pliance with i 80.42 is placed in every 
cost reimbursement subgrant; and 

<4) Conform any advances of grant 
funds to subgrantees substantially to 
the same slandards of timing and 
amount that apply to cash advances 
by Federal agencies. 

(b) All other oranlect. All other 
grantees shall follow the provisions of 
this part which are applicable to 
awarding agencies when awarding and 
administering subgrants (whether on a 
co:>t rclmbursemenl or fixed amount 
ba^is) of financial assistance to local 
and Indian tribal governments. Grant- 
ees shaSI: 

(1> Ensure that every subgrant In- 
cludes a provision for compliance with 
thi:» part; 

(2) Ensure that every subgrant In- 
cludes any clauses required by Federal 
statute and executive orders and their 
Implementing regulations; and 

(3 ) Ensure that subgrantees are 
aware of requirements imposed upon 
them by Pe(leral statutes and regula- 
tions. 

(c) Exceptions. By their own terms, 
certain provisions of this part do not 
apply to the award and administration 
of subgrants: 

(1) Section 30.10; 

(2) Section 80.11; 

(3) The letter cf-credit procedures 
spec ifled in Treasury Regulations at 
31 Ch'H Part 205. cited in i 80.21; and 

(4) Section 80.50. 

(Auilinrliy 20 USC J474. OMB Circular 
A 

l'l^»*OBTS. RlCORDS. Rm-CNTION. AND 
lilNrORCLMCNT 

flno 10 MunilnrinK and reporting program 
l>«:rfornittnc«. 

ihi Aftnittonnv by grantees Grantees 
arc rrsponsible for managing the day- 
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to-day operations ot grant and sub- 
grant supported activities. Grantees 
must monitor grant and subgrant sup- 
ported activities to as:>ure compliance 
with applicable Federal requirements 
and that performance goals are l>elng 
achieved. Grantee monitoring must 
cover each program, function or actlvi- 
ty. 

(b) Nonconstruction pcr/ortnance re- 
portt. The Federal agency may. If It 
decides that performance Information 
available from subsequent p^rtucatlons 
contains sufficient Information to 
meet its programmatic needs, require 
the grantee to submit a performance 
report only upon expiration or termi- 
nation of grant support. Unless waived 
by the Federal agency this report will 
be due on the same date as the final 
Financial SUtus Report. 

(1) Grantees shall submit annual 
S>erlonnance reports unless the award- 
ing agency requires quarterly or seml- 
uinual reports. However, performance 
reports will not be required more fre- 
quently thar quarterly. Annual re- 
ports shall be due 90 days after the 
grant year, quarterly br semi annual 
reports shall be due 30 days after the 
reporting period. The final perform- 
ance report will be due 90 days after 
the expiration or termination ot grant 
support. If a Justified request Is sub- 
mitted by a grantee, the Federal 
agency nuiy extend the due date for 
any performance report. Additionally, 
requirements for unneces:»ary per- 
formance reports may be waived by 
the Federal agency. 

(2) Performance reports will contain, 
for each grant, brie.' .formation on 
the following: 

(1) A comparison of actual accom- 
plishments to the objectives estab- 
lished for the period. Where the 
output 01 the project can be quanti- 
fied, a ccupuiutlon of the cost p'.r 
unit of output inuy Le required If that 
Information will be useful 

<li) The reasons for slippage If estab- 
lished objectives were not met 

(III) Additional pertinent informa- 
tion including, when appropriate, anal- 
vsls and explanation cf cost overruns 
or high unit costs. 

(3) Grantees will not be required to 
submit more than liu, orlglnul and two 
CL'^ies of perforniunrt reports 



(4) Grantees rylll adhere to the 
standards In this section In prescribing 
performance reporting requirements 
for subgrantees. 

(c) Coiufrucfton per/ormance re- 
ports. For the most part, on-site tech- 
nical Inspections and certified percent- 
age-of-eompletlon data are relied on 
heavily by Federal agencies to monitor 
progress tmder construction grants 
ani^ subgrants. The Federal agency 
win require additional formal perform- 
ance reports only when considered 
necessary, and never more frequently 
than quarterly. 

(d) Significant developments. Events 
may occur between the scheduled per- 
formance reporting dates wh' i have 
significant lmp\ct upon the grant or 
subgrant supported activity. In such 
cases, the grantee must Inform the 
Federal agency as soon as the follow- 
ing types of conditions become xnown: 

(1) Problems, delays, or adverse co^i- 
dltlons which will materially ur.»>alr 
the ability to meet the objective of the 
award. This disclosure must Include a 
statement of the action taken, or con- 
templated, and any assistance needed 
to resolve the situation. 

(2) Favorable developments which 
enable meeting time schedules and ob- 
jectives sooner or at less cost than an- 
ticipated or producing more beneficial 
results than originally planned. 

(e) Federal agencies may make site 
visits as warranted by program needs. 

(f) Waivers, extensions. (1) Federal 
agencies may waive any performance 
report required by this part If not 
needed. 

(2) The grantee may a/alve any per- 
formance report from a &ubg'':.4ace 
w^.jn not needed. The grante* may 
extend the due date for any perionn- 
ance report from a subgrantee 11 the 
grantee will still be able to meet Its 
performance reporting obligations to 
the Federal agency. 

(Approved by the OfHce of Manavemenl 
and Budget under control numl>er 1880 
O&H) 

(Aiaiiorlty: 20 U8C 3474. OMB Circular 
A 102) 

i&3 FK 8071 and 8087. Mar M. 1088. a^ 
amended at 53 KU ^0M3. Dec 6. 10H8] 



277 

^ .J %f 



§M.4I 

ft 80.11 Kiniinciiii repi>rtin<. 

; ia) Genera^ i\\ Except as provided 

In paragrapl.s (a) (2) and (5) of lhi:> 

^ bection. jjraniees will use only the 

forms specified in paragraphs (a) 

! Ilirough (e) of this section, and such 

supplenieiilary or other forms as may 
fron^ time to time be authorized by 
OMK for: 

(!) ;iubnutttng financial reports to 
Federal agencies, or 

(ii) Requesting advances or reim- 
bursements when letters of credit are 
not ubed. 

(2) Grantees need not apply the 
f forms prescribed u. this section in 

dealing with their subgrantees. How- 
. ever, grantees shall not Impose more 

burdensome requir^^ments on subgraii- 
* tees. 

(3) Grantees shall follow all applica- 
ble standard and supplemental Feder- 
al agency instructions approved by 
OMB to the extend required under the 
Paperwork Reduction Act of 1980 for 
Use m connection with forms specified 
in paragraphs (b) through (e) of this 

\ section. Federal agencies may issue 

substantive supplementary instruc- 
tions only uith the approval of OMD. 
Federal agencies may shade out or in- 
struct the grantee to disregard any 
line item that the Federal agency 
finds unnecessary for its decisijnmak- 
ing purposes 

Grantees will not be required to 

, submit more than the original and two 

' copies of forms required under this 

) part. 

(5) Federal agencies may provide 
computer outputs to grantees to expe- 
dite or contribute to the accuracy of 
reporhng Federal agencies may 
accept the required infutmation from 
grantees in machme usable format or 
computer printouts instead of pre- 
scribed forms. 

(6) Federal agencies may waive any 
report required by this section if not 
needed 

(7) Federal agencies may extend the 
due date of any financial report upon 
retelling a justified request from a 
grantee, 

(b) Financial Status Report-i\> 
Form. Grantees will use Standard 
Form 269 or 269A. Financial Status 
Report, to report t^^e status of funds 
for all noncoi .truction grants and fur 
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construction grants when requirec^ in 
accordance with | 80.41(en2)(iii). 

(2) Accounttno ba:iis. Each grantee 
will report program outlays an i pro- 
gram Income on a cash or accrus 1 basis 
as prescribed by the awarding a lency. 
It che Federal agency requires txnial 
information and the grantee s ac- 
counting recorcis are not nomally 
kept on ^e accural basis, the gr^Jitee 
shall not be required to convert its ac- 
counting system but shall develop 
such accrual information through &nd 
analysis of the documentation on 
hand. 

(3) Frequency, The Federal agency 
may prescribe the frequency of the 
report for each project or program. 
However, the report will not be re- 
quired more frequently than quarter- 
ly. If the Federal agency does not 
specify the frequency of the report. It 
will be submitted annually. A final 
report will be required upon expira- 
tion or termination of grant support. 

(4) Due date. When reports are re- 
quired on a quarterly or semiannual 
basis, they will be due 30 days after 
the reporting period. When required 
on an annual basis, they will be due 90 
days after the grant year. Final re- 
ports will be due 90 days after the ex- 
piration or termination of grant sup- 
port. 

(c) Federal Cash Transactions 
Report— ID Fonii. (i) For grants paid 
by letter or credit. Treasury check ad- 
vances or electronic transfer of funds, 
the grantee will submit the Standard 
Form 272. Federal Cash Transactions 
Report, and when necessary, its con- 
tinuation sheet. Standard Form 272a. 
unless the terms ot the award exempt 
the grantee from this rcqdirrinfnt. 

(li) These reports will be used by the 
Federal agency lo monitor cash ad- 
vanced to grantees and to obtain dis- 
bursement or outlay information for 
each grant from grantees. The format 
of the report may be adapted as ap- 
propriate when reporting Is to be ac- 
complished With tile assistance of 
automatic data prod-.ssing equipment 
provided that the iiiforinatioii to be 
submitted is not chanited in substance 

(2) ForecasU of Fedvral ca^h require- 
ments Forecasts of i-'rderal cash re- 
quirements may be p.:qulred in the 

Remarks'* section uf the report. 
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(3) LMsti tit hamU oj i^ubymnici ^ 
When cuiisiiii red neLe:>.suiy and 

ble by Hie Federal u^i ncy. graiuet-.^ 
may be required ti rL-pui't the ainuunl 
of cash advances Ir excess cf tliiei 
days' needs in tiie haiiiis of their sub 
grantees or contractors ano to pruviut 
short narrative explanations of actions 
taken by the grantee to reduce the 
excess t>alances. 

(4) Frequency and due date. Grant 
ees must submit the report no later 
than 15 working days following the 
end of each quarter. However, where 
an advance either by letter of credit or 
electronic transfei ot funds is author 
lz«d at an annualized rate of one mil 
lion dollars or more, the Federal 
agency may require the report to bi 
submitted within 15 working days fol- 
lowing the end of each month. 

(d) Request Jor advance or reim- 
burstmcnt—( 1 ) Advance payments. Re- 
quests for Treasury check advanct 
paymenU will be submitted on Stand 
ard Form 21u, Request for Advance or 
Reimbursement. (This form will not 
be used for drawdowns under a leHer 
of credit, electronic funds transfer or 
when Treasury check advance pay- 
ments are made to the grantee auto- 
matically on a predetennined basis.) 

(2) Reimbursements. Requests for re- 
imbursement under nonconstruction 
grants will also be submitted on Stand* 
ard Form 270. (For reimbursement re- 
quests under construction grants, see 
paragraph (e)( I ) of this section.) 

(3) The frequency for submitting 
payment requests is treated in 
i 80.41(b)(3). 

(e) Outlay report and request Jor rc 
tmbursevient Jor construction pro- 
grams. (1) Grants that :iUpport con 
structiun activities paid by reimburse 
ment method Requests lur reimburse 
ment under construction grants will be 
submitted on Standard Form 271, 
Outlay Report and Request for Reim 
bursckiient for Construction Programs. 
Fedt-ral agencies may, however, pre- 
scribe the Request for Advance or Re 
imbursenicnt form. specified in 
\ ao 41(d). instead of this form. 

(ii) The frequency for submitting re- 
imbursement requests is treated in 
S 80 41(b)(3). 

(2) QranUt that support construction 
activities paid by letter oJ credit, elec 



trunif junds tituisjtr ui Treasury 
cheek advance d VVhtr» a construc- 
tion grani u |>aii ly Inter of credit, 
electronic fiiiiu.^- iiuiislcr ui Treasury 
check advances ihi i^runtet wil! 
r<;port its nuilu*':. to .ht Federal 
agency u:>nit' Si.u.duii Form 271. 
Outlay Report, and Heiinest ii i Reim- 
bursement lor Oiiu.lriieiuiM wiugrams. 
The Federal ageni.> wii pi<«vidi. any 
necessary specia: instrueiloii Howev- 
er, frequency and dui duu- sl.ali be 
governed b> £80.4).ii \l>und(<>. 

(ii) When a construe. 'Kit grant Is 
paid by Treasury ehecK advances 
based on periodic requcM:. from the 
grantee, tht advances wu« be request- 
ed on the form si;>eciliet. ui § 80.41(d). 

(ili) The Federal agency iray substi- 
tute the Financial Status Ueqort spec* 
ified In i80 4l(t> for lh<: Outlay 
Report and Request for Reimburse- 
ment for Construction Programs. 

(3) AccouniinQ basis. The accounting 
iMLsis for the Outlay Report and Re- 
quest for Reimbursement for Con- 
struction Programs shall be governed 
by i e0.41(bK2). 

(Approved by the Office of Management 
and Budget under control number 18£0- 
0517) 

(Authority: 20 U^C. 3474. OMB Circular 
A -102) 

153 FR 8071 and ao&7. Mar U. 198U. u 
aniuided at 53 FR 49143. Dec 6. 10881 

80.42 Retention and acccitis requirements 
for recordv. 

(a) i4ppfsca5iftfy. (1) This section ap- 
plies to all financial and programmatic 
records, supporting documents. statU- 
tkal recc^rds, and other records of 
grantees or subgrantees which are: 

(1) Required to t>e maintained by the 
terms of this part, program regula- 
tions or the grant agreement, or 

(li) Otherwise reasonably considered 
as pertinent to program regulatloris or 
the grant agreement. 

(2) This section does not apply to 
records maintained by contractors or 
subcontractors. For a requirement to 
place a provision concerning records In 
certain kinds of contracts, see 
i80.36(i)(10). 

(b) Length oJ retention penod. U) 
Except as otherwise provided, records 
must be retained for three years from 
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the starting date specUied In para- 
graph (c) of tins section. 

(2) It any Mtigatlon. claim, negotia- 
tion, audit Oi- other action Involving 
M)e record:* has been started before 
tr.e expiration of the 3-year period, 
tiie records must be retained until 
completion of tiie action and resolu- 
tion )f all Issues which arise from it. 
or uiu'l the end of the regular 3-year 
period, whichever is later. 

(3) To avoid duplicate recordkeep- 
ing, awarding; agencies may make spe- 
cial arrangements with grantees and 
bubgrantees to retain any records 
which are continuously needed for 
Joint use The awarding agency will re- 
quebt transfer of records to Its custody 
when it determines that the records 
possess lonif-term retention value. 
When the records are transferred to 
or maintained by the Federal agency, 
the 3'year retention requirement is 
not applicable to the grantee or sub- 
urantee. 

(4) A recipient that receives funds 
under a program subject to 20 U.S C. 
t232f (section 437 of the General Edu- 
cation Provisions Act) shall retain 
records for a minimum of five years 
after the starting date specified In 
paragraph (c) of this section. 

(c) Starting date of retention 
period— i 1 ) General. When grant sup- 
port Is continued or renewed at annual 
or other Intervals, the retention period 
for the records of each funding period 
starts on the day the grantee or sub* 
grantee submits to the awarding 
agency Its single or last expenditure 
report for that period. However* if 
grant support Is continued or renewed 
quarterly* the retention period for 
each year's records starts on the day 
the grantee submits Its* expenditure 
report for the last quarter of the Fed- 
eral fiscal year. In all other cases, the 
retention period starts on the day the 
grantee submits Its final expenditure 
report If an expenditure report has 
been waived, the retention period 
starts on the day the report would 
have been due 

(2) Real property and equipment 
records The retention period for real 
property and equipment records starts 
from the date of t)ie disposition or re- 
placement or transfer at the direction 
of the awarding agenry. 



(3) Records /or income transactions 
after grant or subgrant support. In 
some cases grantees must report 
income after the period of grant sup- 
port. Where there is such a require- 
ment* the retention period for the 
records pertaining to the earning of 
the income starts from the end of the 
grantev'**: fiscal year in which the 
Income is earned. 

(4) Indirect cost rate proposals, cost 
allocations plans, etc. This paragraph 
applies to the foilowing types of docu- 
ments, and their supporting records: 
Indirect cost rate computations or pro- 
posals* ccst allocation plans, and any 
similar accounting Computations oi 
the rate at which a particular group of 
costs is chargeable (such as computer 
usage chargeback rates or composite 
fringe benefit rates). 

(1) If submitted for negotiation. If 
the proposal* plan, or other computa- 
tion is required to be submitted to Ihe 
Federal Government (or to the grant- 
ee) to form the basis for negotiation of 
the rate, then the 3-year retention 
period for Its supporting records starts 
from the date of such submission. 

(11) // nof submitted for negotiation. 
If the proposal* plan* or other compu- 
tation is not required to be submitted 
to the Federal Government (or to the 
grantee) for negotiation purposes* 
then the 3-year retention period for 
the proposal plan* or computation and 
its supporting records starts from end 
of the fiscal year (or other accounting 
period) covered by the proposal* plan* 
or other computation. 

(d) Substitution oj microfilm. Copies 
made by microfilming, photocopying, 
or similar methous may be substituted 
for the orlgUial records. 

(e) Access (o records— '1) Records of 
grantees and subgrantees The award- 
ing agency and the Comptroller Gen- 
eral of the United States, or any of 
their authorlzea representatives, shall 
have the right of access to any perti- 
nent books* docunu'uts* papers, or 
other records of grantees and subgran- 
tees which are pertinent to the grant* 
In order to make audits, examinations, 
excerpts, and transcripts. 

(2) £xptrafion of right of access. The 
rights of access In this section must 
not be llmlt<:d to the required reten- 
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tlon period but shall last as long as the 
records are retained. 

(f) Restnvtions on public access. 
The Federal Freedom of Information 
Act (5 U.S.C. 5S2) does not apply to 
records Unless required by Federal. 
State* or local law* grantees and sub- 
grantees are not required to permit 
public access to their records. 
(Approved by ihe Office u( Manavcmenl 
and Budvei uuder control numbcT I8B0~ 
0517) 

(Authority: 20 USC 3474. OMB Circular 
A-I02> 

(53 h'H 8071 and 80B7. M.ir U. 1988. fts 
aniendeJ nl 53 KK 8072, Mar U. 1688. 5 J 
FR4B143. Dt;c 6. 19U81 

fi Enfurccnieni. 

(a) Remedies for noncompliance. If a 
grantee or subgraiitee materially fails 
to comply with any term of an award, 
whether stated In a Federal statute or 
regulation, an assurance. In a State 
plan or application* a notice of award, 
or elsf'where, the awarding agency 
may taUe one or more of the following 
actions, as appropriate In the circum- 
stances: 

(1) Temporarily withhold cash pay- 
ments pending correction of the defi- 
ciency by the grantee or suhgrantee or 
more severe enforcement action by the 
awarding agency* 

(2) Disallow (that Is* deny both use 
of funds and matching credit for) all 
or part of the cost of the activity or 
action not In compliance, 

(3) Wholly or partly suspend or ter* 
mlnate the current award for the 
grantee's or subgraiitee's program. 

(4) Withhold further awards for the 
program, or 

(&) Take other remedle:> that may be 
legally available. 

(b) Hearings, appeals. In taking an 
enforcement aetion. the awarding 
agency will provide the grantee or sub- 
grantee an opportunity for such hear- 
ing, appeal* or othei administrative 
proceeding to which the grantee or 
subgrantee Is entitled under any stat- 
ute or regulation applicable to the 
action involved. 

(c) Effects of suspe;u io;i and tenni 
nation. Costs of grantee or subgrantee 
resulting from obligations incurred by 
the grantee or subgraiUee during a 
suspeiisio. or after termination of an 



award are not aUowabie unless the 
awarding agency expressly authorizes 
them In the notice of suspension or 
termination or subsequently. Other 
grantee or subgrantee costs during 
savpenslon or after termination whlr^ 
are necessary and not reasonably 
avoidable are allowable If: 

(1) The costs result from obligations 
which were properly Incurred by the 
grantee or subgrantee before the ef- 
fective date of suspension or termina- 
tion* are not In anticipation uf It. and* 
In the case of a termination, are non- 
cancellable* and, 

(2) The costs would be allowable If 
the award were not suspended or ex- 
pired normally at the end of the fund- 
ing period In which the termination 
takes effect. 

<d) Relationship to debannent and 
suspension. The enforcement remedies 
identified In this section. Including 
suspension and termination, do not 
preclude grantee or subgrantee from 
being subject to "Debarment and Sus- 
pension" under E.G. 12549 (see 
fi 80.35). 

(Aiithorlly. 20 USC 3474. OMU Circular 
A 102) 

6 80.14 Tcrminution for convenience. 

Except as provided in § 80 43 awards 
may be terminated In whole or In part 
only as follows: 

(a) By the awarding agency with the 
consent of the grafitee or subgrantee 
In which case the two parties shall 
agree upon the termination condi- 
tions* including the effective date and 
in the case of partial termination, the 
portion to be terminated, or 

(b) By the grantee or subgrantee 
upon written notification to the 
awarding agency, setting forth the 
reasons for such termination, the ef- 
fective date* and in the case of partial 
termination, the portion to be termi- 
nated. However* If. In the case of a 
partial termination, the awarding 
agency det«irmines that the remaining 
portion of the award will not accom- 
plish the purposes fur which the 
award was made, the awarding agency 
may terminate the award In Its entire- 
ty under either S 80.i3 or paragraph 
(a) of this section. 
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§•0.50 

(AuiUoniy 20 use. 3474. OMB Circular 
A' 102) 

Subpart 0— Aft«r-lh«^rant 
S«quir«fii«ntft 

OeneraX. The Federal agency wlU 
close out the award when It deler- 
mines that all applicable admlnfstra- 
tive actions and all required work of 
the tyrant iias been completed. 

(b> ReporU. Within 90 days after the 
expiration or termination of the grant, 
the grantee must submit all financial, 
performance, and other reports re- 
quired as a condition of the grant. 
Upon request by the grantee. Federal 
agencies may extend this timeframe. 
These may mclude but are not limited 
to- 
il) Final perjonnance or propre^s 
report 

(2) financial Statuz Report (SF 269) 
or Outlay Report and Request Jur Re 
imbuT:^emen{ /or Construction Pro- 
gram^iSF-ZlO (as appttca6/e>. 

(3) ftiiat request for payment (SF- 
270m/ applicable). 

<1) /lit en/ton dt^ctosure it/ applica- 
ble) 

(5) Federally owned property report. 
In accordance v^ith ) 80.32(f). a grant- 
ce mubt btibniit an inventory of all fed 
eraliy owned properly (as distinct 
from properly acquired with grant 
funds) for which it is accountable and 
requtbi dtbpobitiun instructions from 
Hit Fed*.'ral agency of property no 
longer needi'd 

to C'o^l adjustment. The Federal 
^leehcy within 90 days after re- 
cei|.^ reports in paragraph (b) of 
tilth Section, make upward or down- 
ward adiustinent^ to the allowublc 
costs 

(d) ra6/) QU)u!itmentz (I) The Fidcr 
al aytncy wiU maiie urompt sjayiiu*nl 
to ILL* grantee for allowable reimburs- 
able costs. 

(2) The grantee must immediaieiy 
refund to the Federal agency any bal- 
ance of unobhgated (unencumbered) 
casii advanced that is not authorized 
to be retained fur use on other grants 

(AppruveU by ihu Ok.ice of ManaKcmciit 
and UtidgLt i"iUer runtrol ni'inbtr Ubu 

otn> 
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(Authodty. 20 UJ3C 3474. OMB Circular 
A'102) 

1&3 FR 8071 and g087. Mar II. I9M. as 
amended at &3 PR 49I4j. Dec. 6. 19881 

S 80.51 Later diaallnwancea mn4 a4iu»t- 
menu. 

The closeout oi a grant does not 
affect: 

(a) The Federal agency's right to dis- 
allow costa and recover funds on the 
basis of a later audit or other review; 

(b) The grantee's obligation to 
return any funds due as a resuH of 
later refunds, corrections, or other 
transactions; 

(c) Records retention as required in 

i ao.42; 

(d) Property management require- 
menu in §§ 80.31 and 80 32; and 

(e) Audit requirements in | 80.26. 

(Authority: 20 U S.C 3474; OMB Circular 
A-102) 

ii 80.S2 Collection uf amountii due, 

(a) Any funds paid to a grantee in 
excess of the amount to which the 
grantee is finally determined to be en- 
titled under the terms of the award 
constitute a debt to the Federal Gov- 
ernment. If not paid within a reasona- 
ble period after demand, the Federal 
agency may reduce the debt by: 

(1) Making an adminstrative offset 
against other requ<^sts fur reimburse- 
ments. 

(2) Withholding advance payments 
otherwise due to the grantee, or 

(3) Other action permitted by law. 

(b) £xcept where otherwise provided 
by statutes or reguiatiuits. the Federal 
agency will charge intere!»t un an over- 
due debt in accordance with the Fed- 
eral Claims Coliiitiun Standards (4 
CFR Ch. ID. The dute from which In- 
terest is computed ii» nut extended by 
litigation or the filing of any furm of 
appe&i. 

Subpart S — EnlitttmanI Iftatorvad) 



Appendix to Part aO-AuDU RtQDiRi:- 
MENTS roH State and Local QovkuiN- 

MtlNTS 

I Purpose This aDpcialix is Ubued pun>u 
Ant to the SInKle Audit Act of I0ti4. Pub I. 
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98-502 It ibtahluilitb audit n qulrement^^ for 
State aad local vuvt^rnmcnts that ri:ccivc 
Federal aid. and defines Federal rcbiMjasibil 
Itleb for IniplemcnllnK and inunitorliig thubu 
requlreinenUi 

2 Poficy The Sliitile Audit Act requires 
the followhiv: 

a. State or local vovernmcau that receive 
ClOO.OOO ur mure a year In Federal financial 
asjsUtance shall have an audit niudu In ac- 
cordance with thib appendix 

b. Slate or local uuvernmenl^ thai receive 
between I2&.0OU and $100,000 9 year :»hall 
have an audit made In aceordance with this 
appendix, or In accordance with Federal 
laws and revulaiiunb KOVcmintf the pro 
grams they participate in. 

c State or IochI icuvernmt.-nt:^ that receive 
lesA than I2&.U00 a year .shall be exempt 
from compliance with the Act and other 
Federal audit reqiiiremenu The^kC State 
and local Kovernnu nlb :>hall t>c voverni'd by 
audit requirement pre^kcribed by Stall or 
local lav^ ur revuli'tlun. 

d Nothing ni this paraiiraph exempts 
Statt* ur lucul i;uvernnieni:> from mahuahi- 
Inic records uf Federal finaunal as^istanrr 
or fruni pruviding atce:»:» to such recurd.s tu 
Federal agrneir:*. u:^ pruvidrd for in Federul 
law. incliuling 'M CFR Part 74. 

3. Dc/tnllmui Fur the purpw>e3 of thi:^ ap 
pendix the following definitiumi from the 
Single Audit Act apply: 

a. "Cuunizant agi'iicy" nu*anb the Federal 
agency itssigiud by the Office of Manage 
ment and Uudgit tu carry out the re.sponsl- 
bllltles debcribed In paragraph 9 of thi:i ap- 
pendix 

b ' Federal financial assistance" means a^ 
sistance pruvidtd by a Federal agency in the 
form of giant:), cuiitract^. cuoperatlve agree- 
menu, loans, '.uan guarantees, property. In 
terest bUb:>iuu-s. insurance, ur direct appro 
priatiuns. but dots nut mclndi' direct Ft-diT 
al cull a::^sist:iiui- to indi\idii.tls It inchidi s 
rtw:ird:i rri'imd ilin-itly fioin Fedcrnl a»;t'n 
cics. or iiidlriitiv tlirouhh other units uf 
State and loial i.oii riiiiii n: • 

r Ft-tli-ral i>>4t'itt y" ha-stln s.tiiic mcanihi'. 
as till (run a»;iitey" In .i i iiuii GSId) ui 
TUIt' thiilii il States Cudi 

u (iimially utccpted airuniiluiK piiim 
pit'.s' h>cs till ini'untiig .spenfiid in tin Ki'U 
eraliy acecpli'd guvt-rnimia .iduitiiig .siaiid 
ards 

e "(ii-Perally acti-pted gtivi-rnincnt ainlit 
iiig cjtitndards*' nu-aiis Die SUmUant:* tar 
Audiii itj dm "niment Ofjam^atiun^, I'lu 
graun, Aclwulw^, and fum/ion*. develo|«d 
by the C'uin|urulli*r General, dated Ftl.ru 
ary 21. I OB I 
f "Indt-pendiiit unditor" ini'iuis" 
(DA Statt or local KtJViinuu'nt auditor 
whu metis the indepitidt ut'e standards 
sptdfieil III hi rally &Lct|>iitl guvcrniiitht 
auditing .staitiliiiil^. ur 



(2) A public accountant who mei.ts such 
Independence standards 

<. "Internal controls" nu-ans the plan of 
organization and methods and procedures 
adopted by management tu ensure that: 

(1) Resources use is consistent «ith laws, 
regulations, and policies. 

'2) Resources are safeguarded against 
waste, loss, and misuse, and 

(3) Reliable data arr obtained, main- 
tained, fairly disclosed in reports. 

h. "Indian trit>e" means any Indian trlt>e. 
band . natioru. or other organi/rd group or 
community. Including any Alaskan Native 
village or regional or village corporations (as 
defined in. or established under, the Alas- 
kan Naiive Claims Settlement Act) that is 
recognized by the Unltt-d States as eligible 
for the special programs and services provid- 
ed by the Ignited States to Indians because 
uf their status as Indians 

I. *'I.ocal government" means any tmit of 
local government within a State. Including a 
county, a borough, municipality, city. town, 
township, parish, local inibiic authority, spe- 
cial district, school district, intrastate dis- 
trict, conncil of governments, and any other 
Instrumentality of local government. 

i "Major Federal Assistaiu f Program." as 
defined by Pub. L. 08 &02. is described in 
the Attachment to this appendix 

k "Public accountants" mrans those Indl- 
vidnaU who meet the qualification stand- 
ards Included in generally atxepted govern- 
ment 'auditing standards for personnel per- 
fcrming government audits 

I. "State" means any Statr of the United 
Stati-s. the District of Coliimtua. the Com- 
monwealth of Puerto Rico, the Virgin Is- 
lands. Guam. American Samoa, the Com- 
monweaith of the Northern Mariana Is- 
lands, and the Trust Terriinrv of the Pacific 
Islands, any Instrumenlahty thereof, and 
any mulliState. regional, or Interstate 
entity that has governint ni functions and 
any Indian tribe 

m •Subreclpient" uuans 'iny persor or 
government department. an»*nty. or estab- 
li.shmfMt thAf receives Ft-tit ial financial as- 
..i.M.iitce to carry out a program through a 
SitUi- or iOi:al gcjvt*rnmt nt, \ni\ does not In- 
cludi' an individual that is a tieneficlary of 
such a program A snbrccipicnt may also t>e 
a direrl recipient of Federal financial assist- 
ance 

4 Scope 0/ audit The Single Audit Act 
pruvitles that. 

n The audit shall be matli- by an Inde- 
pendent auditor in accordant t with general- 
ly accepted government auditmg standards 
covering financial and compliance audits. 

b The audit shall cover the entire oper- 
ations of a State or lotal government or. at 
the option oC that governmenl. it may cover 
departments, agencies or i siabilshments 
thai riTclved. expended, or otherwise ad- 
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nitiibUTed Pe .cral fiiiandal »&»lsicncf 
duriiiij I ho year However, if a Slate or locul 
tfoveriiiiient receivc^i $25,000 or more ii: 
GiMieral Kevfinie Sharing Funds In a Uscul 
year, it shall have an audit of lU entire op 
eration:i A series of audits of Individual dc 
partn ent:>. agcMcies. and t::>tablUhmenUi fur 
the saMe fu^cal year may be considered a 
^iinKle aiidit 

c Public ho^pitab and public colleges and 
uni\i>r:iilir:i inuy be excliided from Slate and 
l^.al aniltt^iand the ie(|iiircment:» ol this ap- 
prndtx Houever. |( .such enllllcx are "x 
eluded. au(lit:i o( the:ie enllllet shall br 
made in atunrdanrr uith statutory require 
mentsaiid the proviMuus n( Zi CFH Part 14. 
d The auditor shall determine whrlher 
«1) The fmaiicial italeinenu uf the guv 
iriiineiit. d(partn)eiit. ageiiey or establish 
in* lU .present fairly its financial pojtltlun 
and (he rt suits uf its financial operation:* m 
actordAiice uith generally accepted account 
lug principles. 

(2>The orKantzatlon has Internal account* 
ing and other control systems to provide 
reasonable usckiirance that li is managing 
Federal financial a^^isiance program:* hi 
cuinpliance uith applkable laws and regula- 
tium. and 

(3) The ori£anizatlon has compiled with 
laws and regulation:* that may have malerl 
al effect on tis financial statemenU and on 
each major Federal assistance program. 

5 Ftequencv o/ audi< Audits shall be 
made annually unless the State or local gov- 
ernment has. by January 1. 1987. a constitu- 
tional or statutory requirement for less fre- 
quent audiU For those govenunents. the 
cognuanl agency shall permit biennial 
audiU. covering both years. If the govern- 
ment so requests it shall also honor re- 
qtiesu for bieimlal aiidii^ by governmenu 
that hkve an adniinlsiraiive policy calling 
for audits Itj^ frequent than annual, but 
only for fiscal years beginning t fore Janu- 
ary 1. 1&87 

6 ItiUntai ^utUrol and compttance re 
tieii;^ The Single Audit Acf requires that 
the indLpenden; auditor determine and 
report on whtiher the organization has In 
lernal control systems to provide reasonable 
a^iiraiice thit It is managing Federal assist 
aiice programs hi LOinphaiice with appliea 
ble laus and n gulatiuiis 

a Inttntul cunlrut rtvicw in order to pro 
iide this a.ssuraiice the auditor must make a 
study and evaluation of internal control sys 
teim used In administering Federal assist 
ance programs The study and evahiatlon 
must be made whether or not the auditor 
hitends lo place reliance on kuch systems 
As part of ihis review, the auditor shall 

(l» Test whet er these Internal control 
systefns are liinctlonlng In accordance wlih 
prcscrlt>id procedures 
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<2) Examine the recipient's system for 
monitoring subreclplenls and obtaining and 
acting on subreclplent audit reports 

b. Complta?ice revtcw. The law aUio re< 
quires the auditor to determine whether the 
organization has compiled with laws and 
regulations that may have a material effect 
on each major Federal assistance program. 

<1) In order to determine which major 
programs are to be tisled for compliance, 
State and local governments shall Identify 
in their Accounts all Federal funds received 
and expended and th. programs under 
wiiich they were received. This shall Include 
funds reeeivcd direclly from Federal agen* 
cles and through other SUte and local gov* 
eminent^. 

(2> The review mi it Include the selection 
and testi ig of a n presenUtlve number of 
charges from each .najor Federal assistance 
program The selcctnn and testing of tpuis- 
actions shall be base i on the auditor's pro* 
fesslonal judgment considering such factors 
as the amount expeditures for the pro* 
gram and the Individual awards; thfc new* 
ness of the program or changes In Its condl- 
tions; prior experience with the program, 
particularly as revealed in audiU and other 
evaluations (e g.. inspections, program re- 
views), the extent to which the program is 
carried out through subrecipients; the 
extent to which tiie program contracU for 
soods or services: the level to which the pro- 
gram is already subject to program revlewa 
or other forms of Independent oversight; 
the adequacy of the controls for ensuring 
compliance; the expectation of adherence or 
lack of adherence to the applicable laws siid 
regulations; and the potential Impact of ad- 
verse findings. 

(a) In making the tesi of transactions, the 
auditor shall determine whether: 

—The amounts reported as expenditures 

were for allowable services, and 
-The records show that those who received 

services services or benefits were elialble 

to receive them. 

(b> in addition to transaction testing, the 

auditor shall delermim* whether 

—Matching requirements, levels of effort 
and earmarking limhatlons were met. 

-Federal financial reports and cialnis for 
advances and relmbursenu'iits contain In- 
formation that is supiHirted by the books 
und records from whielt the basic financial 
statements have been prepared, and 

-AmounU claimed or used for matching 
were determined in accordance with 34 
era Part 74. Appeihlix C * i'rinclples for 
Determining Costs Applicable to GranU 
and ContracU with Slate and l^)cal Qov' 
enunents." and 34 Ch^l i»art 74. Subpart 
O. "Cost Sharing or Matching " 
(c) The principal conipliance retiutremenLs 

of the largest Federal *gL-4 progranu may be 
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ascertained by referring to the Comphuitce 
Supplement /or Sinffle AudiU o/ State and 
iAK-al Cioi*eniiiiefif«. Usiied by OMU and 
available from tlie Guvernmcnt Printing 
Office For those programs not covered In 
the Comphanee Siipphjment. the auditor 
may ascertain eoiuplianee requirements by 
rchcurchhig the statues. rcKulations, and 
agreements guvernnm Indtvidiial prourums. 

<3) TVansaetlons related to other Federal 
assistance pm^r.ims tlial are selected in 
connection with examinations of financial 
statements and evaluatioiih of Internal con- 
trols shall bv tested for eoiuplianee with 
Federal laws and reiiiilathuis that apply to 
sueh transaclioiih 

7. SubrevtpU'Uti State or local govern- 
mcms that reeeivr Federal financial assist- 
ance and provide (2&,UUU or more of 11 in a 
fiscal year to a subreclplent hliull. 

a determine whether State or local siibre- 
ciplenti have met tlie audit reuulrenieiits of 
this appendix and whether subrceipleiit^ 
covered by 34 CFR Part 74 have met thy re 
quirements of that part. 

b. determine whether the subreclpienl 
S). 'Ill Federal assistance funds provided in 
a^jordance with applieable Uws and ret;uia- 
tions. This may be accomplished by review- 
ing ^^n audit of the subreeiiiieiit made in ac- 
cordance w'tli this appendix. 34 CKit Part 
74, or throij»;li other means (eg, program 
reviews) if Hie siibr« eipient has not yet had 
such an audit. 

c ensure that appropriate corrective 
action is tak«'n within six moiilhs after re* 
ceipt of the audit report iii lustaiues of iion 
compliance with Federal l:vws and reijula- 
tlons. 

d consider whether subreclplent audits 
necessitate adiustment of tlic recipient's 
own records, and 

e require er.ch subreclplent to permit in- 
dependent auditors to have access to the 
records and financial statements as neces- 
sary to comply with tins appi-ndlx. 

6 Aefufioii to other audit rrqum-menU. 
The Single Audit Act provides that an audit 
made In accordance with this appendix shall 
be in lieu of any finanoia! or financial com- 
pliance audit required under individual Fed 
eral assistance programs. To the extent that 
a single audit provides Federal agencies 
with Information and assuranees they need 
lo carry out their overall responsibilities, 
they shall rely noon and use such Infornia 
Hon iiowever. a Federal agency shall make 
a, «y additional r.iitlits which are necessary to 
carry out Its responsibilities under Federal 
law and regulation Any additional Federal 
audit effort shall t>e planned and carried out 
In sueh a way ils to avoid duplication. 

a The provisions of tills atipendlx do not 
limit the authority of Federal agencies to 
make, o^• eoiitraet for audits and evaluations 
of Federal finaneial asslslance programs, 
nor do they limit the authority of any Fed- 



eral agency inspector Qeneral or other Fed* 
cral audit official. 

b The provisions of this aiipeiidix do not 
authorize any Stale or local government or 
subreclpienl thereof to constrain federal 
agencies. In any manner, from carrying out 
additional audits. 

c. A Federal agency that makes or con- 
tracLy for audits in addition lo the audits 
made by recipients iniisiiant to this appen> 
dix shall, consistent with other applicable 
laws and regulations, arrange for funding 
the cost of such additional audits. Sucii ad< 
dilional audits Include eeonoiny and effl> 
eiency audits, program results audits, and 
program evaluations 

9. Co^nuarif agf.ncy rexpoiui6i/tfiej. The 
i^ingle Audit Act provides for eoKuizant Fed< 
cral agencies to oversee the unpleiiieiitatiun 
of this appendix. 

a The Office of Management and Budget 
will assign cognizant auencn s for States and 
their sululivlsions and larger local govern< 
inents and their subdivisions other Federal 
agencies may participate wuli an assigned 
cognizant agency, in order to fulfill the cog* 
ni'zant responsibilities Smaller goveriimenLs 
not assigned a cognizant agency will be 
under the general oversight of the Federal 
agency that provides them the most funds 
whether direct!y oi Imlireetly. 

b A cognizant agency shall have tlie fol- 
lowing responsibilities. 

(1) Ensure that audits are made and re* 
ports are received In a timely nianiier and hi 
accordance with the requirements of this 
apiicndix. 

(2) Provide technical advice and liaison to 
State and local governments and independ* 
ent auditors. 

(3) Obtain or make quality control reviews 
01 selected audits made by non-Federal 
audit organizations, and provide the results, 
when appropriate, to other interested orga* 
nizations. 

(4) Promptly Inform other affected Peder* 
al agencies and appropriate Federal law en- 
forcement officials of any reported illegal 
acts or Irregularities They should also 
Infcrin State or local law enforcement and 
prosecuting authorities, if not advised by 
the recipient, or any violation of law within 
their jurisdiction. 

<5) Advise the recipient of audits that 
have t>een found not to have met th« re< 
quiremenU set forth in this appendix. In 
such instances, the recipient will be expect- 
ed to work with the auditor to talcs correc- 
tive action. If corrective action Is not taken, 
the cognizant agency shall notify the reclpl- 
«'nl and Federal awarding at^encles of the 
facts and make recommendations for foUov/* 
up ectlon. Major inadequacies or repetitive 
substandard performance of Independent 
auditors shall be referred lo appropriate 
professional bodies for disciplinary action. 
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<6) Coordinate, to the «xlcni prftcilcible. 
aii4iu made by or (or Federal agencies thai 
arc in addition to the audlU made pursuant 
lo this appendix, so that the additional 
audits build upon such audits. 

<7) \ 'ver^ee the resolution of audit find- 
ings that arrect the programs of more than 
one agency 

10 ilUgal acts or trrtgularitiei. If the 
auditor becon«?« nware of Illegal acts or 
other Irregularities, prompt notice shall be 
given to recipient management officials 
above the level of Involvement. <6ee also 
paragraph 11(a)(3) below for the auditor's 
reporting responsibilities.) The recipient. In 
turn, shall promptly notify the cognizant 
agency of the Illegal acta or Irregularities 
and of proposed and actual actions. If any 
Illegal acU and irregularities Include surli 
matters a& connicts of Interest, falsification 
of records or reports, and misappropriation:* 
of funds or other assets 

11 Audit Reportt Audit reporta must be 
prepared at the completion of the audit. Re- 
ports Serve many needs of State and local 
governments as well as meeting the require- 
menlsof the Single Audit Act. 

a The audit report &hall state that the 
audit wa6 made in accordance with the pro- 
visions of this appendix The report shall be 
made up of at least: 

(DTlfe auditor's report on financial state- 
ments and o.n a schedule of Federal t ^lst< 
ance. the financial statements: and a sched- 
ule of Federal assistance, showing the total 
expenditures for each Federal asslstajice 
program as identified In the Catalog of fed 
eral Oomtstic Atttstanct. Federal progran\s 
or Kranis that have not been assigned a 
catalog number shall be Identified under 
the caption "other Federal assistance.'* 

(2) The auditor's report on the ftudy and 
evaluation of Internal control systems must 
Identify the organization's significant Inter- 
nal accounting controls, and those controls 
designed to provide reasonable assurance 
thai Federal programs are being managed 
In compliance with laws and regulations it 
must also identify the cont/ols that were 
evaluated, the controls '^at.were not evalii 
ated. and the material weaknesses Identified 
as a n^iilt ol the evaluation 

i3j The auditor's report on compliance 
containing 

A :,tutt'r.tnl ol po:,itive assurance with re 

sptct o tlio:>L Items tested for compliant e. 

ifttiiiditig coiii|>llaiue with law and regula 

tioiLs pertainiiiK to financial leporU and 

rlaimi for advance;* and reimbursements. 
-Negative as&iiranct on those Items not 

teMed. 

-A nummary u vll iiutances of noncunipit 
a/»ce. and 

An IdentiflLkilon of total amounts que;> 
« »ned. If any for each Federal assistance 
award, as a result of nr>ncompllance 
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b. The three parta of the audit report may 
be bound Into a alngle report, or presented 
at the same time aa separate documents. 

c. All fraud abuse, or Illegal acta or Indlca- 
tloru oi such acta, including all Questioned 
costa found iM the result of these acU that 
auditors become aware of« should acrmally 
be covered In a separate written report sub- 
mitted In accordance with paragraph llf. 

d. In addition to the audit report, the re< 
clplent shall provide commenta on the find- 
ings and recommendations In the report, in* 
dud )g a plan for corrective action taken or 
planned and oonunenU on the slatua of cor- 
rective action taken on prior findlnsa. If cor- 
rective action Is not necessary, a atatement 
descrlbins the reason It Is not ahould accom- 
pany the audit report. 

e. The reporta shall be made available by 
the State or local government for public in- 
spection within 30 day^ after the completion 
of the audit. 

f. In accordance with generally accepted 
government audit standards, repoita shall 
be aubmltted by the auditor to the oreantia- 
tlcn audited and to those requiring or ar- 
ranging for the audit. In addition, the recii>< 
lent shall aubmlt copies of the reporta to 
each Federal department or agency that 
provided Federal assistance funds to the re- 
cipient. Subrcclplenia shall submit copies to 
recipients that provided them Federal as- 
sistance funds. The reports shall be sent 
within 30 days after the completion of the 
audit, but no later than one year after the 
tnd of the audit period un^^ss a longer 
period Is agreed to with the cognizant 
agency. 

g. RcclplenU of more than llOO.OOO in 
Federal funds shall submit one copy of the 
\udit report within 30 days aiter Issuance to 
a central clearinghouse to be designated by 
the Office of Management and Budget. The 
clearinghouse will keep completed audits on 
fi;e and follow up with Stat4! and local gov- 
en\ments that have nol submitted required 
audit reporta. 

h. HeclpienU shall keep audit reporta on 
file for three years from their li>&uance. 

12. 4udi( Rtsolulion, As provided In para- 
graph 9. the cognizant agency ^hall be re* 
sponsible for monitoring the ri'solutlon of 
audit findings that affect the progruiis of 
more than one Federal agency Uesolutlon 
of findings that relate to the prugranu of a 
single Federal agency will be the responsi- 
bility of the rcv^pleni and that agency. Al- 
ternate arrangements may bo madr on a 
case by case basis by agreement among the 
agencies concerned 

Uesolutlon khall be made within six 
inontlu after receipt of the report by the 
Federal departments and agencies Correc- 
tive action should proceed as rapidly as pos 
sible 
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13 Audit u»trktHHn'r\ umt n Work 
papers and reports sh;ill In* rt t.uiu d for 
trtlninmin ol thrri y«urs liuiii tin* date of 
thr audit reiMiri. uuU-i>.\ the umlitur b nuti 
fled In writing by the eo4.jiz«nt agency to 
extent the ntention lurtod Audit work 
papers ahall be niadr avuUablr upon reoui-.M 
to the COgnLainl aucuiy oi lis designee or 
the General Acc<»iinluig Office, at the com 
pletion of the audit 

U ^iidif C*o<fs Thr cost of audita made in 
accordanee with the pn}vislon.N of this ap- 
pendix are allowablr charges to Federal as- 
alstancc program;» 

a. The charges may be considered a direct 
cost or an allocati-d indirect cost, deter 
mined in accordance with the provisions of 
34 CFR Fart 74. Appendix C. 'Principles for 
Determining iJu^u Applkahli to GranU and 
Contracts with State and luM'al Govern 
me(its * 

b Gcneially. the percentage of cost^ 
charged to Federal a:^btance programs fur 
a single audit ^hall not exceed the percent 
age that Federal fund^i expended represent 
of total funds expended by the recipient 
during the fiscal year. T)rie percentage may 
be exceeded, however. If appropriate docu- 
mentation demonstrates higher actual cost 
16. ^ancfiona The Single Audit Act pro 
vldes tr,at lu) cost rray be charged to Feder- 
al assistance programs for audits required 
by the Act that are not made In accordance 
with this aptx-ndlx In case* of continued in- 
ability or uiiwlllingne:^^ to have a proper 
audit. Federal agencies must consider other 
appropriate sanctluiu Including. 
—Withholding a percentagr of assistance 
payments until the audit Is completed sat- 
isfactorily. 

—Withholding or disallowing overhead 
costs, and 

--Suspending the Fidt-ral assistance agree- 
ment until the audit U made 
it Auditor Hettvtiun In arranging for 
audit MrrvlcL-s State and loral governments 
shall follow the prucureinc-nt .standards pre 
a^rlbrd by 34 Cl-lt Part 74. Subpart P. "Pro 
curenient Standards " The standards pro 
vide that while reciplenU> are encouraged to 
enter Into Interguvermental agreements for 
audit and other serviees. analysis should t>e 
made to determliii' whether it would be 
more economical to purchase the servlce:> 
from private firms In instances where u:>e 
of such Intergovernmental agreements are 
required by State- statutes (eg. audit serv 
Ices) tliebe statute;> will take precedence. 

17 SmaU aud A/itionfy Audit firms 
Small audit firms uiid audit firuu» owned 
and controlU'd by .»otially and rc oiiomically 
disadvantagtd liulnKluals shall have the 
maximum practlc ubh- opportunity to par- 
ticipate in contracts awarded to fulfill the 
requirements of this appendix Recipients 
of Federal a.vM:>tHnce ;>liall lake the follow 
Ing step^k to further tlu;> goal 



a As^kUrc thai ^nall aiidii lirirus umi audit 
linns ownrd aud rniii rolled by sunully and 
rronomlcally disadvantaged iiulivuluals are 
u>.d 10 the fullitst esten^ practii altle. 

b. Make Infc "nation o,n fortlintuung op- 
portunities avuilable and arrange time- 
frames for the audit so as to encourage and 
facilitate participation by smuli u.,dlt firms 
and audit firms owned and cont rolled by so- 
cially and economically disadvantaged Indi- 
viduals. 

c Consider In the contract proerrkS wheth- 
J rms competing »or larger a^-Jils Intend 
to subcontract with small auuit firms and 
audit firms owned and controlled by socially 
and economically disadvantaged Individuals. 

d Encourage contracting with small audit 
flmu or audit firms owned and controlled 
by socially and economically dUadvantaged 
IndivlduaU which have traditionally audited 
govemiuent programs and. In such cases 
where this Is not possible, assure that these 
firms are given corulderatloii fur audit sub 
contracting opportunities. 

e. Kin courage contracting with consortl- 
unu of small audit firms as de^^rlbed Cn 
paragraph <a> above when a contract Lk too 
large for an Individual small audit firm or 
audit firm owned and controlled by socially 
and economically dUadvantaged Indlvlduata 

f. Use the aervlcei and assistance, as ap- 
propriate, of such organizations as the 
Small Business Administration, fn the solict 
tation and utilization of small audit firms or 
audit firms owned and controlled by socially 
and economically dlsadvanlaged Individuals. 

ATTACHMCMT to AfFtNOIX 

Dc/inition of Major Program as 
Provided in Fub. L Sh-SOZ 

"Major Federal Assistance Program.*' for 
State and local governments having Federal 
assistance expenditures between 1100.000 
and IIOO.OOO.COO. means any program for 
which Federal expenditures during the ap- 
plfcable year exceed the larger of 1300.000. 
or 3 percent of such total expenditures. 

Where total expenditures of F*ederal as- 
sistance exceed $100,000,000. the following 
criteria apply. 
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iSO FR 373S8. Sept 13. 1985. RcdebtgnattU 
at 53 PK 8072. Mar. 1 1. 1988) 



PA IT 11— GENERAi EDUCATION 
PROVISIONS ACT— ENPORCSMENT 

Subpart A— OanarsS f ravliUiit 

Sec. 

81.1 Purpose 

81.2 DehnUtons 

81.3 Jurisdiction the OfMce ol Adiniiiui- 
tratlve Law Judgeii. 

81 4 Membt;r:»hlp and alignment to ca;>t:s. 
81.5 Authority and responslbUlly of an Ad- 

mhilstratlve Law Judge. 
81 6 Hearing on tiic record 
81 7 Non party partlclpitlon. 
81 8 Repre2»entatlon 
819^ Location o( proceedlnFS- 
81 lo' £x parte communications. 
8111 Motions 
81 12 Piling requirements. 
81 13 Mediation 
81.14 Settlement negotiations. 
81 15 Evidence 
81 16 Discovery 
81 1? Privileges 
81 18 The record 
81 19 Cosu and (ees ot parlies. 

Subpart ^Htarlngft for t^tavaty a? f wnd* 

81 20 Basis (or recovery of funds. 

81 21 Measure of recovery. 

81 22 Proportlonalliy 

8123 Mltlgktlng circumstances. 

81 24 Notice a of disallowance decision 

8125 Reduction of claims. 

81 28 Compromise of claims under General 

Education Provisions Act. 
81 27 Application for review of a dlsaliow- 

f"\ct decision. 
81.* Consideration of an application for 

review 

81 29 Submission of evidence 
81 30 Burden of proof. 
81 31 Initial decUion 

81.32 Petition for review of an Initial deci 
sion 

81 33 Review by the SecreUry. 
81 34 Final decision of the Department 
81 35 Collection of ciaim:> 
AtrcMDix TO Part 81-lixu6TaATioHb or 
PaopOiiTiaHAi.irY 

Authority 20 US C 1221e-3<a>(l). 1234 
12341. 3474' unlt!»b otlierwlse noted 

Source 54 VH 195 P May 5. 1989. unlt;:^ 
othe.-wlse noied 



Subpart A — G«n«ral Provisions 

i8Lt Purpose. 

The regulations in this part govern 
the enforcement of legal requireroentfi 
under applicable programs adminis- 
tered by the Department of Education 
and implement Part E of the General 
Education Provisions Act <QEPA). 

(Authority: 20 U.S.C. 1221e-3(aKn. 
1234(lMl). 3474(a)) 

8 81.2 Oeflnltlont. 

The following definitions apply to 
the terms used in this part: 

"Administrative Law Judge" (AU) 
means a judge appointed by the Secre- 
tary in accordance with section 451 (b) 
and<c> of GEPA. 

"Applicable program'' means any 
program for which the Secretary of 
Education has administrative responsi- 
bility, except a program authorized 
by- 
fa) The Higher Education Act of 
1865. as amended: 

<b) The Act of September 30. 1950 
(Pub. L. 874. 81st Congress), as amend- 
ed; or 

(c) The Act of September 23. IPSO 
(Pub. L. 815. 81st Congress), as amend- 
ed. 

"Department** means the United 
States Department of Education. 

"Disallowance decision'* means the 
decision of an authorized Departmen- 
tal official that a recipient must 
return funds becautee it made an ex- 
penditure of funds that was not allow* 
able or otherwise failed to discharge 
Its obligation to account properly for 
funds. Such a decision, referred to as a 
"preliminary departmental decision'* 
in section 452 of QEPA. is subject to 
review by the Office of Administrative 
Law Judges. 

"Party** means either of the follow- 
ing: 

(a) A recipient that appeals a deci- 
sion. 

(b) An authoiizv'd Departmental of- 
ficial who issues a d'tcislon that is ap- 
pealed. 

"Recipient** means the recipient of a 
grant or coopi.Tativc agreement under 
an applicable program. 

"Secretary** means the United States 
Secretary of Education. 
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(Authority: 20 U S C. 1221e-3<aKli: 1234 (b). 
(c). and(fKl): 1234a(aMl): 12341: 3474(a)) 

9 81.3 iurUdictluQ uf the OfHee uf Admin- 
Utrativc Ijaw Judge*. 

(a) The Office of Administrative 
Law Judges (OALJ) established under 
ser*.ion 451(a) of GEPA has Jurisdic- 
tion to conduct tile following proceed- 
Inss concerning an applicable pro- 
gram: 

(1) Hearing!) for recovery of funds. 

(2) Withholding hearing's. 

(3) Cease and desist hearings. 

(b' The OAlJf also has Jurisdiction 
to conduct other proceedings designat- 
ed by tile Secretary. If a proceeding or 
class of proceedings is so designated, 
the Department Dublishes a notice of 
the designation In the Pkoeral Rusis- 

T£R. 

(/uthorlty: 5 use 554. 20 USC 1234(a)) 

081.4 Membcrtthlp and aiwiKnment tu 
ciuex. 

(a) The Secretary appoints Adminis- 
trative Law Jtidb'es as members of the 
OALJ. 

(b) Tlie Secretary appoints one of 
the members of the OALJ to be the 
chief judge. The chief Judge is respon- 
sible for the efficient and effective ad- 
ministration of the OALJ. 

(c) Tile chief judge assigns an ALJ 
to each case or class of cases within 
the Jurisdiction of the OALJ. 

(Authority: 20 U.SC. !221e-3(a)(l). 1234 (b) 
and (e). 3474(ai) 

tfSl.S Auti)urity and renpiiniiibihty uf an 
Admiiiiiitrative Law Judge. 

(a) An ALJ assigned to a case con- 
ducts % hearing on the record. The 
ALJ regulates the course of the pro- 
ceedings an*l the conduct of the par- 
ses to ensure a fair, expeditious, and 
economical resolution of the case in 
accordance with applicable law. 

(b) An ALJ Is bound by all applicable 
statutes and regulations and may nei- 
ther waive thcin nor rule them invalid. 

(c) An AIJ Is disqualified in any case 
in which the ALJ has a substantial In- 
terest, has been of couii.sel. is or has 
Ueen a inati-rlal wltnes:>. or is so relat 
ed to or ( (iiiiu-cted with any purty or 
Uie party'.s attorney as to make it im- 



proper (or the ALJ to be assigned to 
the case. 

(d)(1) An ALJ may disqualify him- 
self or herself at any time on the basis 
of the standards in paragraph (c) of 
this section. 

(2) A party may file a motion to dis- 
qualify an ALJ under tiie standards in 
paragraph (c) of this section. A motion 
to disqualify must be accompanied by 
an affidavit that meets the requlre- 
menU of 5 U.S.C. 5S6(b). Upon the 
filing of such a motion and affidavit, 
the ALJ decides the dibqiiallficalion 
matter before proceeding further with 
the case. 

(Authority: 5 U.SC 5S&(b). 2U U SC. 1221e- 
3(aK 1 ); 1234(d). (f )( 1 ). and (uh 1 ). 3474(a)) 

fi 81.6 Hearing on the record. 

(a) A hearing on the record is a proc- 
ess for the orderly presentation of evi- 
dence and arguments by the parties. 

(b) Except as otherwise provided in 
this part or in a notice of designation 
under S 81.3(b). an ALJ conducts the 
liearing entirely on the basis of briefs 
and other written submissions unless— 

(1) The ALJ determines, after re- 
viewing all appropriate submissions, 
that an evidentiary hearing is needed 
to resolve a material factual issue In 
dispute; or 

(2) The ALJ deter^ nes. after re- 
viewing all appropriate submissions, 
that oral argument is needed to clarify 
the Issues In the ease. 

(c) At a party*s request, the ALJ 
shall confer with the parties in person 
or by conference telephone call before 
determining whether an evidentiary 
hearing or an oral argument is needetl. 

(Authority; 5 U^.C. &&6<di. 20 U.SC. 1221e- 
3(aKl). 1234(fMl). 3474(a)) 

8 81.7 Non-party participation. 

(a) A person or organization, other 
than a P^rty. that wishes to partici- 
pate in a ca:;e shall file an application 
to participate with the AIJ assigned 
to the case. The application must— 

(1) Identify the case in which par- 
ticipation is sought: 

(2) State how the applicant's inter- 
est relates to the case; 

(3) State how the applicant's partici- 
pation would aid in the disposition of 
the case; and 
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(4) Stale how the applicant seek:* to 
participate. 

(b) The ALJ may permit an appli< 
cant to participate if the AU deter- 
mines that the applicant's parliclpa* 
tlon— 

(1) Will aid In the disposition of the 
ca^e; 

(2) Will not unduly delay the pro- 
ceedmgs. and 

(3) Will not prejudice the adjudica< 
tlon of the parties' rights. 

(c) If the ALJ permits an applicant 
to participate, the ALJ permits the ap- 
plicant to file briefs. 

(d) (1) in addition to the participa- 
tion described in paragraph (c) of this 
seciion. the ALJ may permit the appli< 
cant to participale In any or all of the 
following ways: 

(1) Submit docunientary evidence, 
(li) Participate In an evidentiary 

hearing afforded the parties. 

(Ill) Participate in an oral argument 
afforded the parties. 

(2) The ALJ may place appropriate 
limits on an applicant's participation 
to ensure the efficient conduct of the 
procee flings. 

(e) A non-party participant shall 
comply v,ii\i the requirements for par- 
ties in (81 11 and (81 12. 



(Am horny 20 (ISC 



1221c 3ia)<l>. 



ft Kl 8 Itcprrsenlttliun. 

A parly to. or other participant in. a 
case may be repritsented by counsel. 



(Atuhunly 2U use 
1234t(M I) 3474(ft» 



1221c 3iii>i 1 1. 



0 HI ^ Loct m of prucecdtngii. 

(a) Au AU may hold conferences of 
the parties in person or by conference 
telephone call 

(b) Any conference, hearing. arg<i- 
ment. or other proceeding at which 
the parties are required to appear in 
person Is held in the Washington, DC 
metropolitan area unless the ALJ de 
terinines that the convenience and ne- 
cessity of the parties or their reprc 
senialives re^uiris that it be held else 
where 

(Aulhinty 5(JS( 554tbi. 20USC nzii 
3(iiMli nsniHl) 3474<]i» 
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i 81.10 El ptftc communiculioAJi. 

A party to. or other participant In. a 
case may not communicate with an 
ALJ on any fact In issue In the case or 
on any matter relevant lo the merits 
of the case unless the parties are given 
notice and an opportunity to partici- 
pate. 

(Authority: 5 UJSC. 5S4<dHl). 557(dKlKA); 
20 use. l221^<3(aHl). 1234(()(1). 3474(a)) 

ii 81.11 Molion*. 

(a) To obtain an order or a ruling 
from an AU» a party shall make a 
motion to the ALJ. 

(b) Except for a request for an ex- 
tension of time, a motion must 'be 
made in writing unless the parties 
appear in person or participate In a 
conference telephone call. The AU 
may require a parly to reduce an oral 
motion to writing. 

(c) U a party files a motion, the 
parly shall serve c copy of the motion 
on the other party on the fhing date 
by hand-delivery or by mail. 

(d) Except for a request for an ex- 
tension of tlme» the ALJ may not 
grant a party's written motion without 
the consent of the other party unless 
the other party has had at least 21 
days from the dale of service of the 
motion to respond. However, the ALJ 
may deny a motion without awaiting a 
response. 

(e) The date of service of a motion is 
determined by the standards for deter- 
mining a filing date m § Bl 12(d). 

(Authority 20 U S C l221e 3(&)( 1 ). 
1234(f)(1), 3474(a)> 

9H1.12 Filing requircmenla. 

(a) Any written submission to an 
ALJ or the OALJ under this part must 
be filed by hand-delivery or by mail. 

(b) If a party files a brief or other 
document with an ALJ or the OAJUJ. 
the party shall serve a copy of the 
filed material on the other party on 
the filing date by hand-dultvery or by 
mall. 

(c) Any written submission to an 
ALJ or the OALJ must be accompa- 
nied by a statement certifying the 
date that the filed niattrial wa^ filed 
a'.d served on the other party. 
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(d) (1) The filing date for a written 
submission to an ALJ or the OALJ is 
either— 

(I) The date of hand-delivery; or 

(II) The date of mailing. 

(3) If a scheduled filing date falls on 
a Saturday* Sunday, or Federal holi- 
day, the filing deadline is the next 
business day. 

(Authority. 20 asC 122te 3<aHl). 
1234(f2(l). 3474ltt» 

ft 81.13 Medmliun. 

(a) Voluntary mediation is available 
for proceedings that are pending 
before the OALJ. 

<b) A mediator must be independent 
of, and agreed to by. the parties to the 
case. 

(c> A party may request mediation 
by filing a motion with the ALJ as- 
signed to the easi:. The OALJ arranges 
for a mediator if the parties to the 
case agree to mediation. 

(d) A party may terminate mediation 
at any time. Mediation is limited to 
120 days unless the meaiator Informs 
the ALJ that- 

(1) The parties are likely to resolve 
some or all of the dispute, and 

(2) An extension of time will facili- 
tate an agreement. 

(e) The AU hl.iys the proceedings 
during lut-tiiutiun 

(f) (1) L'vidt-nee of eonduet or state- 
ments made during mediation is not 
admissiblt- in any proceeding under 
this part However, evidence that is 
otherwise diMcuti.tble may not be t'X- 
cludttl merely becaiiM- ii was prcbeiit 
ed during in(;< tint ion 

(2) A incdiaiui may not dibelose. in 
any proceediiu; under this part, infor 
maiioii ae(iitiitd u.*) a part of his or her 
official iiitdiution dntus that relates 
to any fatt iii i.sMie iii the case or any 
matter reluvaiii lo liie iiit rits of the 
ca^e 

(Authunly JO li S C I22le 3(a)t 1 1. 
l2J4il M I ) una >lii J474iu}> 

fl81 M ^i-tlti-itii-nl lirxiiiiutiiiiih 

(a) If tilt p.iitie.s to ;t c.e>e file a joint 
molUHi refiue.sting a stay of the i>ro 
ceedmgs for ttU iiieni nci^otiatiohb t>r 
the approval i^f .i stltUiutiil aiiitt 
nient. (lu AlJ grants tlie st.iy 
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(b) Evidence of conduct or slate* 
ments made during settleiiient negoti- 
ations U not admissible in any pro- 
ceeding under this part. However, evi- 
dence that is otherwise (li:>covcrable 
may not be excluded merely because It 
was presented during settlement nego- 
tiations. 

(c) The parties may not disclose the 
contents of settlement negotlattons to 
the ALJ. If the parties enter tnto a set- 
tlement agreement and file a Joint 
motion to dismiss the case, the ALJ 
grants the motion. 

(Authority: 30 USC. 554(cul). 20 US.C. 
1221e-3(aK 1 ). 12341 f )( 1 ). 3474<un 

S 81.15 Evidence. 

(a) The Federal Kiiles of Evidence 
do not apply to proceedings under this 
pan. However, the ALJ accepts only 
evidence that is^ 

(1> Relevant; 

(2) Material; 

(3) Not unduly repetitious, and 

(4> Not inadmissible und<:r S 81.13 or 
S 81.14. 

(b> The ALJ may take official notice 
of facts that are generally known or 
capable of accurate and ready determi- 
nation by resort to sources whose ac- 
curacy cannot reasonably be ques- 
tioned. 

(Authority: S USC Sb6 (U) and (e). 20 
I] S C. l221e-3(aH 1). 1234(f h 1 ). J474(a)) 

ft Hi. 16 Ducovery. 

(a) The partie.s lo a ca-M* are encour- 
aged to exchange relevant doeumeats 
and information volnntaniy. 

(b) The ALJ. at a party's request, 
may order compulsory diMovery de* 
.scribed in paragraph (c) of this section 
if the ALJ determines that 

( 1 ) The order is necessary to secure a 
fair, expeditious, and economical reso< 
lutiou of the case: 

(2) The discovery requested is likely 
to elicit relevant information with re- 
spect to an Issue in the ca.se, 

(3) The discovery request was not 
made primarily for the purposes of 
delay or harassment, and 

(4) The order would M'rve the ends 
of Justice. 

(c) If a compulsory dibtovery is pcr- 
iiii.s.>ible under paragrai>li (b) of this 
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seclio . the ALJ may order a parly to 
do one or inure of the fuUowIng: 

(I) Make relevant documents avail 
able lor tnbpectiou and copying by ihr 
party making the request. 

C!) Answer written Inlerrogatoneb 
that inuiiire uuu relevant mailers. 

(3) Have drpoMtiuns taken. 

(d) Tne AIJ may issue a subpoena lu 
enforce an order described In ihls st e 
lion and may apply to the appropriuie 
court of the United Stales to enforce 
the subpoena 

(e) The AIJ may not compel the dis 
covery of mformation thai Is legally 
privileged 

to (1) The AIJ hmit:> the period for 
discovery to not more than fiO days but 
may grant an extension for good 
cause. 

<2) At a party's request, the AIJ 
may set a specific schedule for discov- 
ery 

tAuihoniy :£OUSC 1234(f )(t) and (g)) 
6 81.17 I'riulcgiT]! 

The privilege of a person or govern- 
mental organization not to produce 
documents or provide information In a 
proceeding under this part Is governed 
by the principles of common law as in- 
terpreted by the courts of the United 
Slates. 

<Aulhonty 20 USC l22U-3(a>i 1>. 
l234(fMli. 3474(a>) 

&rtl 18 The rtrurd 

(a) The AIJ arranges for any eviden- 
tiary hearing or oral argument to be 
recorded and transcribed and the Iran- 
b(Ti|>t made available to the parties 
upon reqiicbt at no charge. 

'b) The record of a hearing on the 
record consiMs of- 

ili All pa|)ers filed in the proeeed 
ing. 

(2) Documentary evidence admitted 
by the ALJ. 

(3) The iranscriDt of any evidentiary 
hearing or on * argument: and 

(4) UuliiiKb. ordiTb. and subpoenas 
issued by the AU 

iA»iihorii> 5 U b ( 5iu»t-> 557(c). 20 t; C 
'4ihH\t i2J4MMlJ. 3414(a)» 

0 81.1* CimU und f«c» of pttrticH. 

The B:qnal Ati.e.s^ to Justice Ati. 5 
USC 504. uppliLb by its terms to pru 
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ccedings under this part. Regulations 
under that statute are In 34 CPR Part 
21. 

(Authority; 20 aSC, U2le-3(f Ml). 1234(f), 
3474(a)) 

Subpart t — Hooringi lor Rocovory of 

Funds 

ft 8i.2u BmUi for recovery of fundv. 

(a) Subject to the provisions of 
§81.21. on authorized Departmental 
official requires a recipient to return 
funds to the Department If— 

(1) The recipient made an unallow- 
able expenditure of funds under a 
grant or cooperative agreement; or 

(2) The recipient otherwise failed to 
discharge its obligation to account 
properly for funds under a grant or co- 
operative agreement. 

(b) Aji authorized Departmental off- 
clal may base a decision to require a 
recipient to return funds upon an 
audit report, an Investigative report, a 
monitoring report, or any other evi- 
dence. 

(Authority. 20 VBC. I234a(a) (t) and (3)) 

S 81.21 Measure of recovery. 

A recipient that made an unallow- 
able expenditure or otherwise failed to 
discharge Its obligation to account 
properly for funds shall return an 
amount that— 

(a) Meets the standards for propor- 
tionality In i 81.22: 

(b) In the case of a Slate or local 
educational agency, excludes any 
amount attributable to mlllgaling cir- 
cumstances under the standards In 
$81.23: and 

(c) Excludes any amount expended 
in a manner not authorized by law 
more than five years before the recipi- 
ent received the notire of a disallow- 
ance decision under § 81 24. 

(Authority. 20 iiHC I22lc-3(a)(l) 

1234(0(1). I234a(i(). 1234b U) and (b) 
3474(a)) 

154 Kit 10512. May 5. IbbO. 54 Kii 21622 
May 19. lOBOl 

fi 81.22 l'rop<irtionalUy 

(a)(1) A recipient ihal made an unal- 
lowable expenditure or otherwise 
fulled to account properly for funds 
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shall return an amount that is propor- 
tional to the extent of the harm its 
violation caused to an identifiable Pud* 
eral intere^.t associated with the pro- 
gram under which It received ihu 
grant or cooperative agrcena'nt. 

(2) Aji identifiable Federal nuerest 
under paragraph (a)(1) ol this section 
Includes, but ib not limited to, the fol 
lowing' 

(i) Servmg only eligible beneficiaries. 

(ii) Providing only authorized serv- 
ices or benefits. 

(ill) Complying with expenditure re- 
quirements and conditions, such us 
set-asid(;. exct-.s^ cost, inaintcnunce of 
effort, cninpiiruhility. siti)plement-not> 
supplant, and matching requirements. 

(iv) Preserving the hUrgrity of plan- 
ning, apphcatiou. recordkeeping, and 
reporting requirements. 

(V) Maintaining aecountablllty for 
the use of funds. 

(b) The uppi'iuhx to ihib part con- 
tains examples that illustrate how thu 
standards for proportionality apply. 
The examples present hypothetical 
cases and do not represent interpreta- 
tions of any actual program statute or 
regulation. 

(Aullionty 21) use I22le 3(a)cl). 
I234(fl( 1). l2J4bUi) :ind 3474(a)) 

6 HI. 23 MihguiiiiK c'ireumMli»nce«. 

(a) A recipient that Is a State or 
local educational agency and t>iat has 
made an unallowable cxpundlture or 
otherwise failed to account properly 
for funds is not required to return any 
amount that h attributable to thu 
mitigating ciiruiiistaiu-es described in 
paragraph (Di. (c). or (d) of this sec- 
tion. 

(b) Mitigatmg rirciiinstunces exist if 
it would be uiijust to compel the re 
covery of fuml.^ becau.se the recipient's 
violation wits caused by erroneous 
written giiidanee from the depart- 
ment To prove mitigating cireiim* 
stances undtr tins paragraph, iht- re- 
cipient .^hall provi- tliat— 

(1) The guulitiice was provided In re- 
sponse to a .spt-Liftc written request 
from the rrnpu ni that was submitted 
to tiir Uepaitinent at tne address pro 
vided hy notne published in the Fto- 
£HAi Uu-isrm under this section: 

(2) The giiiclan(e was provided by a 
Departmeniul olfieial authorized to 



provide the guidance, ;is described by 
that notice, 

(3) The recipient actually relied O'l 
I he guidance as the b;isib for the co.i- 
duel that constituted the violation: 
and 

(4) The recipient's reliance on the 
Guidance was reasonable. 

(c) Mitigathig circumstances ^xist if 
It would be unjust to compel the re- 
covery of funds because the recipient's 
violation was caused by the Depart- 
ment's failure to provide timely guid- 
ance. To prove mliigating circum- 
stances under this paragraph, the re- 
cipient shall prove liial— 

(1) The recipient in good faith sub- 
milled a written request lor guidance 
with respect to the h gahly of a pro- 
posed expenditure or practice: 

(2) The request was submitted to the 
Department at the address provided 
by notice published m ihe Federal 
Register under this seelioii: 

<3)The request- 

(i) Accurately described the pro- 
posed expenditure or practice, and 

(11) Included the facts necessary for 
the Department's detenninatlon of Its 
legality: 

(4) The request contained the certifi- 
cation of the chief legal officer of the 
appropriate State educational agency 
that the officer— 

(I) Exaimlned the proposed expendi- 
ture or practice; and 

<il) Believed It was permissible under 
State and Federal law applicable at 
the time of the certification: 

(b) The recipient reasonably believed 
the proposed expenditure or practice 
was permi.sslble under Sfite and Fed- 
eral law applicable at the time It sub- 
nutted the request to the Department; 

(ti) No Departmenlal official author- 
ized to provide the requested guidance 
responded to the request within 90 
days of its receipt by the Department: 
and 

(7) The recipient made the proposed 
expenditure or engaged in the pro- 
posed practice after the expiration of 
the 00-day period. 

(d) Mitigating circumstances exlat If 
It would be unjust to compel the re- 
covery of funds because the recipient's 
violation was caused hy the recipient's 
compliance with a Judicial decree from 
a court of competent Jurisdiction. To 
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prove mitlcatiiig circumstances under 
tills paragraph, the recipient shall 
prove tbat-> 

(1) The recipient was legally bound 
by the decree; 

(2) The recipient actually relied on 
the decree when it engaged In the con- 
duct that constituted the violation; 
and 

(3) The recipient's reliance on the 
decree was rea:»onab!e. 

(e) If a Departmental official au- 
thorized to provide the requested guid- 
ance responds to a request described In 
paragraph (c) of this section more 
than 90 days after its receipt* the re- 
cipient that made the request shall 
comply with the guidance at the earli- 
est practicable time. 

(Authortiy: 20 U.SC. 133U-3(AMn. 
1234((U1}. 1334b<b). 3474(a)) 

fi 81.24 Notice uf « di«Kllow«RCC dccUiun. 

(a) If an authorized Departmental 
official decides that a recipient must 
return ^ut\(^s under 1 81.20» the official 
gives the recipient written notice of a 
disallowance decision. The official 
sends the notice by certified mall, 
return receipt requested* or other 
means that ensure proof of receipt. 

(b) (1) The tif^ilce must state a prima 
facie case for the recovery of funds. 

(2) For the purpose of this section, a 
prima lacle case is a statement c the 
law and the fac;s that, unless rebut- 
ted, Is sufficient to sustain the conclu- 
sion drawn in the notice. The facU 
may be set out In the notice or In a 
document that is Identified In the 
notice and available to the recipient. 

(3) A .statement that the recipient 
failed to mamtain records required by 
law or failed to allow an authorized 
representative of the Secretary acce^:^ 
to iho2>e records constitutes a prima 
facie case for the recovery of the 
f jnd^ affected 

(i) H the rec pient failed to maintain 
i&cord^. the statement must briefly de- 
scribe the types of records that were 
not maintained i J identify the rc-c- 
ordkeepmg requirement that was vlu< 
la ted 

<ti) If the recipient failed to Pilow 
access .0 records, the statement mast 
briefly describe the recipient's aclioiis 
that constituted the failure and Ideutl- 
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fy the access requirement that w2s 
violated. 

(c) The notice must inform the re- 
cipient that It may— 

(1) Obtitin a review of the disallow* 
ance decision by the OALJ; and 

(2) Request mediation under S 81.13. 

(d) The notice must describe— 

(1> The time available to apply for a 
review of the disallowance decision; 
and 

(2) The procedure for filing an appli- 
cation for review. 

(Authority: 20 U^C. I331e-3(aMI). 
1334(fXl>. I234a(a). 3474(a)) 

fi81J26 Reduction of claims. 

The Secretary or an authorized De- 
partmental official as appropriate 
may, after the Issuance of a disallow- 
ance decision, reduce the amount of a 
claim established under this subpart 
by- 

(a) Redetermining the claim on the 
t9A\s of the proper application of the 
law. Including the standards for the 
measure of recovery under §81.21, to 
the facts; 

(b) Compromising the claim under 
the Federal Claims Collection Stand- 
ards hi 4 CFR Part 103; or 

(c) Compromising the claim under 
§81.26, :i applicable. 

(Authority: 20 U S C. l22tc-3(aMt). 
1234(f)(1), 1234a(J), 3474(a); 31 U.S.C. 3711) 

6H1.23 ComprumlM of claims under Cca- 
eral Educatlci: Provisions Act. 
(a) The Secretary or an authorized 
Departmental official as appropriate 
may compromise a claim established 
under this subpart without following 
the procedures In 4 CFR Part 103 If- 

(1) (1) The Jimount of the claim does 
not exceed $200,000; or 

(ll> The difference between the 
amount of the claim and the amount 
agreed to be returned does nut exceed 
$200,000; and 

(2) The Secretary or the official de- 
termines that— 

(I) The collection of the amount by 
vuhlch the claim Is reduced under the 
compromise would not be practical or 
in the public Interest; and 

(ID The practice that resulted In the 
disallowance decision has been correct- 
ed and will not recur. 
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(b) Not less than 45 days before com- 
promising a claitn under this section, 
the Department publishes a notice In 
the PkiOKHAL Rkqistch stating— 

(1) The Intention to compromise the 
claim; and 

(2) That Interested persons may 
comment on the proposed compro- 
mise. 



(Authority. 20 U.SC. 
1234(f)(1), 1234a(i), 3474(a)) 



1221c-3(a)(l). 



1181.27 Application for review of a disal- 
lowance deci:iton. 

(a) If a recipient wishes to obtain 
review of a disallowance decision, the 
recipient shall file a written applica- 
tion for review with the OAUJ. 

(b) A recipient shall file an applica- 
tion for review not later than 30 days 
after the date It receives the notice of 
a disallowance decision. Upon receipt 
of a copy of the filed material, the au- 
thorized Departmental official who 
made the disallowance decision pro< 
vldes the A\J with a copy of any docu- 
ment Identified In the notice under 
$ai.24(b)(2). 

(c) An application for review must 
contain— 

(DA copy of the disallowance deci- 
sion of which review Is sought; 

(2) A statement certifying the date 
the recipient received the notice of 
that decision; 

(3) A short and plain statement of 
the disputed Issues of law and fact, the 
recipient's position with respect to 
these issues, and the disallowed funds 
the recipient contends need not be re- 
turned: and 

(4) A statement of i\ut facts and the 
rca>uns that ^lUppurt the recipient's 
position. 

(d) The AIJ who considers a timely 
application for rrvlew that substan 
tiiiUy complir.N with tlu* requirements 
of paragraph (c) uf this section may 
pi:rmil the rrctpieni to supplement or 
amend tiie api)li(:u..ion with respect to 
issues that Wi-n- ttiu(;iy raised. Any re- 
quiremcnt to n-tuiti tnixdh that Is nut 
uniely uppi-uled brcumcs the fmal de- 
clsiun uf the IJepartnieut. 

(Aulhonly .;u USC 122le 3ift)(U. 
1234(rul), r2J4a<bUl). J474(ttl) 



0 81.28 CM)nslderation of an application 
for review. 

(a) The ALJ assigned to the case 
under 181.4 considers an application 
for review of a disallowance decision. 

(b) The ALJ decides whether the 
notice of a disallowance decision meets 
the requirements of 1 81.24, as provid- 
ed by section 461(e) of GBPA. 

(1) If the notice does not meet those 
requirements, the AU— 

(1) Returns the notice, as expedi- 
tiously as possible, to the authorized 
Departmental official who made the 
disallowance decision; 

<ll) Qlves the official the reasons 
why the notice does not meet the re- 
quirements of i 81.24; and 

(III) Infonns the recipient of the 
ALJ'fi decision by certified mall, return 
receipt requested. 

(2) An authorized Departmental offi- 
cial may modify and reissue a notice 
that an ALJ returns. 

(c) If the notice of a disallowance de- 
cision meets the requirements of 
f 31.24, the AU decides whether the 
application for review meets the re- 
qulremenUof §81.27. 

(1) If the application Including any 
supplements or amendments unaer 
181.27(d). does not meet those re- 
quirements, the disallowance decision 
becomes the final decision of the De- 
partment. 

(2) If the application meets those re- 
quirements, the ALJ— 

(I) Informs the recipient and the au- 
thorized Departmental official that 
the OALJ has accepted Jurisdiction of 
the case; and 

(II) Schedules a hearing on the 
record. 

(3) The ALJ Informs the recipient of 
the disposition of Its application for 
review by certified mall, return receipt 
requested. If the ALJ decides that the 
application docs not meet the re(;iulre- 
mcnts of 1 81.27, the ALJ Infornis the 
recipient of the reasons for the deci- 
sion. 

(AuthorUy: 20 USC 1221e 3<sKl), 1234(e) 
and (()( 1 ), 1234a(b). 3474(a)) 

81.29 SubminMion of evidence. 

(a) The ALJ schedules the submis- 
sion of the evidence, whether oral or 
documentary, to occur within 90 days 
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uf the OA« J s n-eeipi of an accepiabie 
applicuiion for review under I 81.27. 

(b) The AUJ may waive ihe OO-ciay 
ruQuiremcnl for good cau:>e. 

lAuihuniy SUSC SS6ul>.20USC U21e 
J( a i( U. 1 'J34( f )i 1 ). 1 U34ut c). 3474( a)) 

ftrtl.Ju Uurd«n of proof. 

If the OAIJ arcuplb JiirisdicUon of a 
case under (81 28. the redpiunt shall 
preM'Ui lU ca^e fir^i and shall have 
the burden of proving thai the recipi- 
ent IS not reqnired to return the 
amoum of funds that the disallowance 
dct'ibion reqmres to be returned be- 
raiisc— 

(U) All exprnditure identified in the 
diballnwaiict' decision as unallowable 
w:u> allowable. 

cb)The reeipieiit diNchargcd lis obli- 
gaiiun to account properly for the 
fuiidh. 

(c) The amoiml reuiiired to be re- 
turned dues nut meet the standards 
fur proporhunahty ui $ 81.22. 

(Ui The ainoiuit required to be re- 
turned lilt hides an amount attributa- 
ble lomiiigaiuig circumstances under 
the standards in § 81.23. or 

(e) The amount required to be re- 
turned includes an amount expended 
in a manner not authorised by law 
more than five yearh before the recipi- 
ent received the notice of the disallow- 
ance decision 

lAulhoray 2o USC 122le-3(a)( I ). 
t234(fi(lK l234a(b)iJi. 12J4b(b)iiK 3474(ft» 

&rtl.3l liiaml decuiiin 

(a) The AU) makeh an Initial deci- 
sion ba^ed on the record 

(b) The initial decision includes the 
AU's findings of (act, conclusions of 
law. and rea;>oning on all material 
is:>ues 

(c) On the day the AUl makes the 
initial decision, the AU — 

tU Sends the initial decision to the 
Secretary, and 

(2) Sends the initial decision to each 
of the part* :> by hand delivery or by 
certified mall, return receipt -^equest 
ed 

(dj For »he purpu.se of this part. * ini 
lial decisun" includes an ALJ's modi- 
fied decision after the Secretary's 
remand of a ca^e 



lAuihohly 5 USC. 557(l). 20 IJtii; 122U 
a(u)(l). I234(f)(l>. 3474(u)> 

&HI.32 Peiilion for review of un laihul de- 
c Id ion. 

(a> If a party wishes to obtain the 
Secretary's review of the initial deci- 
sion of an AU, the party files a peti- 
tion for review with the OAU. which 
st'iids the petition to the Secretary. 

(b) A party shall file u petition for 
review not later than 30 days after the 
date it receives the initial decision. 
The party shall file lis petition by 
hand-delivery or by overnight or ex- 
press mail. 

(c> If a party files a petition for 
review, the party shall -eive a copy of 
Ihe petition on the other party on the 
filing date by hand delivery or by 
overnight or express mai). 

(d) A petition for review niusi con- 
lam- 

a> The identity of the uuiial deci- 
sion of which review is .sought^ and 

(2) A statement of the rea.sons as- 
serted by the party for affirming the 
initial decision, modifying it, or setting 
It aside In whole or in part. 

(e) (1) A party may respond to a pe- 
tition for review by filing a statement 
of Its views on the issues raised In the 
petition with the OAU not later than 
15 days after the date it receives the 
petition. The OAU sends the state- 
ment to the Secretary. 

(2) A parly shall :ierve a copy of its 
statement of views on the oihrr party 
Oh the filing date by hand dehvery or 
by overnight or express mail. 

t A III horny 20 tJ S C 1 22 1 e 3( a H I J. 
I234(f)(n. i234a(e). 3474iu)> 
154 FK 19512. M^y 5. I9ba. 54 PU 21726. 
May 19. 19691 

6 HI. 33 Kevlew by Ihe Secreiury, 

(a) The Secretary review.^ the Initial 
decision of an AU on the petition of a 
party under §81.32 An Interlocutory 
decision of an AU is not subject to 
review except as a part of a review of 
the AU*s initial decision 

(b) The Secretary's review uf an ini- 
tial decision Is based on Ihe lecord of 
the ca^e. the initial derision, and any 
proper submissions of the parlies or 
other participants in the case filed 
durmg the review process 
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(c) (1) The AU's findings of fart, if 
supported by sukslantiul evidence, aie 
conclusive. 

(2) The tiiHTi tary. for good cau.se. 
may reinand the case to the AU to 
take further evidence. The AU may 
make new ur inodifieO findings of fact 
and may modify the initial decision. 
The new or modified findings, if sup- 
ported by sulislaiitial evidence, are 
conclusive. 

(3> A pariy may not introduce new 
evidence niter an initial decision 
unless the Secretary determines that 
extraordinary rircuinslances made the 
introduelmii oi the evidence during 
the proeeeding before the AU Impo.s- 
sible. If the Secretary permits the in 
troduction of new evidence, the Secre- 
tary rem9:i(ls the case to the AU. 

(d) The Secretary, for good cause, 
may remand the ease to the AU for 
further briefing or fo.- clarification or 
revision of the initial decision. 

(e) (1) If the Secretary modifies or 
sets aside an initial decision, in whole 
or in part, tin* Secretary's decision in- 
cludes a statement of the reasons that 
support it. 

(21 The Secretary gives a decision to 
modify, remand, or set aside to ihe 
OAU. which s(-nds the decision to 
each of the partii's by hand-delivery or 
by mail. If the decision is mailed, the 
OAU sends it certified mail, return 
recef ' requested. 

(Auuiorlly 5tJh(' 557»b). 2U U S C. 122le- 
3(a)ilj. 12J4<nit}. i2J4u(d). 3474(a» 

(54 FU 19.S12. Mity 5. 1UB9. 54 FR 21726. 
May It). liJbUl 

tiUl.Ill Kinul di't iiiiin of the Miipurtment. 

(a) The AU's initial decision be 
comes the final decision of the Depart- 
ment 60 days after the recipient re- 
ceives the Al.l's uecision unless the 
Secrel,iry itiodilit-s. si t.s aside, or re- 
mand;) tilt d< (j.^iun dnriiig the 60 day 
period 

(b) !f tilt Secietary modifies or sets 
aside Ihe AUi-i initial decision, the 
Secretary's tit t •..ton l)e( ()nu's the final 
deeisiiji ol Mm Dipartiiieiil on the 
date 111! ittipitiit leCLivt.*! the Secre 
tUiy's (let isiuii 

(Aulhorily tl S C ISiXc 'MuHlK 

1234(1x1). I'J.MiKi • I474(u)) 



6B1.35 C:olleclion uf claim:!. 

(a) An authorised Departmental of- 
ficial collects a claim established 
under this subpart by using the stand- 
ards and procedures in 34 CFH Part 
30. 

(t>) A claim established under this 
subpart may be collected - 

(1) 30 days aflei a recipient receives 
notice of a disallowance dt-cision If the 
recipient fails to file an acceptable ap> 
plication for review undttr $ 81.27; or 

(2) On the data of the fhial decision 
of the Department under $ 81.34 if the 
recipient obtains review of a disallow- 
ance decision. 

(c) The Department takes no collec- 
tion Action pending Judicial review of a 
final decision of the Department 
under section 458 of GEPA. 

(d) H a recipient obtains review of a 
disallowance decision under §81.28. 
the Dep' ""tment does not cullect inter- 
est on the claim for the period be- 
tween the date of the disallowance de- 
cision and the date of the final deci- 
sion of the Department under § 81.34. 

(Authority: 20 U.S C. 12a4(f>(l). 1234a(fHl> 
and (2). <!)« and (D) 



Appendix to Part 81— Illustrations 

or PROPGRTIONALII V 

(1) /iielipible bcn<Jicianex A Slate u&es 15 
pi'rcent of lu grant to meet f he special edu- 
rftiional needs ol cUlidreu wt«o were nilvra- 
lory, but who have not migrated for more 
thun five years as a Feaerul program statuU 
regulres for eligibility to purtlcinate In the 
liroKrum. Result: Recovery of IS pereent of 
the grant— all program funds spent for the 
benefit o( those children. Although ihe 
services were authorized, the eliMdren were 
not eligible to receive thein 

(2) /tiehoi6/e bentJicianes A Federal pro- 
^rum designed to meet the speciul educa* 
tionu! needs of gifted and talented children 
requires thut flt lea^t 80 percent of the chil- 
dren bcrved l.i any projeet imist lie identl- 
fled as gifted or tah nied A lot ul education 
at agency (LEA) coiiducls a pruji tt in which 
76 biudenU arc Identified ub gUtc d or talent- 
ed and 24 are not The project wtu» designed 
and iiiiplementecf to meet ttie bpeclal educa- 
Uoiial needs of gifted and tulented students. 
Uesult The I«UA must reluni live percent 
i)i lilt' urojeet eosU The I.KA iirovid'^d au- 
(liorized services for a prt)jeci ni which the 
76 lurget students had to cunsuitile at least 
ai) tH-reeiit uf the toiul Thus, ilu- maximum 
number of nun lur^ei sludenls permitted 
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v^a:» 19 Projeci cu&u relating lo ihe remain 
iiig five sludenu mu 'l be returned. 

(3) tneU^tbU bene/tctanes Same at ihe 
cxantpie in paragraph (2). ejtcepi thai only 
15 p*:rt:eni oj ihe children were Idenilfled as 
gifled or lalenied. On ihe bAsU of ih^ low 
percentage of (lieae children and oiher evi- 
dence, the authorized Departmental official 
fiucU tlial the project a;i a whole did not ad- 
drt.':»^ their special educational needs and 
was outride the purpose of the atatute. 
Re&uir. The IXA muU return lU entire 
award The difference between the required 
perceniage of gifted and talented children 
and the percenuge actually enrolled U so 
subtil antial that. If consistent with other 
ciitlcnce. the official may reasonably con- 
( hide the entire grant wa^k misused. 

14) hu'tuftbl^ bi'ne/manet. Same as thc 
rxample in paragrapJi (2). eicepl thai iO 
percent of the children were Identified as 
gifted or talriited. and It Is not clear wheth- 
er the project wa^ designed or Implemented 
tu meet the bpccial educational needs of 
these children RtsiiU. If It U determined 
that the project was designed and imple- 
mented to ^er\'e their special educational 
needs, the LEA mu^^t return 26 percent of 
Ihe project co&ts A project that Included ftO 
target children would meet the requirement 
that &u percent of the children served be 
i(Uitd and lalenied ti it included no more 
than 15 other children. Thus. whUe the 
LEA provided anlho>izijd services, only 75 
percent of tiie beneficiaries were authorized 
tu pariicipale in the project (60 target chil- 
dren and 15 otherit) If the authorized Da- 
partmeiitAl official, after examining all the 
relrvaia faeu. dttrrmlnes that the project 
was not designed a*id implemented to serve 
Ihe :>pecial eUuCationitl needs of gifted or 
lak-nted siudtncit. the LFA must return It^ 
enure award beraii^ie it did not provide serv 
iLL^ authorized by the .statute. 

«5) UuQUthonit'd acdithe: An LCA U!>e:i 
ti n pertetit ul it^i grant under a Federal pro 
KiAiii that authorizes activities only to meet 
the :iperial educationsi needs of education- 
ally deprived children to pay for health 
M rviu:i that are aiaiibble to a|l chtldren in 
tin' iSA All the ciiildren who -use the Fed 
(•rall> lumhd In altii ^^crvices happen to be 
(-ddtatiofMlly dipriveii. and thus eligible to 
rut He prowrkm services Rei»uU: Recovery 
of 1(11 percent of tlu- ^rant-all program 
{(iiid^k ^ipeilt lor the health service:^ Al 
iIkiukii ttie children were eligible to receive 
prot;rAm ^^ervuL^i. the health ^^ervlces Wert 
unreibtLd to a ^^pLcial ediicalionHl need and. 
tliLrefure. not aiKhcrized by law. 

<oi .Set a^ide rvquirtment A Slate u^es 2'i 
perrenl of its grant lor one fistul year under 
a FtdLral adult Ldiiration program to pru 
vide p;ogr<»io&ot tquivah nc> to h certificau 
of grkduattiiii Irurii a ^letondary school Hit 
addlt (UtHAlioii pr ^niiii ^itatute re^itruf. 
il(oi»e progiaiit:* ui i.o niure than 2u perteni 
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of the State's grant. Result. Two percent of 
the State's grant must be returned Al- 
though all 22 percent of the funds support- 
ed adult education, the State had no au' 
thority to spend more than 20 percent on 
M:condary school equivalency programs 

(7) £ef-ajtde requirement A State uses 
eight percent of ItJi basic State grant under 
a Federal vocational education program to 
pay for :he excesa cost of vocational educa- 
tion services and activities for handicapped 
Individuals. The program statute requires a 
State to use ten percent of Its basle Slate 
gruit for this purpose. Result The State 
must return tvo percent of Its basic Stale 
grant, regardless of how It was used. Be* 
eaitse the State was required to .s|H:nd that 
two percent on services and activities for 
handicapped IndlvtduaU ana did noi do so. 
It diverted thosi! funds from their Intended 
purposes, and the Pederul hitere^it was 
harmed to that extent. 

(S> Excttt cost requtrevitnL An LEA uses 
funds reserved for the disadvantaged under 
a Federal vocatlorul education program to 
pay for the cost of the same vocational edu- 
cation services It provides to non dlsadvan* 
taged individuals. The program statute re- 
quires that funds reserved tor the disadvan- 
taged must be used to pay only for the sup- 
plemental or additional cosIa of vocational 
education services that arc nut provided to 
other Individuals and that arc required for 
disadvantaged Individuals to iiarticlpate In 
vocHtlonal education. Result: All the funds 
spent on the disadvantaged inu:it be re- 
turned. Although the fund:» were spent to 
serve the du«dvantaged. the fuiid.s were 
available to pay for only the supplemental 
or additional cost:i of providing :ierviees to 
the disadvantaged 

(9) Maiwfe»iancf-o/-e//orf fequiremeiit An 
l.EA participates ni a Federal prouraPi hi 
fl:»cal year 19BB thut reqiiire^i II to inttintain 
il.s expenditures from non Federal .sources 
(or program purpo:»es to reteiie its full al- 
lotment. The progrr.m statute requires that 
non-Federal funds expended in the first pre- 
eeding fiscal year must be at lea.st 90 i>er 
cent of non Federal funds expend* d in the 
sreond preceding fiscal yeur :init provides 
lor a reduction in grant anioniit iiroportion- 
ul to the shortfall in expenditures No 
■.vaiver of the requirement i:i uiilliorized In 
f..seal year IQUG the LKA ^Pelii $100,000 
froiii non Federal sourci.s for proi^ruiit piir 
hoses, in fi.scal year lUhl nly $81,000 
Uesult Ihe Lt^A must return l/UO it Us 
fi:>cal year Id&tt Kraiii the .iinount ol il.s 
Kraut that equals the iiroportiou of its 
sliiiftfull ($3,000) to the reginrtd l< vt l ol ex 
|i( iiditureH U^O.OOO) If, in^ti .id. tin st.ttute 
iit.ide muiiiti lutiice ol t xpi ii<liiiirt * a t tear 
Condition of tiie LtlW eli»;ii.ilii> In re*»ive 
fuh«ls and did not provnli for .< piopurtiuiiul 
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reduction hi the grant award, the LfcIA 
would be required to return its entire grant 

(10) 5uppJaiifiiia Pro^it6tfiort An LEA 
uses funds under a Federal drug education 
program lo provide drug abuse prevention 
counseling to students In the eighth grade 
The LEA Is required to provide that same 
counseling under Slute law Funds under 
the Federal prourani statute are subject lo a 
supplement>not Mipphint r<:qulreinent. 
Result: All the funds used to provide the re- 
quired counseliiii: tu Ihe eighth grude stu- 
dents must be returned. The Federal funds 
did not lncrea.se the total amount of spend 
Ing for program |)itrpoM:s b«'< uusc the coun- 
seling would huve been provided with non- 
pederal funds if the Federal funds wert: not 
available. 

(11) Aftife/iiiiU rrqutrrnirti' A Stule re 
celves an allotment of 190.000 fur fiscal year 
1939 under a Federal udiilt t'ducatloii |iro 
isram. It espcmls Its full allotment and 
|t.000 from it:^ own re&ource-s for adult edu- 
cation Under the Federal statute, the Fed- 
eral share of D^pendltures for the State's 
program is 90 la-rcent. Result: The State 
must return tin- unmatched Federal funds, 
or 418.000. Expi-nditure of a $90,000 Federal 
allctment required $10,000 in matching 
State expenditure:^. $'J.000 more than the 
State's actual exiienditure^ At a ratio of 
one State dollur tor every nine Federal dol 
lars. $18,000 m Federal Guilds were un- 
matched. 

(12) /Ipp/icufioii rt-guirrmenfs In order «.o 
receive fuiid^ under a Federal program that 
suppurt:^ a wide lange of aetlvlties designed 
to Improve the quality of elementary and 
secondary ediicatinn. an LEA .submits an ap 
plication co its Uiute edueational agency 
(SEA) for a siibKrant to t'.irry out school 
level basie skills devt.-lopnieiit jirogranis Thi: 
IXA .submit.s it.s npiilirution after condiiet 
Ing an a^e^ksnient of the iii'tds of lus stu- 
dents ill eomullatioii with parents, teacliers. 
community hader.s. and interested member:. 
of the general puhhc The Feiit:ral prograni 
filatutc require:, the applu-Htion and consul 
latlon pr^esses The HEA reviews the 
LEA's applicution. tieierinines that the pro 
posed progranLs are sound and tlie appllcu 
lion is In compliance with Federal law. and 
approves the aiijilication. After the LEA re 
celves the .siibt;rant. It iinlluterally decioe.s 
to use liO pereeiit uf the funds lor gifted and 
tuletiteft elementary s< hool studetiLb-an uu 
thorUvd activity under the Federal statute. 
However, the l.b:A doLs not LoiLitilt with in- 
terested parties and does not amend il^ up 
plication Result 'id percent of the LEA's 
subi^runt nni.sl Im n turned The 1£A had no 
legal liuthority lo use Federal fundi, for iiro 
grams aitivnii i otiier tlitui those di- 
scrlbed in its ai^proved appheatlon. and its 
actioiut V'lth rL^|ii«t to 20 piretnt of tin 
subifrant not ohl> iiitituiri d ilie iiiiegrity nf 
the uiiplhatiuii iiioio^. btu (iitiMd siKinft 



cant harm to other Federal interests assocl* 
ated with the program as folluws: the re- 
quired planning process was circumvented 
because the LEA did not consult with the 
specified local Interests: progritm account' 
ability was Impaired because neither the 
SEA ruir the various local hiterest^ that 
were lo be consulted had ftn oppurtiinlty lo 
review and comment on the merits of the 
gifted and talented program aetivities. and 
the iXA never had lo Justify tlio.se actlviUet 
lo them; and fiscal aeeount ability was im- 
paired because the SEA and I hose lous 
local InlcresU vvere. in effect, misled by the 
LEA'a unamended application regarding the 
expenditure of Federal funds. 

(l!i) ^amleu vtofafion. Under a Federal 
program, a grantee Is teqnlred lo establish a 
l&-member advisory council of affected 
teachers, school admlnlstrHtors. t>arenta. 
Hiid students to a.sslst In program design. 
motilU>rlng. and evaluatlun Although the 
law '/equlrea at le«ist three student metnben 
of Ihe cound!, a grantee's council conlalna 
only two. The project Is carried out. and no 
d9.mage lo the project attributable lo the 
Uxk oS a third student member can he Iden- 
tified. Resuii: No financial recovery is re- 
quired, although the grantee must Uke 
other appropriate steps to rome into compli- 
ance with the law. The grantee's violation 
has not meuurably harmed a Federal inter- 
est ii:k2U>claled with the procram. 

(Authority: 20 VS.C. r22le-3(aXl)« 
l234(fKl). 1234b<a). 3474(a)) 

164 FR 19512. May 5. 1989. 54 FR 2U22. 
May 19. 19891 
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Subport A*-G«n«rol 

tfM5.100 Purpoae. 

<a) Executive Order (E.O.) 12540 
provldr;» that, to the exlenl permitted 
by law. Executive departments and 
agencies shall participate In a govern* 
meiuwlde system (or nonprocurement 
debarment and suspension. A person 
who Is debarred or liuspended shall be 
excluded (rom Federal (inancial and 
nondnanclal assistance and benefits 
under Federal programs and activities. 
Except as provided in | 85.200. Debar- 
ment or Suspension. 185.201. Treat- 
inent ot Title IV. HEA participation, 
and I 85.215. Exception provision, de- 
barmt^nt or suspension of a participant 
in a program by one agency shall have 
governmentwlde effect. 

(b) These regulations implement sec- 
tion 3 of Executive Order 12549 and 
the guidelines promulgated by the 
'>ffice of Management and Budget 
under section 6 of the Executive Order 
by: 

< 1 > Prescribing the programs and ac- 
tivities that are covered by the govern- 
nientwlde system; 

(2) Prescribing the governmentwlde 
criteria and governmentwide minimum 
due process procedures that each 
agency bhall use; 

<3> Providing for the lifting of de- 
barred and suspended participants, 
participants declared Ineligible (see 
definition of "ineligible** In 
i 85.105(1)). and partlclpanU who have 
v/iluntarily excluded themselves from 
p articipation in covered transactions 

(4) Setting forth the consequences 
of a debarment, suspension, determi- 
nation of ineligibility, or voluntary ex- 
clusion; and 

(5) Offering sjch other guidance as 
necessary for the effective implemen- 
tation and administration of the {gov- 
ernmentwlde system. 

(c) Although these regulations cover 
the listing of ineligible participants 
and the effect of such lifting, they do 
not prescribe pohcU's and procedtires 
governing deelaratioii;> of ini-ligtbility. 

<Authority EO 1264U. 20USC 1062(aHl) 
aiiddiHl), 1094(0(1 HD). 3414) 

153 FH 10191 and 19204. Muy 26. 1986 a3 
anirndi-U at 53 Fit 19191. Muy *^t}. 1988) 
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185.105 nefinilii.nii. 

«..?rL.'^''f^"'''^ eyide«ce. Information 
sufficient to support the reasonable 
belief that a particular act or omission 
has occurred. 

<b) Affiliate. Persons are affiliates of 
«fcl> another If. directly or indirectly 
either one tontroU or ha6 the power to 
contro the other, or. a third person 
contro 2, or has the power to control 
both. Indicia of control Include, but 
are not limited to: Interlocking man- 
agement or ownership. Identity of ln- 
leresU among family members, shared 
facilities and equipment, common use 
of employees, or a business entity or- 
ganUted foMowIng the suspension or 
debarment of a person which has the 
same or biiuilur management, owner- 
ship, or principal employees as the 
suspended, debarred. ineJigible or vol- 
unUrily excluded person. 

<c) Agency. Any executive depart- 
ment, military department or defense 
agency or otiier agency of the execu- 
tive branch, excluding the Independ- 
ent regulatory agencies, 
(d) Civil judgmenL The disposition 

tent Jurisdiction, whether entered by 
verdict. decUlon. settlement, stlpjila- 
tlon or otherwise creating a civil 11- 
abi Ity for the wrongful acU com- 
plained of; or a final determination of 
n?un Program Fraud 

3^1-12?"'' Act of 1988 (31 U.S.C. 

Ct) Convictton. A Judgment of con- 
viction of a criminal offense by any 
court of competent Jurisdiction, 
whether entered upon a verdict or a 
plea, including a plea of nolo conten- 
dere. 

<f) DebarvienL An action taken by a 
debarring official in accordance with 
these regulations to exclude a person 
from participating in covered transac- 
tions. A person so excluded U "de- 
barred. * 

(g) Debamiig ojficiaL An official au- 
thorized to Impose debarment Tlie de- 
barring officiul lb either: 

(DTlie ageney head, or 
(2) All offidai doslgiiated by the 
agency head. 

(h) Jndicimtnl Indictment for a 
criminal off(.n:>c. An information or 
other filing by competent authority 
charging a crimiiiul offrnse shall be 
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given the same effect as an Indict- 
ment. 

(I) Ineligible, Excluded from partlcl« 
patlon In Federal nonprocurement 
programs pursuant to a determination 
of ineligibility under statutory, execu- 
tlve order, or reguUtory authority 
other than Executive Order 125^^ and 
Its agency Implementing regulations; 
for exemple. excluded pursuajit to the 
Davis-Bacon Act and iu Implementing 
regulations, the equal employment op- 
portunity acU and executive orders or 
the environmental protection acts and 
executive orders. A person U Ineligible 
where the determination of Ineligibil- 
ity affecU such person's eligibility to 
participate In more than one covered 
transaction. 

(J) Ugal proceedings. Any criminal 
proceeding or any civil Judicial pro- 
ceeding to which the Federal Govern- 
ment or a State of local government or 
quaslgovernmental authority Is a 
parly. The term Includes appeu;. from 
such proceedings. 

(k) Nonprocuremenl LuL The por- 
lion of the List of Parties Excluded 
from Federal Procurement or Nonpro^ 
curement Programs complied, main- 
tained and distributed by the General 
ServJcea Administration (GSA) con- 
taining the names and other Informa- 
tion about persons who have been de- 
barred, suspended, or voluntarily ex- 
cluded under Executive Order 12549 
and these regulations, and those who 
have been determined to be Ineligible 
(I) Notice. A written communication 
served In person or sent by certified 
mall, return receipt requested, or lU 
equivalent, to the last known address 
of a party. lU Identified counsel lU 
agent for service of process, or any 
partner, officer, director, owner or 
Joint venturer of the party Notice \t 
undellverable, shall be considered 'to 
have been received by the addressee 
f ve days afUr being properly sent to 
tite last address known by the agency. 

(m) Participant Any person who 
submits a proposal for. enters Into or 
reasonably may be expected to enter 
into a covered transaction. This term 
also Includes any person who acts on 
behalf of or Is authorized to commit a 
participant In a covered transaction as 
at) agent or representative of another 
participant. 
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II) I • Any iiidividuul, Ci*ri4)ra- 
i«»ii. I • i.^liii . us^oiiatiun. null oi 
ifoverii - « ir irga) viility, l.owevtf 
«iigaiiizr.. txi«pl: Uircign govern- 
iiu nU OI uiicii n goveriuncnui cnii- 
iitb. (. uncrnalinnal organiza- 
tiiiLh r*M-igT) government owneU cin 
vkiKic* M.- Ill putt) or controlled enir 
ii. s. H vi emit Its consisting wholly or 
(»Artia.l> <*l loiL'ign govermnenU or 
lorftgn gnierrimriilal entities. 

o) Prvponoirance of the tvidenct. 
Proof by information that, compared 
with tlifti opposing it, leads to the con- 
clusion that the fact at issue Is more 
prob&bh true than not. 

cp) Principal. Officer, director, 
owner, i »riner, key employee, or other 
I»traon vLiihin a participant with pri- 
mary management or supervisory re- 
sponsibilities; or a person who has a 
critical Influence on or substtntlve 
control over a covered transaction, 
whether or not employed by the par- 
ticipant Person.*) who have a critical 
Influence on or substantive control 
over a covered transaction are: 
(1) Principal investigators, 
(q) Proposal A solicited or unsolic- 
ited bid. application, request. inviU- 
tion to consider or similar comraunica- 
tton by or on behalf of a person seek- 
ing to participate or to receive a bene- 
fit, directly or indirectly, in or under a 
covered transaction. 

(r) RespondenL A person against 
whom a det)arment or suspension 
action h»s been initiated. 

(s) State. Any ot the SUtes of the 
United States, the DUtrlct of Colum- 
bia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, or any agency of a 
State, exclusive of Institutions of 
higher education, hospitals, and units 
of local government. A State instru- 
mentality will be considered part of 
the State government if it has a writ- 
ten determination from a SUte gov 
ernment that such State considers 
that Instrumentality to be an agency 
of the State government. 

(t) Suspenaing oJMxal An official 
authorized tu impose suspension. The 
suspending off I lai is either: 

( 1 ) The agency head, or 

(2) An officla: designated by tne 
agencv head 
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ai) 6u«penjion. An action taken by a 
su^pi iiding official in accordance with 
these legulations'that immediaUly ex- 
cludes a person from participating In 
covered transactions for a temporary 
period, pending completion of an in- 
vestigation and such legal, debarment, 
or Program Fraud Civil Remedies Act 
proceedings as may ensue. A person so 
excluded is "suspended." 

(V) Voluniary excluiton or t>oIunfari- 
ly excluded. A sUtus of nonpartidpa- 
tion or limiUd participation In covered 
transactions assumed by a person pur- 
suant to the terms of a settlement 

(w) ED. The U.S. Department of 
Education. 

(Authority: RO. laSii; 20 U.S.C. 3474) 

153 PR 19191 and 19204. May 3i. Idgf, as 
amended at 53 PR 19193. May 3ft. imi 

i86.IU Coverage. 

(a) These regulations apply to all 
persons who have participated, are 
currently participating or may reas<»i- 
ably be expected to participaU In 
transactions under Federal nonprocur- 
ement programs. For purposes of 
these regulations such tfansMtions 
will be referred to as "covered transac- 
tions." 

(I) Covered tramaction. For pur- 
poses of these regulations, a covered 
transaction Is a primary covered trans- 
action or a lower tier covered transac- 
tion. Covered transactions at any tier 
need not Involve the transfer of Feder- 
al funds. 

(i) Primary covered transaction. 
Except aa noted in paragraph (aK2) of 
this section, a primary covered trans- 
action is any nonprocurement transac- 
tion between an agency and a person, 
regardless, of type. Including: grants, 
cooperative agreements, scholarships, 
fellowships, contracts of assistance, 
loans, loan guarantees, subsidies, in- 
surance, payments for specified use. 
donation agreements and any other 
nonprocurement transactions between 
a Federal agency and a person Pri- 
mary covered transactions also include 
those transactions pctially designated 
by the U.S. Depa tment of Housing 
and Urban Development in such agen 
cy's regulations governing debarment 
and suspension. 
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(U) Loiper tier covered transaction. A 
tower tier covered transaction Is: 

(A) Any transaction between a par- 
ticipant and a person other than a 
procurement contract for goods or 
servicea, regardless of type, under a 
primary covered transaction. 

(B) Any procurement contract for 
goods or services bet«»'cen a partici- 
pant and a person, regardless of type, 
expected to equal or exceed the Feder- 
al procurement small purchase thresh- 
old fixed at 10 U.ac. 2304(g) and 41 
U.8.C, 353(g> (currently $25,000) under 
a primary covered transaction. 

<C> >ny procurement contract for 
goods X services between a partici- 
pant nd a person under a covered 
tran&ikCtlon. regardless of amount, 
under whic^i that person will have a 
critical influence on or substantive 
control over that covered transaction. 
Sixh persons are: 

(i ) Principal investigators. 

iZ} Provideni of federally^required 
audit services. 

<2> Exceptions. The following trans- 
actions are not covered: 

(i> Statutory entitlements or m^da- 
too^ awards <but not subtler awards 
thereunder which are not themselves 
mandatory), including deposited funds 
Insured by t',ie Federal Government; 

(11) Direct awards to foreign govern- 
ments or public international organi- 
zations, or transactions with foreign 
governments or foreign governmental 
ftntlUes, public international organu^a- 
Uons. foreign government owned (in 
whole or in part) or controlled enti- 
ties, entities consisting wholly or par- 
tially of foreign governments or for 
eign governmental entities; 

(ill) Benefits to an individual aa, a 
personal entitlement without regard 
to the Individual's present rc*>poiisibtl- 
ity (but benef .s received in an Individ 
ual'8 business capacity are not except 
ed); 

(iv) Federal employment. 

(V) Transactions pursuant to nation 
aJ or agency rtcogniM;ii tmeri^encie^ or 
disasters; 

(vi) liic'ideiila) b* iiedts derived from 
ordinary govt rimii niul op; ratioDd. 
and 

(vli) Other tran.*>uLtioiis where the 
application of these n gululions wouid 
k>e prohibited by law 



(b) Relationship to other sections, 
Inls section descrit>es the types of 
transactions to which a debarment or 
suspension under the regulations will 
apply. Subpart B. "Effect of Action.** 
1 85.200, '*Ddti(!ument or suspension." 
sets forth the consequences of a debar- 
ment or suspension. Those conse- 
quencea would obtain only with re- 
spect to participants and principals In 
the covered transactions and activities 
described in 185.110(a). SecUons 
85.325, "Scope of debarment.** and 
85.ik20, **8cope of suspension,** govern 
the extent to which at specific partici- 
pant or organizational elements of a 
participant would be automatically in- 
cluded within a debarment or suspen- 
sion action, and the conditions under 
which affilUtes or persons associated 
with a participant may also be 
brought within the scope of the 
action. 

(c) Relationship to Federal procure- 
ment activities. Debarment and sus- 
pension of Federal procurement con- 
tractors and subcontractors under 
Federal procurement contracts are 
covered by the Federal Acquisition 
Regulation (PAR). 48 CFR Subpart 
9.4. 

(Authority: E.O. 12549: 20 C Zili) 

fiB5.ns PoUcy. 

(a) In order to protect the public in- 
terest, it is the policy of the Federal 
Government to conduct business only 
with responsible peisons. Debarment 
and suspension are discretionary ac- 
tions that, taken In accordance with 
Executive Order 12549 and these regu- 
lations, are appropriate means to im- 
plement this policy. 

(b) DetMoment and suspension are 
serious sctioiis which shall be used 
only In the public interest and for the 
Federal Government's protection and 
not for purposes of punishment. Agen- 
cies may Sropose debarment or suspen- 
sion (or the causes and in accordance 
with ti.« procedures set for.h in these 
regulations. 

\c) WSiien more than one agr.ncy has 
an interest In the proposed dtburn\ent 
or suspension of a person, consider- 
ation shaU be given to designating one 
agency as the lead agency for making 
the decision. Agencies are epcourai;ed 
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10 estajlUli nielhods and procediirc:» 
for coordinating their debarment or 
buspeasion actioiu>. 

lAulhorily: EO 13549. 20 U.S.C 3474 1 

SubpofI i— Effect of Adidfi 

S 85.2G0 DebttrmenI ur iiu«p€n»to». 

(a) Pnmary covered transactions. 
Except to the extent prohibited by law 
and subject to i 85.201. Treatment of 
Title IV. HKA participation, persons 
who are debarred or su£pended shall 
be excluded from primary covered 
transactions a^ either participants or 
principals tlirouuhout the executive 
branch of the Federal Government for 
the period of their debarment or sus- 
pension. Accordingly. ED shall not 
enter Into primary covered transac- 
tions with such debarred or suspended 
persons during such period, except as 
permitted pursuant to 1 85.215. 

(b) Lower tier covered tramactions 
Except to the extent prohibited by law 
and subject to § 85.210. Treatment of 
Title IV. HEA participation, persons 
who have been debarred or {suspended 
shall be excluded from participating a^ 
cither participants or principals in all 
lower tier covered transaction (see 
|85.n0(a)(l)(ih) for the period of 
their debarment or suspension. Such 
persons s^all ?lso be excluded from all 
contracts io provide federally-required 
audit services regardless of contract 
amount. 

(c) £xcepfions. Debarment, or sus- 
pensiC'i> does not affect a rerson's eli- 
gibility for: 

< 1) Statutory entitlements or manda- 
tory awards (but not subtler awards 
thereunder which are not themselves 
manohtory). including deposited funds 
Insured by tbf Federal Government; 

<2) Direct awards to foreign govern- 
ments or public international organl 
zatlons. or transactlo with foreign 
governments or foreign govemmentui 
entities, public international organiza 
tions. foreign government owned <ln 
whole or In part> or controlled entl 
lies, and entities consisting wholly or 
partially of foreign governments or 
forei>^^ governmental entities; 

c3) Bei efits to an Individual as a per 
sonal entitlement without regard to 
the Individual's present responsibility 



(but benefits received In an mdivld* 
lal's business capacity are not except- 
ed); 

(4) Federal employment: 

(&) Transactions pursuant to nation- 
al or agency-recognized emergencies or 
disasters; 

(6) Incidental benefits derived from 
ordinary governmental operations: 
and 

(7) Other transactions where the ap- 
plication of these regulations would be 
prohibited by law. 

cAuthorlty: EO. 12649. 20 US C. 1082(a>(l) 
and <hMl). l094(c}<l)cD). 3474) 

(63 PR 19191 and 19204. May 26. 1988. as 
amended at 63 FH 19192. May 26. I9B61 

S 86.201 Treatment uf Title IV. IIEA par* 
ticipatiun. 

(aKl) The debarment of an educa- 
tional institution under E.O. 12549 
pursuant to procedures that comply 
with 5 U^.C. 654-557 (formal adjudi- 
cation requirements under the Admin- 
istrative Procedure:* Act) terminates 
the Institution's eligibility to partici- 
pate In any student financial assist* 
ance program authorized by Title IV 
of the Higher Education Act of 1965. 
as amended, for the duration of the 
debarment. 

(2Kt) The suspension of an educa- 
tional institution under E.O. 12549 
pursuant to procedi>res that comply 
with 5 \3.i,.C, 554-55? suspends the in- 
stitution's eligibility iO participate In 
any student financial a:>slstaiice pro- 
gram authorized by Title IV of the 
Higher Education Act of 1965. as 
amended. 

(ID The suspension of Title IV eligi- 
bility lasts for a period of 60 days, be- 
ginning on the date of the suspending 
official's decision, except that It may 
last longer if the institution and the 
Secreta*'y agree to an extension or If 
the Secretary initiates a limitation or 
tcrmlratlon proceeding against the In- 
stitullon under 34 CFH Part 668. Sut- 
part G. prior to the 60th day. 

(bXl) Except as provided In para- 
graph ta) of this section, the debar- 
ment, suspension, proposed debar- 
ment, or proposed suspension of an 
educational Institution or lender under 
EO. 12549 does not affset the ellglbll 
ity of the Institution or tender to par 
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ticlpate In any student financial assist- 
ance prograni authorized by Title IV 
of the Higher Education Act of 19(j5. 
as amended. 

(2)(i> The SecreUry initiates a de- 
barment or suspension proceeding 
under i 85.310 or 1 85.414, respectively, 
against an educational Institution that 
is suspended or debarred under E.O. 
12549 by EO or another Federal 
agency If the procedures used did not 
comply with 5 U.S.C. 554.557. 

(11) The Secretary conducts an audit 
or program review of any lender that 
Is debarred or suspended by ED or an- 
other Federal agency, to determine 
whether grounds exist for the Initi- 
ation of a fii>e. limitation, suspension, 
or termination action against the 
lender under 3< CFH Part 668. Sub- 
part G. 

(Auiliorlty: EO 12549: 20 U.SC. l082(aKn 
and (hMl). itii)4(c)(lMD). 3474) 

(53 HI 19192. .M»y 2Q. 1988) 

fi 85.205 Ineligible perttunn. 

Per;>ons who are ineligible, as de- 
fined in §85.105(1). are excluded In ac- 
cordance with the applicable statuto- 
ry, executive order, or regulatory au- 
thority. 

(Authority. E O 12549. 20 UJSS C. 3474) 

8 85.21ti Voluntary excluvlun. 

Persons who accept voluntary exclu- 
sions under i 85.315 are excluded In 
accordance with the terms of their set* 
tlements. ED shall, and partlclpatits 
may. contact the original action 
agency to u^^ertaln the extent of the 
exclusion. 

4 Aulhorlty. EO 12649. 20 USC 3474) 

8 85 215 Kxceptiun pruviitiun. 

EP may grant an exception permit- 
ting a debarred, suspended, or volnn- 
tarlly ex<:luded person to partlcipr.ti; 
In a particular covered transaction 
upon a written determination by tlu- 
agency head nr an authorized designee 
stating the r(Uson(s) for devlatiiii: 
friiin the Presidential policy estub- 
llshcd by Executive Order 12549 and 

5 85.200 of this rule liowcver. In ac- 
cordance with the Prt-.sldcnt'b stated 
lntf:ntlon In the Executive Order, ex 
ccplloiis bhall be granted only Infre 



quently. Exceptlcno shall be reported 
in accordance with i 85.505(a). 

(Authority: EO. 12549. 20 USC 3474) 

1185.220 ContinuKliun uf covered traiuac- 
tiocji. 

(a) Notwithstanding the debarment, 
suspension, determination of Ineligibil- 
ity, or voluntary exclusion of any 
person by an agency, agtuiclcs and par- 
ticipants may continue covered trans- 
eu:tlons in existence at the time the 
person was debarred, suspended, de- 
clared Ineligible, or voluntarily ex* 
eluded. A decision as to the type of 
termination action. If any. to be taken 
should be made only after thorough 
review to ensure the propriety oi the 
proposed action. 

(b) Except as provided in §85.201. 
Treatment of Title IV. HEA participa- 
tion. >d i 85.215. Exception provision, 
the Secretary shall not. and partlcl* 
pants shall not. renew or extend cov- 
ered tnuisactlons (other than no-cost 
I'lttiK* extensions) with any person who 
is debarred, suspended. Ineligible or 
voluntary excluded. 

(Authority: E.O. 12549: 20 USC. 1082(aKn 
and (hKl). 1094(cKl)(D). 3474) 

(53 FR 19191 and 19204. May 20. 1988. aa 
amended at 63 FR 19192. May 28. 1988) 

85.225 Failure to adhere tu reKlricUons. 

Except aa permitted under §85.215 
or 1 85.220 of these regulations, a par- 
ticipant shall not luiowlngly do busi- 
ness under a covered transaction with 
a person who Is debarred or suspend- 
ed, or with a person who is Ineligible 
for or voluntarily excluded from that 
coveied transaction. Violation of this 
restriction may result In disallowance 
of costs, annulment or termination of 
award, issuance of a stop work order, 
debarment or suspension, or other 
remedies, as appropriate A participant 
may rely upon the certification of a 
prosp'.'ctlve participant in a lower tier 
covered transaction that It and \t& 
principals are not debarred, suspend- 
ed, ineligible, or voluntarily excluded 
from the covered transaction (see Ap- 
pendix B). unless it knows that the 
certification Is erroneous An agency 
has the burden of proof that such par- 
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tlcipant did knowingly do business* 
with such a person. 

cAuthorily EO ! 2549. 20 U S C. 3474) 

Subport C — Ocbflrm«nt 

0 8S.3U0 Geneml. 

The debarring official may debar a 
person for any of ihe causes In 

1 85 305, using procedures established 
in H 85.310 through 85.314. The exist- 
ence of a cause for debarment, howev- 
er, does not necessarily require that 
the per^n be debarred; the serious- 
ness of the person's act6 or omlssloti^ 
and any mitigating factors shall be 
coiuidered In making any debarment 
decision 

I Authority EO 12549. 20 US.C 3474) 

d 8S 3U5 Ciiu«t« for debarment. 

Debarment may be Imposed In ac 
cordance with the provisions of 
h\ 85.300 through 85 314 for: 

(a) Conviction of or civil Judg^nent 
for: 

(1) Commission of fraud or a crlmi 
nal offense iii connection with obtain- 
ing, attempimg to obtain, or perform- 
ing a public or private agreement or 
transaction. 

(2) Violation of Federal or State 
antitrust statutes. Including those pro- 
scribing price fixing between competi- 
tors, allocation of customers between 
competitors, and bid rigging; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making fabc 
statements. i'<:celving stolen property, 
making fabe claims, or obstruction of 
Justice: or 

(4) Commission of any oth offence 
Indicating a lack of business Integrity 
or bu^^iness honesty that seriously and 
directly affects the present r&sponbi- 
blhty of a per:^on. 

(fo) Violation of the terms of a public 
agreement or transaction so serious a:> 
to affect the intc);rity of an at^ency 
progrum. biich 

(1) \ willful failure to perform in ac- 
cordai. e wilh the terms of one or 
more public agreements or transac 

tlOIlb. 

<2) A history of failure to perform or 
of unsatisfat tory |)erformance of one 
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or more public agreements or transac- 
tions; or 

(3) A willful violation of a statutory 
or regulatory provision or requirement 
applicable to a public agreement or 
transaction. 

(c) Any of the following causes: 

(1) A nonprocurement debarment by 
any Federal agency taken before Octo- 
ber 1. 1988. the effective date of these 
regulations, or a procurement debar- 
ment by any Federal agency i^ken 
pursuant to 48 CFR Subpart d.4; 

(2) Knowingly doing business with a 
debarred, suspended. Ineligible, or vol- 
untarily excluded person. In connec- 
tion with a covered transaction, except 
a£ pennltted In i 85.215 or i 85.220; 

(3) Failure to pay a single substan- 
tial debt, or a number of outstanding 
debts (Including disallowed costs and 
overpayments, but not Including sums 
owed the Federal Government under 
the Internal Revenue* Code) owed to 
any Fedcr&l agency or Instrumentali- 
ty, provided the debt U uncontested by 
the debtor or. If contested, provided 
that the debtor's legal and administra- 
tive remedies have been exhausted; 

(4) Violation of a material provision 
of a voluntary exclusion agreement 
entered Into under §85.315 or of any 
settlement of a debarment or suspen- 
sion action 

(5) Violation of any requirement of 
Subpart F of this part, relating to pro- 
viding a drug-free workplace, as set 
forth In \ 85.615 of this part. 

(d) Any other cause of so serious or 
compelling a nature that it alfects the 
present responsibility of u person 

(Auihorily: EO 12540. 20 USC 3474) 

153 FK 19191 and 19204 May 28. l988. 
anu iidea al 54 PR 495o and 4960. Jan 31. 
19891 

% HS.3tO Pruccdureu, 

KO shall process debarment actions 
as Informally as practicable, consistent 
with the prlnclple.^ of fundamental 
fairness, using thr procedures In 
ii85 311 through 85 314 

lAuthoniy EO 12549. 20 UiiC 3474) 

^85.311 inveuligaltun ttnd rcfrrrul. 

Information concerning the exist- 
ence of a c:«use for licbarinent from 
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any source shall be promptly reiported. 
Investigated, and referred, when ap- 
propriate, to the debarring official for 
consideration. After consideration, the 
debarring official may issue a notice of 
proposed debarment. 

(Authority: E O 12549. 20 USC 3474) 

§ 85.312 Nulice uf prupiued debarment. 

A debarment proceeding shall be ini- 
tiated by notice to the respondent ad- 
vising: 

(a) That debarment is being consid- 
ered; 

(b) Of the reasons for the proposed 
debarment In terms sufficient to put 
the respondent on notice of the coir 
duct or transactioii(s> upon which It es 
based; 

(c) Of the cause(s) relied upon under 
1 85.305 for proposing debarment; 

(d) Of the provisions of {85.311 
through §85.314, and any other ED 
procedures. If applicable, governing 
debarment decisionmaking; and 

(e) Of the potential effect of a dC' 
barmeiit. 

(Authority EO 12543, 20 U S C. 3474) 

0 85 313 Oppiiriuntty to conltHt prupoM-d 
deburment. 

(a) S\xbm\^^\on i;i opposifioii. 
Within 30 days after receipt of the 
notice; of proposed debarment, the re- 
spondent may submit, in person. In 
writing, or through a representative, 
information und argument in opposi- 
tion to the proposed debarment. 

(b) AddxixiiUixl proceedings Qji to dis 
pitted material faeU (1) In actions not 
based upon a conviction ' civil Judg- 
ment, If the dfbarrlng o. .Iclal finds 
that the respt ient'^ .submission in 
opposition raises a genuine dispute 
over facts material to the proposed de- 
barment. respundenUs) shall be af- 
forded an opportunity to appear with 
a representative, snbmit documentary 
evidence, present witnesses, and con- 
front any witness llie agency presents. 

{V.) A ranscrlbed record of any addi- 
tional proceedings shall be made avail' 
able at cost to Uic respondent, upon 
request, unless the respondent and tlie 
agency, by mutual agreement, waive 
the requirement for a transcript. 

(Authurily EO 12549. 20 Ui>C 3474) 



^ 85.3 U Debarring ufficml'tf decuiun. 

(a) iVo ad(2tfionaf proeeedinys neces- 
sary. In actions based upon a convic- 
tion or civil Judgment, or in which 
there is no genuine dispute over mate- 
rial facts, the debarring official shall 
make a decision on the ba:>is of all the 
information in the administrative 
record, including any submission made 
by the respondent. Tiie decision shall 
be made within 45 days after receipt 
of any information and argument sub« 
mltted by the respondent, unless the 
debarring official extends this period 
for good cause. 

(b) Additional proceedings neces- 
sary. (1) In actions in whicli additional 
proceedings are necessary to deter- 
mine disputed material facts, written 
findings of fact shall be prepared. The 
debarring official shall base the deci- 
sion on the facts as found, together 
with any information and argument 
submitted by the respondent and any 
other information in the adminlstra- 
tlve record. 

(2) The debarring official may refer 
disputed material facts to another of- 
ficial for findings of fact Tlie debar- 
ring of ficifJ may reject any such find- 
ings, in whole or in part, only after 
specifically determining them to be ar- 
bitrary and capricious or clearly erro- 
neous. 

(3) The debarring official's decision 
sl.«t: be made after the conclusion of 
the proceedings with respect to disput- 
ed facts. 

(c) (1) Standard of proof. In any de- 
barment action, the caiis'j for debar- 
ment must be established by a prepon- 
derance of the evidence. Where the 
proposed debarment is based upon a 
conviction or civil Judgment, the 
standard shell be deemed to have been 
met. 

(2) Bn.den of proof. The burden of 
proof is on the agency proposing de- 
barment. 

(d) Notice oj debarring ofJicxaVs de- 
cision. (1) If the debarring official de- 
cides to impose debarment, the re- 
spondent shall be given prompt notice: 

(1) Referring to the notice of pro- 
posed debarment; 

(il) Specifying the reasons for debar- 
ment; 
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(til) Staling ihe p«rlod of debarmenl. 
including eifectlve dates; and 

(Iv) Advising that the debarment Is 
effective for covered transactions 
throughout the executive branch of 
the P«deral Government unless an 
agency head or an authorized designee 
makes the determination referred to 
in i 85.215 or the debarment or sus< 
pension Is against— 

(A) An educational Institution under 
procedures that do not meet the re- 
quirements of 1 85. 201(a); or 

(B) A lender participating in the 
Title IV. Part B. HEA program. 

(2) If ihe debarring official decides 
not to impose debarment, the respond- 
ent shall be given prompt notice of 
that decision. A decision not to Impose 
debarment shall be without prejudice 
to a subsequent Imposition of debar- 
menl by any other agency. 

(Authority. EO I2S40. 20 U.8C. 1082(si)(l) 
and (h ;( 1 >. IO04(c)( I MD). 3474) 

153 FR 10191 and 19204. May 2d. 1988. a;» 
Amended at 53 FR 19192. May 20. 19BB1 

9 85315 Seltlemem and voluntary exclu- 
•ion. 

(a) When in the best Interest of the 
Government. ED may. at any time, 
settle a debarment or suspension 
action. 

(b) If a participant and the agency 
agree to a voluntary exclusion of the 
participant stich voluntary exclusion 
shall be entered on the Nonprocure- 
menl List (see Subpart £). 

c Authority. £0. 12549. 20 USC 3474) 

e tt5.3ia Froce<Iurcii for Title IV. HEA de- 
barmenU. 

(a)(1) If the Secretary debars an 
educational Inslliutlon under E.O. 
12549. the Secretary uses the follow- 
ing procedures in connection with the 
debarment to ensure that the debar- 
ment also precludes participation 
under Title IV of the Higher Educa- 
tion Act of 1665. as amended: 

(l)The procedures in § 85.312, Notice 
of propoi»ed debarment. and 
( 85314(d), Nr>ilce of debarring offi 
clal's declbion. 

(li) irvsltad of the procedures m 
( 85 313 and i 85 Jl4(a)-(c). the procu 
durts in 34 CFU Part 668. Subpart Ci 



(2) An administrative law Judge shall 
act as the debarring official for pro- 
ceeding under this section. 

(b) On appeal from a decision debar- 
ring an educational institution, the 
Secretary Issues a final decision after 
all parties have filed their written ma- 
terials with the Secretary. 

(c) In such a proceeding. In addition 
to the findings and conclusions re- 
quired by 34 CFR Part 668. Subpart Q. 
the debarring official, and. on appeal, 
the Secretary, determine whether 
there exist sufficient grounds for de- 
barment as set forth in § 85.305. 

(Authority: EO. 12549: io U.SC. 10a2(aMl) 
and (bKl). 1094(CK1KD). 3474) 

153 FR 19192. May 2S. 19881 

9 85.320 Period of deUrment. 

(a) Debarment shall be for a period 
commensurate with the seriousness of 
the cause(s). If a susperislon precedes 
a debarmen'^. the suspension period 
shall be considered in determining the 
debarment period. 

(1) Debarment for causes other than 
those related to a violation of the re- 
quirements of L^ubpart P of thU part 
generally shculd not exceed three 
years. Where circumstances warrant, a 
longer period of debarment may be im- 
posed. 

(2) In the case of a debarment for a 
violation of the requirements of Sub- 
part P of thU part (see f 85.305(c)(5)). 
the period of debarment shall not 
exceed five years. 

(b) The debarring official may 
extend an existing debarment for an 
additional period, if that official deter- 
mines that an extension is necessary 
to prot^'ct the public Interest. Howev- 
er, a debarment may not be extended 
solely on the basis of the facts and cir- 
cumstances upon which the initial de- 
barment action was based. If debar- 
ment for an additional period Is deter- 
mined to be necessary, the procedures 
of S( 85.311 through 85.314 shall be 
followed to extend the debarment. 

(c) The respondr'it may request the 
debarring official co reverse the debar- 
ment decision or to reduce the period 
or scope of debarment. Such a request 
shall be in writing and supported by 
documentation. The debarring official 
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may grant such a request for reasons 
including, but not limited to: 

(1) Newly discovered material evi- 
dence; 

(2) Reversal of the conviction or civil 
Judgment upon which the debarment 
was based: 

(3) Bona fide change in ownership or 
management; 

(4) Elimination of other causes for 
which the debarment was Imposed; or 

(5) Other reasons the debarring offi- 
cial deems appropriate. 

(Auihorliy: EO. 12549: 20 U.SC. 3474) 
t63 FR 19191 and 19204. May 26. 1988 &5 
amended u 54 FH 4950 aiiu 4980. Jan 31. 
1989) 

i 85.325 Scupe uf dtbarmcnt 

(a) 5cope in general (I) Debarment 
of a person under these regulations 
constitutes debarment of all Its divi- 
sions and other organizational ele- 
ments from all covered transactions 
unless the debarment decision is limit- 
ed by its terms to one or more specifi- 
cally Identified individuals, divisions or 
other organizational elements or to 
specific types of transactions. 

(2) The debarment action nay In- 
clude any afflUate of the participant 
that is specifically named and given 
notice of the proposed debarment and 
an opportunity to respond (see 
1185.311 through 85,314). 

<b) Impuivig conduct For purposes 
of determining the scope of debar- 
raent. conduct may be Imputed as fol- 
lows: 

(1) Conduct imputed to participant 
The fraudulent, criminal or other seri- 
ously Improper conduct of any officer 
director, shareholder, partner, employ* 
ee. or other Individual associated with 
A participant ma> be imputed to the 
participant when the conduct occurred 
In connection with the Indiyidual's 
performance of duties for or on behalf 
of the participant, or with the partici- 
pant's knowledge, approval, or acquies- 
cence. The participant's acceptance of 
the benefits derived from the conduct 
shall be evidence of buch knowledge 
approval, or acquiescence. 

(2) Conduct imputed to indwiduah 
assoctatcd with participant The 
fraudulent, rrnnlnal. or other serious- 
ly Improper conduct of a participant 
may be iniputcd lo any officer, dlrec- 



tor. shareholder, partner, employee, or 
other individual associated with the 
participant who participated in. knew 
of. or had reason to know of the par- 
ticipant's conduct. 

(3) Conduct 0/ one participant im- 
puted to other participants in a joint 
venture. The fraudulent, criminal, or 
other seriously improper conduct of 
one participant in a joint venture 
grant pursuant to a joint application! 
or similar arrangement may be Imput- 
ed to other participants if the conduct 
occurri-d for or on behalf of the Joint 
venture, grant pursuant to a joint ap- 
plication. Ol similar arrangement may 
be Imputed to other partlelpanls if the 
conduct occurred for or on behalf of 
the joint venture, grant pursuant to a 
joint application, or similar arrange- 
ment or with the knowledge, approval 
or acquiescence of these participant 
AccepUnce of the benefits derived 
from the conduct shall be evidence of 
such knowledge, approval, or acquies- 
cence. 

<Aullioriiy: E.O. 12549; 20 U S.C 3474) 

Subpart 0— Suiptniion 

S 85.400 General. 

(a) The suspending official may sus* 
pend a person for any of the causes In 
1 85.405 using procedures established 
In f f 85.410 through 85.413. 

(b) Suspension is a serious action to 
be imposed only when: 

(1) There exists adequate evidence 
of one or more of the caubcs set out In 
ft 85.405. and 

(2) Immediate action is necessary to 
protect the public interest. 

(c) In assessing the adequacy of the 
evidence, the agency should consider 
how much Information is available 
how credible it Is given the circura- 
sUnces. whether or not important al- 
legations are corroborated, and what 
Inferences can reasonably be drawn as 
a result. This assessment should In- 
clude an examination of basic docu- 
ments such as grants, cooperative 
agreements, loan authorizations, and 
contracts. 

(Auiliorlly: E.O. 12549. 20 USC. 3474) 
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d »S 405 i'iiu«e« fur MunpciiHiun. 

(a) Suspension may bt imposed in 
accordance with the provisions (>: 
1185.400 through 85.413 upon adc 
quate evidence: 

(1) To suspect the commission of ai. 
oftense listed in 1 85.305(a); or 

(2) That a cause for debarment 
unoer I 85.305 Tiay exist. 

(b) Indictment shall constitute ade* 
quate evidence for purposes of suspen- 
stoit actions. 

( AulUrlly. £0 13640. 30 U.S.C. 3474) 

1 86.411* Procedures. 

(a) InvtiliQaiiw and rtjtrral Infor- 
mation concerning the existence of a 
cause for suspension from any source 
shall be promptly reported, investigat- 
ed, and refened. when appropriate, to 
the suspending official for consider- 
atio;v After consideration, the sus- 
pending official may issue a notice ol 
liuspension 

(b) Deciitonmaktno process. ED 
sha*l process suspension actions as in* 
formally as practicable, consistent 
with principles of fundamental fail- 
ness. using the procedures in || 66.411 
through 85.413. 

(Authority EO 13&40: 30 U S C. 3474) 

a H&.411 Notice of lUMpeniioai. 

When a respondent Is suspended, 
notice shall immediately be given; 

(ai That suspension has been im- 
posed; 

(b) That the suspension Is based on 
an Indictment, conviction, or other 
adequate evidence that the respondent 
has committed irregularities seriously 
reflecting on the propriety of further 
Federal Government dealings with tliie 
respondent; 

(c) Describing any such irregularities 
in terms sufficient to put the respond 
ent on notice without disclosing the 
Federal Government's evidence; 

(d) Of the cau^e(s) reiied upon under 
I 85.405 for imposing suspension. 

(e) That the suspension is for a tem 
porary period pending the completion 
of an investigation or ensuing legal, 
debarment, or Program Fraud Civil 
Hemedies Act proceedings; 

(f) Of the provisions of 1185.411 
through 85 413 and any other £D pro 



3^ CW Subthte A (n-1-89 £dlll®n) 

cedures. if Applicable, governing sus- 
pension decisionmaking; and 
(g) Of the effect of the suspension. 

(Auiiiorliy: E.O 13649; 3C UBC. 3474/ 

tf 1^5.41:: Opportunity to conU«l tuspen- 
»iuii. 

(a) Submission in opposifoon. 
Within 30 days after receipt of the 
notice of suspension, the respondent 
may submit, in person. In writing, or 
through a representative, iniormatlon 
and argument in opposition to the aiist- 
penston. 

(b; Aaditional procecdnm as fo du- 
puUd materiul facU il) U the sus- 
pending official finds that the re- 
spondent's submlaalon In opposition 
nUaes a genuine dispute over facu> roa 
terlal to the suspension. respondent(L« 
shall be afforded an opportimlty to 
appear with a representative. subcsiU 
documentary evidence, present wlL> 
nesses. and confront any witness the 
agency presents, unless: 

(1) The action Is based on an Indict- 
ment, conviction or civil Judgment, or 

(II) A determination is made, on the 
baAis of Department of Justice advice, 
that the substantial Interests of the 
Federal Government In pending or 
contemplated legal proceedings baaed 
on the same facta as the suspension 
would be prejudiced. 

(2) A transcribed record of any &dAi 
tlonal proceedlnss shall be prepared 
and made available at cost to the re- 
spondent, upon request, unless the re- 
spondent and the agency, by mutual 
agreement, waive the requirement for 
a transcript. 

(Authority: E.O. 13549; 30 U S C 3474) 

a 8S.413 Suspending officiary deciaion. 

The suspending official may modify 
or terminate the suspension (for ex- 
ample, see |85.320<c) for reasons for 
reducing the period or scope of debar- 
ment) or may leave it in force. Howev- 
er, a decision to modify or terminate 
the suspension shall be without preju- 
dice to the subsequent imposition of 
suspension by any other agency or de- 
barment by any agency. The decision 
shall be rendered In accordance with 
the following provisions 
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(. ) ^0 adUitkonal procteUtngs neces 
*ary, in actions, based on an indict- 
ment, conviction, or civil judgment, in 
which there is no genuine dispute over 
material facts; or in which additional 
proceedings to determine disputed ma- 
terial facts have been denied on the 
basis of Department of Justice advice, 
the suspending official shall make a 
decision on the basis of all the infor- 
mation In tile administrative record. 
Including any submission made by the 
respondent. Tiie decision shall be 
made within 45 days after receipt of 
any information and argument sub- 
mitted by thu respondent, imless the 
suspending official extends this period 
for good cause. 

(b) Addttional proceedtnys neces- 
sary. (I) In actions in which additional 
proceedings are necessary to deter- 
mine disputed material facts, written 
findings of fact shall be prepared. The 
suspending official shall base the deci- 
sion on the facts as found, together 
with any information and argument 
submitted by the respondent and any 
other Information in the administra- 
tive record. 

(2) The suspending official may 
refer matters involving disputed mate- 
rial fact^ to another official for find- 
ings of fact. The suspending official 
may reject any such findings. In whole 
or In part, only after specifically deter- 
mining them to be arbitrary or capri- 
cious or clearly erroneous. 

(c) Notice of suspendtng offtctaVs de- 
cision. Prompt written notice of the 
suspending official's decision shall be 
sent to the respondent. 

(Authority. £.0 12S49. 30 U S C. 3474) 

S ^5.414 FruccdurcH fur Title fV. HEA hum- 
penHiunH under t^.O. 

(a) Title iV £0. n54$ suspensions. 
(1) If the Secretary suspends an edu- 
cational institution under £.0. 12540. 
the Secretary uses the following pro- 
cedures In connection with the su:ipen- 
slon to ensure that the suspension also 
precludes participation under Title IV 
of the HlBlier Education Act of 1965. 
as amende(i 

(I) The procedures In S 85 4U. Notice 
of suspension 

(li) Instead of the procedures In 
U 85.412. 65.413. and 85 415. the proce- 
dures in 34 CFU Part 608. Subpart G. 



(2) An administrative law judgo shall 
act as the suspending official for pro- 
ceeding under this section 

(3) In such a proceeding, in addition 
to the findings and conclusions re- 
quired by 34 CFH Pari 66b. Subpart G, 
the suspending official, and. on 
appeal, the Secretary, determine 
whether there exist sufficient grounds 
for suspension under EO. 12549 as set 
forth In i 85.405. 

(b) Conftnued assistance under Title 
IV, HEA, The institution may continue 
its participation In the Title IV pro- 
grams until the proccdure.s described 
In paragraph (a) of thi.s section, except 
for those relating to appeals to the 
Secretary, have been completed, 
unless the Secretary takes an emer- 
gency action under 34 CFH Part 668. 
Subpart Q. 

(Ai^thorlty: E.O. 13549. 30 U S C 1083(aMl> 
and (hKl). I094(CKIHD). 3414) 

(&3 FR 19193. May 36. 19881 

ti BS.415 Period of «uitp«nMiun. 

(a) Suspension shall be for a tempo- 
rary period pending the completion cf 
an investigation or ensuing legal, de- 
barment, or Program Fraud Civil 
Hemedies Act proceedings, unless ter- 
minated sooner by the suspending of- 
ficial or as provided in paragraph (b) 
of this section. 

(b) If legal or administrative pro- 
ceedings are not initiated within 12 
months after the date of ilic suspen- 
slon notice, the suspension shall be 
terminated unless an Assistant Attor- 
ney General or United States Attor- 
ney requests its extension in writing, 
in which case It may he extended for 
an additional six months. In no event 
may a suspension extend beyond 18 
months, unless such proceedings have 
been Initiated within that period. 

(c) The suspending official shall 
notify the Department of Justice of an 
impending termination of a suspen- 
sion, at least 30 day^ before the 12- 
month period expires, to yive that De- 
partment an opportunity to request an 
extension. 

(Authority £0 I2S49. 20 USC- 3474) 
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0 85.420 Scupe of tUMpennion. 

The scope of a suspension Is the 
B&ine as the scope of a debamcnt (see 
4 85.325). except that the procedures 
of H 85.410 th ough 86.413 shall be 
used in Imposing a suspension. 
tAulliorliy: EO, 12549. 20 U S C. 3474) 

Subpart R«tpontibiiitUft of OSA, 
ED and PoHkipantt 

ft 85.500 0S\ rcMponMlbilillct. 

(a) In accordance with the OMB 
guidelines, GSA shall compile, main- 
tain, and dbtribuie a list of aU persons 
who have been debarred, suspended, 
or voluntarily excluded ty agencies 
under Executive Order n549 and 
these regulations, and those who have 
been determined to be Ineligible. 

(b) At a minimum, this list shall In- 
dicate: , „ 

(1) The names and addresses of all 
debarred, suspended, Ineligible, and 
voluntarily excluded persons. In alpha- 
betical order, with cross-references 
when more than one name U Involved 
tn a single action: 

(2) The type of action; 

(3) The cause for the action: 

(4) The scope of the action; 

(6) Any termination dau for each 
listing, and 

(5) The agency and name and tele- 
phone number of the agency point of 
contact for the action. 

I Aulhorliy. E O 12648. 20 U S,C. 3474) 
S 85.505 ED rcMponMibtlUict. 

(a) The agency shall provide QSA 
with current Information concerning 
debarmenu, suspension, determina- 
tions of ineligibility, and vglunUry ex- 
clusions It has taken. Until February 
18, 1989, the agency shall also provide 
GSA and OMB with Information con- 
cerning all transactions In which ED 
has granted exceptions under f 85.215 
permitting participation by debarred, 
suspended, or voluntarily excluded 
persons. 

(b) Unless an alternative schedule lb 
agreed to by OSa, the agency snail 
advise GSA of the Information set 
forth In i85.500tb) and of the excep- 
tions granted under §85.215 within 
five working days after taking such ac- 

tlOliS. 
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(c) The agency shall direct Inquiries 
concerning llsUd persons to the 
agency that took the action. 

(d) ED officials shall check the Non- 
procurement Ust before enUrlng cov- 
ered traruactlons to determine wheth- 
er a participant In a primary transac* 
tlon Is debarred, suspended. Ineligible, 
or voluntarily «^xcluded (Tel. <f). 

(e) ED officials shall check the Non- 
procurement Ust before approving 
principals or lower tier participants 
where agency approval of the princi- 
pal or lower tier participant Is re* 
quired under the terms of the transac- 
tion, to detennlne whether such prin- 
cipals or participants are debarred, 
suspended. Ineligible, or voluntarily 
excluded. 

(Authority: E.G. 12549, 20 C. 3474) 

ft 85.510 ParticljKuiU* re*|M)ii»lbllllle*. 

(a) CertificatioJk by paTticipanU in 
pnmary covered iransaciioM. Each 
participant shall » ubmlt the certifica- 
tion In Appendix A to this Part for It 
and its principals at the time the par- 
ticipant submits lU proposal in con- 
nection with a primary covered tram- 
action, except that States need only 
complete such certification as to their 
principals. Participants may decide 
the method and frequency by which 
they determine the eligibility of their 
principals. In addition, each partici- 
pant may, but Is not required to, check 
the Nonprocurement list for lU prin- 
cipals (Tel. §), Adverse Information on 
the certification will not necessarily 
resiUt In denial of participation. How- 
ever, the certification, and 
tlonal Information pertalnlnc to the 
certification submitted by the partici- 
pant, shall be considered In the admin- 
istration of covered transactions. 

(b) Certification by participanU in 
lower tier covered tramactiont. (I) 
Each participant shall require partici- 
pants in iower tier covered transac- 
tions to Include the certification In Ap- 
pendix B to this Part for It and lU 
prJnclpals In any proposal submitted 
In coimectlon with such lower tier cov- 
ered transactions. 

(2) A 5/artlclpant may rely up(.n the 
certification of a prospective partici- 
pant In a lower litr covered transac- 
tion that It and Its prlnclpjils are not 
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debarred, suspended, ineligible, or vol- 
untarily excluded from the co-ered 
transaction by any Federal agency, 
unless It knows lhat the certification 
Is erroneous. Participants may decide 
the method and frequency by which 
they determine the ellglbllty of their 
principals. In addition, a participant 
may, but Is not required to, check the 
Nonprocurement list for Its principals 
and for participants (Tel. ^). 

(c) Changed arc uviUa. ices regarding 
certifxcation, A participant shall pro- 
vide Immediate written notice to ED If 
at any time the participant learns that 
Its certification was erroneous when 
submitted or has become erroneous by 
reason of changed circumstunces. Par- 
ticipanU In lower tier covered transac- 
tlons shall provide the same updated 
notice to the participant to which It 
submitted Its proposals. 
(Authority: E.O. 12549. 20 U SC. 3474) 

Subpari F— Drua>Fr«« Workplace 
R«qulr«m«ntt (Grants) 

Source 54 FR 4050 and 4960, Jun 31, 
1689, unlm otherwbc nuted 

885.600 FurpoMt 

(a) The purpose of this subpart Is to 
carry out the Drug-Free Workplace 
Act of 1088 by requiring that— 

(1) A grantee, other than an Individ- 
ual, shall certify to the agency that It 
will provide a drug-free workplace: 

(2) A grantee who is an Individual 
shall certify to the agency that, as a 
condition of the grant, he or she will 
not engage In the unlawful manufac- 
ture, distribution, dispensing, posses- 
sion or use of a controlled substance In 
conducting >^uy activity with the 
grant. 

<b) Requirements Implementing the 
Drug-Pree Workplace Act of 1988 for 
contractors with the agency are found 
at 48 CFH SubparU 9.4. 23.ti, and 52.2. 

tt 85.60:; Definilc -^4. 

(a) Except as amended in this sec- 
tion, the dellnltions of i 85.105 apply 
to this subpart. 

(b) For purposes of this subpart— 
(I) •■Controlled substance" means a 

controlled sitbbtunce In schedules I 
through V of sei tion 202 of the Con- 



trolled Substances Act (21 U.S.C. 812). 
and as further defined by ret^ulatlon 
at 21 CFR 1300.11 through 13U0.15. 

(2) "Conviction" means a fuidlng of 
guilt (Including a plea of nolo conten- 
dere) or Imposition of sentence, or 
l>oth, by any Judicial body charged 
with the responsibility to determine 
violations of the Federal or State 
criminal drug statutes; 

(3) "Criminal drug statute" means a 
Federal or non-Federal crimlnul stat- 
ute Involving the manufucture. distri- 
bution, dispensing, use or pos.session of 
any controlled substance; 

(4) "Drug-free workplace" ineuiis a 
site for the performance of work done 
In connection with a speclfir grant at 
which employees of the ,;r..iitce are 
prohibited from engaging In the un- 
lawful manufacture., distribution, dis- 
pensing, possession or use of a con- 
trolled substance: 

(5) "Employee" means the employee 
of a grantee directly engaged In the 
performance of work pursuar* lo the 
provisions of the grant; 

(6) "Federal agency" or "agency" 
means any United States executive de- 
partment, military department, gov- 
ernment corporation, government con- 
trolled corporation, any other estab- 
lishment In the executive branch (In- 
eluding the Executive Office of the 
President!, or any Independent regula- 
tory agency: 

(7) "Qrant" means an award of fi- 
nancial assistance. Including a cooper- 
ative agreement. In the form of 
money, oi property In lieu of money, 
by a Federal agency directly to a 
grantee. The term grant Includes 
block grant and entitlement grant pro- 
grams, whether or not exempted from 
coverage under the grants manage- 
ment governmentwlde regulation 
("Uniform Administrative Require- 
ments for Grants and Cooperative 
Agreements to State and lx)cal Gov- 
ernments"). The term does not Include 
technical assistance which provides 
services Instead of money, or other as- 
sistance In the form of loans, loan 
guarantees. Interest subsidies. Insur- 
ance, or direct appropriations; or any 
veterai\s' benefits to Individuals. I.e.. 
any benefit to veterans, their families, 
or survivors by virtue of the service of 
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a veteran In the Armed Forces of the 
United Stales; 

(8) "Grantee" means a penon who 
applies for or receives a grant directly 
f r ikn a Federal agency; 

(d) ''Individual*' means a natural 
person. 

tt8S610 iuverMse. 

(a) This subpart applies to any 
grantee of the agency. 

(b) This subpart applies to any 
grant, except where application of this 
subpart would be Inconsistent with the 
international obligations of the United 
States or the laws or regulations of a 
foreign government. 

(c) The provisions of Subparts A. B. 
C. D and £ of this part apply to mat- 
ters covered by this subpart, except 
w/here specifically modified by this 
subpart. In the event of any conflict 
between provisions of this subpart and 
other provision:^ of this part, the pro- 
vblons of this subpart are deemed to 
control with respect to the implemen- 
tation of drug-free workplace requlre- 
ment:s concernmg grants. 

85.61 S Ground* for auapcniloa of pay- 
ments, nuipenvlun or lerroination of 
granti. ur ituiipcnKlon or debamenL 
A grantee shall be deemed in viola- 
tion of the requirements of this sub- 
part if the agen'^y head or his or her 
official design stermlnes. in writ- 
ing, that— 

(a) The granv . «ias made a false ccr- 
tificaiton under i 85.630. 

(b) The grantee i.^s violated the cer- 
tification by failing to carry out the 
rt-quircments of subparagraphs 
(AHa)(g) of the cerlifidation for 
grantees other than individuals (Alter- 
nate I to Appendix C) or by falling to 
curry out the requirements of the cer- 
tification for grantees who are individ- 
ual:! (Alternate 11 to Appendix C); or 

(c) Such a number ot employees of 
tt)e grantee have been convicted of 
violationb of criminal drug stiitutes for 
violations occurring In the workplace 
a:» to indicate that the grantee ha:> 
railed to make a good faith effort to 
provide a drug-free workplace. 

6 «S 620 (Effect uf viulhtiun. 

(a) In the evei.c of a vlolallon of tliib 
subpart as provided In i 6&.6i5. and In 
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accordance with applicable law. the 
grantee shall be subject to one or 
more ot the following actions: 

(1) Suspension of paymenU under 
the grant; 

(2) Suspension or termination of the 
grant; and 

(3) Suspension or debarment of the 
grantee under the provisions of this 
part. 

(b) Upon issuance of any final deci- 
sion under this part requiring debar- 
ment of a grantee, the debarred grant- 
ee shall be ineligible for award of any 
grant from any Federal agency for a 
period specified in the decision, not to 
exceed five years Uce |85.320(aK2) of 
this part). 

1 8S.82( Exctf tloe proviiion. 

The agency head may waive with re- 
spect to a particular grant, in writing, 
a suspension of payments under a 
grant, suspension or termination of a 
grant, or suspension or det>arment of a 
grantee if the agency head determines 
that such a waiver would be in the 
public interest. This exception author- 
ity cannot be delegated to any other 
official. 

6 8&.630 Grantees' retponiibllltlet. 

(a) As a prior condlt'.on of being 
awarded a grant, each grantee shall 
make the appropriate certification to 
the agency, as provided in Appendix C 
to this part. 

(b) Except as provided In this para- 
graph, a kTantee shall make the re- 
quired certification for each sr;M~il. a 
grantee that is a SUte may elect to 
submtt an annual certification to each 
Federal agency from which It obtains 
grants in llet* of certificatlotis for each 
grant during the year covered by the 
certification. 

(c) Grantees are not required to pro- 
vide a certification in order to contin- 
ue receiving funds under a grant 
awarded before the effective date of 
this subpart or under a no cost time 
extension of any grant. 
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Appknoix a to Part SS-CKRTtriCA- 
TtoN Hkgardinc Dcbahmcnt. Sus- 
pension. AND OTIICR RKlSPONSIBfL- 

ITY MATTftuts— Primary Coy/Mv> 
Transactions 

InUructions /or Ctrtijicatfon 

1. By signing and submitting ihls propos- 
al, the prospective primary participant u 
providing the certification i^i out below. 

2. The inability of a person to provide the 
certification required below will not neces- 
sarily result In denial uf participation in this 
covered iramactlon. The prospective partici- 
pant shall submit an explanation of why It 
cannot provide the certification set out 
below. Hie ccrtUlCAtlon or explanation will 
be considered In c( nnectlon with the depart- 
ment or agency^ Jctermhiatlun whether lu 
enter Into thU ;ransactlon. However, failure 
of the pra>p4;ctlve primary participant to 
fumlsh a ctrtUicatlon or an explanation 
shall disqualify such person from par.fclpa- 
Uon In this iransacilun. 

3. The certification in this clause U a ma- 
terial reprc:>entatlun of fact upon which re- 
liance was placed when the department or 
agency determined to enter Intu this trans- 
action. If It ts later determined that the pro- 
spective primary participant knowuigly ren- 
dered an erroneous certification. In addition 
to other rcnivdlcA available to the Federal 
Qovernment. the dcpartmrnt or agency 
may terminate tht^ transaction lor cause of 
default 

4 The pro:>pirtive primary participant 
shall prlvidc inunrdiatr writ'cn nothe to 
the department or agency to whom this pro- 
posal is Mibmltted If at any time the pro 
specti^'c primary participant kariu that its 
certification was cirontous wht-n submitted 
or has bceuinc t-rront-ous by reason of 
changed circllm^tanct•:» 

6. The terms covered tran^acUon." "de 
barred." ' suspended." ineliiclblo." "lower 
tier covered ti jnsaetloii." 'participant." 
"pcruon." "prihiury <:uv(ri(l transaction." 
"prlnclptel." ' ^....'ujsttl." itiul voluntarily i x 
eluded." as UM-d In thin t'l<tu..e. have thc 
meanln^s set uiit In the Dt'dnitioru and 
Covereice seLtloii:> of (lit- rulen Imptc-inentinK 
Executive Order Yuii iimy roitlart 

the department or agniey lo wlueh thib pro 
posal Is being siibiiiUtivj for assistance m ub 
talnlii^ a copy uf diusf rt'KnIalions 

6 The piuspfi live |iriimtry parlu i|i.tiii 
agrees by :>iibmutinfh{ tliLs propusai ihat. 
should the propit^i'il .ovtrtd ir.iiis.uiluu bi 
entered litio It ^liull not kitouiiiKly entti 
into any lower lU r i-ovt-red lr.tiuaction with 
a per^toii who l.>> iltbarred. ^ttspeiided. dt* 
cUred inellgibtr. ur \ulununly extliided 
from paiticlpulKiii tn this covered tian:>aO 
tlon. utili-ss aiiUiorl^vit by the depailmutl 
or agency eiiti riiii; liiio ihi^ transiu iluii 



7. The prospective primary participant 
further agrees by submitting this proposal 
that It will Include the clau:>e titled "Ceriin- 
cation Regarding Debarment. Suspension, 
Ineligibility and Voluntary Exclusion- 
Lower Tier Covered Transaction." provided 
by the department or agency catering Into 
this covered transaction, without modifica- 
tion. In all lower tier covered transactions 
;md In all solicitations for lower tier covered 
trarisacUons. 

6. A pju'ticipant In a covered transaction 
may rely upon a certification of a prospec* 
tlve participant In a lower tier covered 
transaction that It Is not debarred, suspend- 
ed. Ineligible, or voluntarily excluded from 
the covered transaction, unless It knows 
that the certification Is erroneous A partici- 
pant may decide the method and frequency 
by which it determines the ellglbllliy of Its 
principals. Each participant may. but Is not 
required to. check the Non procurement Ust 
<Tel. g}. 

9. Nothing contaln<:d in the foregoing 
shall be construed to r^'qulre establishment 
of a system of records In order to render In 
good faith the certification required by this 
clause The knowledge and hiformation of a 
participant is not required tu exceed that 
which b normally possessed by a prudent 
person In the ordinary course of business 
dealings. 

to. Except for transactions authorized 
under paragraph 6 of these tiibtructloiu. If a 
participant In a covered transaction know- 
ingly enters Into a lower tier covf'red trans- 
action with a person who Is suspended. d'S- 
barred. Ineligible, or voluntarily excluded 
from participation in this transaction. In ad- 
dition to other remedies available to the 
Federal Qoveriur.cnt. the department or 
agency may terminate this transaction for 
cause or default. 

Cerft/icafiun Reoardtnu Debantieni, Suipen- 
Aioii. and Other Rtiponubihtv Aiattcn— 
Prtmary Covered Trauiactmm 

(M The prospective primary participant 
Ct-rtlfie^ to the best of its knowledge and 
bellel. iliat It and its prlncipal.s. 

(a) An- not presently debar rt-d. suspended, 
propdht'd for debarment, dcclartd Ineligible, 
or vohintarily excluded from covered trans- 
actions by any Federal department or 
agency. 

(hi Have not within a three yi-ar period 
prt ci-diiii: this propo:>al been convicted of or 
had a ttvit Judgment rendered auainst them 
fur (uintnission of fraud or a crluiinal of- 
ftUM' III (oniitxtion with obialnuiic. attempt- 
ing tu ohlaiii. (ir perfurniiiiK a piitjlic (Feder- 
al. SUte of l(»cal) transaction or contract 
under a public transaction, violation of Fed- 
eral or Statt- antitrust siatutt-:» or commis- 
sion of ciubt/y.lctuent. tlii-lt. forgery, brlb* 
try. f«L.aiflcaUnn or desuurtitiii of records. 
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iii..kin>{ falbf blaU'iiii-ntb. jr receiving stuirii 

M > An* not prrneiiUy indicted for or otSu r 
wi&i* <-riiiiii)aliy or civilly charged by a gov 
i-riiim-nlal entity i Federal. State or tocal) 
with conmiib^kiun of any of the offenses enii- 
nu-rated in parasrapli (l)(b> of ihU cerllfi- 
catiun. and 

(d) Have not within a three-year period 
preeeJiiig thi& appiualion/proposal hftd one 
ur more piibhe iran:>artiunb (Federal. State 
or Ic'^al) terminated for cause or default 

i2> Where the pro:>peclivc primary partici 
pant lb nnable lo certify to any of the slate 
nieiits in thi:> ctrrlifiealion. such prospective 
Itarticipant :>hall auaih an explanation to 
thib prupi>bal 



Appendix B to Part 85-CEaTiFiCA- 
TiON Regarding Debarment. Sus- 
pension. INEIICIBILTY AND VOLUN- 

TARY ExcLUsiON-Lowta Tier Cov- 
ered Transactions 

instructiout /or CerH/tcatton 
1. By Signing . id submitting thU propos- 
al, ihe prospiciive lower tier participant !:> 
pruvidmg ihe certlllcalion :»et out below. 

2 The certification in this clause Is a ma- 
terial reprtr:>eniaUon of fact upon which re- 
liar?c.. v.^ placed vihcn Ihls transaction wa^ 
entered Into If it is later determined that 
the priSpectae lovier tier participant know- 
ingly rei.dered an erroneous certification, in 
addition to other remedies available to tlie 
Pedefal Government, the department ur 
agciic) \iith vkhieh this transaction originat- 
ed may pursiit available remedies, including 
suspifisiun and^ur debarment. 

3 The i)fusp«ctive iovier tier participant 
.shall provide nmncdiale viritten notice to 
the person to vihiLh this proposal is submit 
ii d if ai any time lUc prospective lower tier 
participant icaras tliat »ts certification wai 
erroneous wlien submitted ur ha4 become 
erroneous by reason of ct\anged circuin 
stances 

4 Tht trrms ' covered transaction." ' de- 
tiarrcd." siisprndLd." ' InLllgible." "lower 
thf covind iraiisactiun." ••partlclpam." 

Iitrsuii.' "primary covered transaction " 
" iiruicifial." "proposal." L;id "voluntarily ex 
1 hided." as u:»td in this clause, have tin- 
iiiLAiungs bet uiit in the Definitions and 
Coverage btcliuris of riili s implementing fcix 
eculivt Order 12549 Yon may contact tin- 
iiLr.soii to vkhuli ihi:^ proposal Is submiiiitj 
fur assistance in obtatiiinK a copy of tiiose 
rti^ulaiKins 

5 ria- p'^^viiMiive lovier tier partlclpHiil 
agrei-.s by Milinntllfig this proposal that, 
should the pniposed covered transaction In- 
«ntiTed into it shall nut knowlngSy eniii 
into any luwLr tier (overed traiisaclioii wtiii 
k pcr.oit uhii is debarred, suspended d« 



I'lared Ineligible, or voluntarily excluded 
from participation in thu cuvered transac- 
tion, unless authorized by tlu- department 
or agency with which this transaction origi- 
nated. 

6. The p'-ospective lower Her participant 
further agrees by submitting ihbi proposal 
that It will include this clause titled "Certi- 
fication Regarding Deba ent. Suspension. 
Ineligibility and Voluiuary Exclusion— 
Ixjwer Tier Covered Transactlan." without 
modification. In all lower tier covered 2rans- 
actions and in all solicitations for lower tier 
covered transactions. 

7 A participant in a covered transactlo«i 
may rely upon a certification of a prospec- 
tive participant in lower tier covered 
transaction that it is not debarred, suspend- 
ed, ineligible, or voluntarily excluded from 
the covered transaction, unless it knows 
that the certification Is erroneous. A partici- 
pant may decide the method and frequency 
by which it determines the eligibility of Iti 
principals. Each participant ^ay. but Is not 
required to. check the Nonprocurement list 
(Tel. f ). 

6. Nothing contained in the foregoing 
shall be construed to require establishment 
of a system of rec«^rds In order to render in 
good faith the certification required by this 
clause. The knowledge and Information of a 
participant is not required to ex:eed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

d. Except for transoctluiis authorized 
under paragraph 5 of these Instructions. If a 
participant in a covered transaction know- 
ingly enters Into a lower tier covered trans- 
action with a person who Is ^^uspended. de- 
barred, ineligible, or voluntarily excluded 
from participation in this transaction. In ad- 
dition to other remedies available to the 
Federal Government. Che department or 
agency with which this transaction originat- 
ed may puntue available remedies, including 
suspension and/or debarmcht. 

Cerfi/icaf ion Regarding Debarmenl. Stupen- 
sion, inehgibihly and Votunlary Ezciu- 
Jion-totuer 'Aer Covered Tramaciiom 

(i) The prospective luwer tier participant 
certifies, by submission of this proposal, 
that neither It nor lu priiiclpuls is presently 
debarred, r^uspended. proiiused for debar 
nieiit. declared ineltgllile. ur vuhinlarlly ex- 
cluded from participation in this transac- 
tion by any Federal di iiurtiiieiit ur agency 

(i> Wnere the prospcitlve luwer tier par- 
ticipant is unable to u rtify tu any of the 
bUtemenl:* in this certifir^tiun. such pro 
spei t^vc partielpant ^u^\\ attach an explana 
tlun to thb proposal 
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Appendix C io Paht 85 CtRTiPiCA- 

TION HeuAIIUING DlilX, FHKt WOHK- 
Pt^CE REQUlHfe.MENT:> 

Imiruclmns /or CcrlUicution 

I 8> signing and/<ir submitting this appll 
cation or grant agrn-menl. tin- grantee is 
providing the certification M-t uui b«.luw. 

2. Tr ceitificatiun set out beluw is a ma- 
terial represenluliun uf fact iipuii which re> 
llance was placed when the uceney deter- 
mined to award the grant If it is later de- 
termined that the crantee kiiu>yingly ren- 
dered a faUe certification, or otherwise vio- 
lates the rcquiri menus oi the Driig Pree 
Workplaee Act. tin- aj:<.ncy. U\ udditlnn to 
any other remedies uvuilabh to the ^Vdl■rul 
Government, may takr a<lion uutliurized 
under the Drug Free Wiirkplu< i Act 

3. for grantees olher than individuuls. Al- 
ternate I applies 

4. For grantees who are individuals. Alter- 
nate 21 applies 

Cerft^ieofifjfi licgarding Drug-Free 
WorkiiliUv /CeQuiremni/^ 

Alternate I 

A Ihe granur certifies tliat u will pro 
vide a drug free workplace by 

(a) Piibli;>hlng a statement notifying em 
ployces that the unlawful Mianufacture. dis- 
tribution, dbpi-ii^iiig. ;>ussi-ssiun ur use of a 
controlled suh:>t.iii<i Uk prohibited in the 
grantees wurkpLui and specifying the ac- 
tions that will la- taken against employees 
for violation uf ^ih h pruhibition. 

<b) £stabllshiiiK a driii; fn-e awareness 
program to mfurin i mpU>>n-:. abuut— 

(1) The daiiKWb of drug abuse- in the 
workplaee. 

(2) The grantii '.s policy ul iiiaintaining a 
drug free wiirkplurr. 

(3) Any avaU:ililt- (irn« eotiiisi liiiK. reha- 
billtatum. and employee tuvsisLiiar pro- 
grams, and 

(4) The pvnaltus tliat may be imposed 
upon employeis for drug abiisi- violations 
occurring in the vidrkplace. 

(c) Making It u nuulrcment th a each em- 
plcyt-r tu be eiiK..Krd In the lurfurinanie of 
the grant be givi ii a copy of the btutenirnt 
requirt d by par.iKrapli (a). 

(d> Nnllfylng Ihr employee in the state- 
ment rt-gnired liy paragraph <a) that, as a 
condition oi .-liipiuynient uiidtr the grant, 
the einphiyci- uill 

(1) Abide by tiit terms ol tlu' .slattmeiit. 
and 

(2) Notify the employer of any criminal 
drug btutiile euiivli-tluii f^.r ti violation oc 
curriiig In the workplace no later than five 
days uf trr such i oiivii tion. 

<e) Notifying tile agency within ten days 
after recrlving nulite uiuitr .siii)paragraph 



<d»2) from an emi.loyic or otln-rwise rjceiv- 
hig actual notice of :>ueh umvit tiun. 

(f) Taking one of tiie fu.lowing actions, 
wlthiti 30 days of receiving nutiec under sub- 
paragraph (d)(2). Willi resp«.-ct to any em- 
ployee who Is so convieti d 

(1) Taking aopropriate pcru}iinel action 
agaiiiit :,uch ari employee, up to and includ- 
ing termination, or 

(2} Requiring such employee to partici- 
pate satisfactorily in a dniK abuse a:»:,i:,tance 
or rehabilitation program approved for :>uch 
purposes hv a Federal. State, or local 
health, law cn'orceiuent. or other appropri- 
ate agc-iicy: 

(e) Making a good faith effort to continue 
to maintain a drug-free workpl.ue through 
implementation of paragraph.s <a). (b) <e) 
(d). (e) and (f) 

B. The grantee :,haU liiM;rt in the :,pace 
provided below the 5lte(s) for iIk- perform- 
ance vc work done in eonncLtion with the 
specific grant. 

Place of Perforinani I- (Street address, 
city, county, stule. ^ip code) 



Alternate II 

The grantee certifies that. a;» a condition 
of the grant, he or :,he will not engage in 
the unlawful manufacture, distribution, dis- 
pensing, possession or lu^c of a controlled 
subsUnce in conducting any activity with 
the grant. 

(64 FR 4850 and 4960. Jan 31. 16891 
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Records (19), (24), (31), (37), (44), (46-49), (61), (62), (73), (78), (101), 

(102), (103), (105), (116), (142), (144), (169), (172) 
Regression effect (139), (141) 

Regular program (3'4.36), (73), (105), (112), (130-133), (152) 

Reliability (75), (121), (138) 

Replacement project (106-111) 

Reporting requirements (125), (133), (147) 

Representative sample (123), (136) 

Salary costs (24), (169) 

Sampling (129), (133), (134), (136), (139), (142), (148), (164) 
School counselors (23) 
School social workers (102) 

Schoolwide (23), (37), (67-75), (8b), (87), (143), (145), a46) , (158-160) 
Schoolwide project (67-75), (86), (87), (145), (146), (158-160^ 
Schoolwide project plan (68), (69), (74), (159) 
Selection of schools (154) 
Selection of students (62), (124) 
Single Audit Act (42), (48) 

Size, scope, and quality (35), (60), (67), (71) 

Special education (36), (37), (64), (73), (113), (117) 

Special State or local programs (172) 

Spring-spring testing (128), (129) 

Spring- to- spring (120). (124), (127) 

State administration (15), (165), (167), (168) 

State administration funds (15) 

State minimum grant (3), (8), (9) 

State per pupil ex ^diture (1-2) 

Statewide allocati .iS (4) 

Student achievement (119), (120), (123), (127), (128), (135), (138) 
Student program -improvement (136), (137), (149), (161), (162) 
Student/instructional staff ratios (101-103) 
Subgrants (1), (7), (45) 

Substantial progress (33), (35), (74), (80), (113), (121), (149-157), (161), 

(162), (163) 
Substitute teaching (171) 
Supervisory duties (169-171) 

Supplement, not supplant (72) (99), (103-106), (111), (112), (114-116), (117) 
Supplemental appropriation (14) 
Suspension (45), (50), (170) 

Sustained effects (120), (128-131), (135), (143), (144), (164) 
'^'istainea gains (129) 

Technical assistance center (TAG) (140), (1^1) 
Teacher judgment (14i) 

Teachers (23-25), (29), (34-37), (59), (68), (69), (77), (84), (88), (101). 

(102), (104), (105). (107-lli). (113), (115), (152), (167), (169), (170) 
Technical assistance (39), (140), (164), (165), (169), (172) 
Technical standards (75), (135) 
T^:melines (20). (21), (103), (152) 

Training (23). (25), (29). (37). (69), (73), (77-81), (142), (169), .170), 
(172) 

Travel and conference costs (28) 
25 psrcent rule (54), (56), (57) 
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Uses of funds (23), (73), (105) 
Validity (75), (121), (137), (139), (147) 
Waiver (14), (15), (4"'), (99), (100) 
Year-round services (23) 



